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IN  MEMORIAM. 


SAMUEL  P.  ROSE. 

At  a  session  of  the  court  held  October  16,  1893,  Mr. 
Charles  S.  Thomas  presented,  with  appropriate  remaiks,  the 
following  resolations  of  the  Denver  bar : 

"  Whereas,  The  memberB  of  the  Denver  bai'  are  again  brongbt  face 
to  face  with  the  inscrntable  mystery  of  life  and  death,  therefore, 

"  Revived,  That  the  deplorable  aod  uohappy  accident  which  eo  aud- 
deoly  ended  the  life  of  Captain  ijamuel  P.  Bose  deprived  this  bar  of 
one  of  its  most  honorable,  high-minded  and  able  members,  and  the  dtj 
and  state  of  a  pure  and  patriotia  citizen. 

"  Segolved,  That  to  his  strieken  wife  and  sorrowing  children,  relura- 
iag  home  from  foreign  lands  unknowing  the  grief  and  desoladon  that 
awaits  them,  finding  the  darkened  house  of  death  where  they  had 
expected  the  food  reunion  and  communion  of  loving;  hearts,  we  tender 
our  sincere,  heartfelt  aod  abiding  sympathy  and  love,  the  poor,  but 
only  balm  we  have  to  offer  their  rent  hearts,  whose  wounds  time  alune 
may  help,  but  can  never  heal.  In  the  commingled  sorrow  of  his  pro- 
fessional brethren  and  the  entire  city,  and  the'  knowledge  that  he  has 
left  them  that  which  is  more  precious  than  life  iteelf, — an  unsullied 
name. — may  the  poignancy  of  their  grief  be  somewhat  assuaged. 

"  Resolved,  That  the  untimely  death  of  our  friend  and  brother  is 
deeply  lamented  by  us  all.  We  feel  it  as  a  loss  to  the  bar  iind  to  the 
community,  and  as  personal  to  each  of  us  who  knew  him  well  and 
colled  him  friend.  Strong  in  all  his  convictions,  and  fearless  in  the 
expressions  of  them,  CaplaJn  Sose's  friendships  were  of  the  kind  de- 
scribed by  the  apostle  John,  of  which  it  is  written ;  '  Greater  love  than 
this  no  man  has.'  He  defended  what  he  conceived  to  bo  right  and 
denounced  that  which  he  believed  to  be  wrong  with  all  the  ferror  of 
his  intense  nature,  but  neither  in  his  heart  nor  in  his  ctiroer  was  there 
any  littleness  or  petty  malice. 

"Besolved,  That  we  have  ever  found  Captain  Kose  a  formidable  but 
honorable  antagonist ;  a  strict  observer  of  the  ethics  of  our  profession ; 
and,  in  all  the  relations  of  life,  an  upright  lawyer,  loyal  friend  and 
brae  man. 

(xvii) 
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"  Betolvtd,  That  these  resolutiona  be  spread  upon  the  minutes  of  the 
Dearer  Bar  Association,  and  a  copj  presented  to  the  fiunilj  of  the 
deceased,  and  further,  that  they  be  presented  to  the  snpreme  oomt,  the 
court  of  appeals,  the  United  States  tnrouit  oonrt  and  the  courts  of  re- 
cord of  Arapahoe  county,  with  a  request  tliat  thej  be  spread  upon  the 
records  of  s^d  courts. 

"Y.  D.Uarehah, 

"  T.  J.  O'DONNKLL. 

"  CxxNTOM  Reed, 
"  GsoKse  C.  NoRsn, 
"  BuOH  Bdtler." 

Mb.  JnsTECB  Goddabd,  in  behalf  of  the  oonrt,  respoDded 
\a  t«riiiB  suitable  to  the  occasion,  and  the  resolations  were 
ordered  to  be  spread  upon  the  records. 


HENRY  M.  LOOK. 


At  a  session  of  the  conrt  held  on  the  5th  day  of  June, 
1894,  Mr.  U.  N.  Hayoea  presented  the  foUowiag  resolations 
of  the  Weld  county  bar : 

"  Whereat,  Hon.  Henry  M.  Look,  lately  a  resident  and  member  of 
the  bar  of  Greeley,  Weld  county,  Colorado,  departed  this  life  at  his 
home,  in  the  city  of  Greeley,  on  the  Sd  day  of  April,  1894 ;  and, 

'■  Whereat,  We  deem  It  suitable  and  proper  that  we,  bis  associates 
and  colabbrers  in  life,  should  canse  to  be  enrolled  a  enitable  memorial 
of  his  life  and  character ; 

"  Therefore,  be  It  Besolved,  First:  That  we  reverently  bow  in  sub- 
mission to  the  decree  of  an  all-wise  FroTidence,  Who  doeth  all  things 
well ;  that  in  the  death  of  our  brother,  Henry  M.  Look,  the  bar  has  lost 
one  of  Its  ablest  advocates— one  who  was  deeply  learned  in  the  law, 
and  highly  accomplished  and  well  equipped  for  the  conflict  in  hia 
chosen  forum ;  that  in  the  practice  of  his  profession,  in  this  and  other 
states,  bin  professional  conduct  was  ever  marked  with  ability,  Integrity 
and  aucceas. 

■■  Retolved,  Second :  That  our  friend  and  brother,  Henry  M.  Look, 
while  being  an  ornament  to  his  profession,  was  also  deeply  learned  in 
the  sciences  and  literature  of  hia  own  and  ancient  times.  With  much 
learning,  industrious  pen,  and  fluent  wit  and  speech,  he  had  reached 


Dicized  by  Google 


Hbnby  U.  Look.  xix 

the  dudngoished  emlnenoe  at  being  '  r  fall  man.'  He  was  both  a 
writer  and  orator,  who,  by  the  wealth  of  his  learDiog,  imagJDation  and 
acquirements,  was  able  to  please,  hiatraot  and  captivate  his  fellows; 
his  voice  and  pen  being  alwajs  for  that  which  was  highest  and  noblest 
io  human  character  and  concern. 

"  Betottxd,  Third :  That  in  the  discharge  of  his  duties  of  citiEeDship, 
and  in  the  momentous  concerns  aftecdDg  hb  country's  welfare,  he  care- 
fully and  thoronghly  investigated  the  scope  and  merits  of  all  questions, 
and  was  at  all  times  an  earnest  advocate  of  those  principles  of  govern- 
ment that  he  believed  would  beat  promote  the  public  good,  and  advance 
the  great  cause  of  popular  enlightenment  and  education. 

"  Beiolved,  Fourth :  That  to  his  wife  and  family  in  the  hour  of  their 
great  bereavement,  we  extend  oar  sincere  sympathy  and  invoke  for 
them  the  blessing  of  God,  and  the  kindness  and  bclpfolness  of  the  com- 
munity in  their  sacred  sorrow. 

"Betolved,  Fifth:  That  the  members  of  the  bar  of  Greeley  attend  his 
funeral  io  a  body,  and,  having  t>een  so  requested  by  Mrs.  Look,  per- 
form the  sad  services  of  bearing  the  remains  of  our  brother  to  their 
last  resting  place. 

"  Betolved,  Sixth :  That  a  copy  of  these  resolutions  be  delivered  to 
Hrs.  Look;  that  U.  N.  Hfiynes  and  C.  A.  Bennett,  Esqs.,  be  requested 
to  present  the  same  to  the  supreme  court  of  the  state  of  Colorado, 
Hon.  J.  W.  McCreery  to  the  district  court  of  Weld  county,  and  Hon. 
J.  E.  Garrigues  to  the  county  court  of  Weld  ooun^,  with  request  that 
the  same  be  spread  on  the  records  of  said  several  courts,  and  that 
copies  be  furnished  to  the  newspapers  of  Weld  coun^.  for  pnblloa- 
Hon. 

"  JiiCES  £.  GABBiaata, 
"  C.  A.  BsmraTT, 
"  Jas.  W.  HcCbkkbt, 
"  Committee  of  Weld  County  Bar." 

Remarks  were  made,  upon  the  presentation  of  these  reao- 
lations,  by  Mr.  Haynes,  Mr.  C.  A.  Beanett  and  Mr.  J.  W. 
McCreery,  to  whicli  an  appropriate  response  was  made  by 
the  court,  and  the  resolutions  vere  ordered  to  be  spread  upon 
the  records. 
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WILLIAM  HARRISON. 

At  a  sitting  of  the  court  held  on  tbe  20th  day  of  April, 
1895,  Mr.  T.  A.  McMorris  presented  the  following  resolu- 
tions of  the  bar  of  Colorado  Springs,  and  moved  that  they  be 
entered  of  record : 

■  ■  Whereat,  Death  has  removed  from  ns  the  HoDor&ble  William  Hani- 
aon,  a  distingniahed  member  of  this  bar: 

"Therefore,  for  the  parpoeeof  in  some  degree  expressiog  onr  appro- 
dation  of  bis  life  and  character  in  his  profession  and  as  a  citizen  among 

"  Reeolved,  That  fn  the  death  of  Judge  Harrison,  this  bar  lost  one  of 
its  most  talented,  learned  and  honorable  members ;  one  who  has,  by 
many  jean  at  earnest  labor  at  the  bar  and  upoD  the  bench,  rendered 
hia  professional  life  worthy  of  our  highest  regard  and  esteem ;  one  who 
in  bis  practice  knew  no  interests  save  those  of  his  client,  who  always 
commanded  of  him  a  most  vigilant  and  intelligent  seal ;  one  who,  as  a 
judge  upon  the  bench,  administered  the  law  without  fear  or  favor,  and 
with  a  degree  of  learning  rarely  fomid  at  the  nt«i  priiu  conrt;  one 
whose  devotion  to  hie  family  was  exceptionally  tender  and  aflecldon- 
ate ;  ooe  whose  personal  interest  and  solicitude  for  the  welfare  of  his 
stat«  and  oouDtry  grew  as  be  grew  in  years ;  and  one  who  loved  sim- 
plicity of  character,  plun,  honest  dealing,  and  candid  expression  of 
upinioD,  and  whose  hand  was  ever  extended  to  assist  the  worthy  needy. 
"  Betolved,  That  a  copy  of  these  resolutions  be  furnished  to  his  be- 
reaved widow  and  family,  to  whom  we  beg  to  extend  our  baartfelt 
sympathy  in  this  hom'  of  their  great  affliction. 

"  JOBK  Caxpbell, 
"T.  A.  McMoBBU, 
"  H.  G.  LuKT, 
"  A.  T.  Gdnneix, 

"  iRA.  HARKia,  * 


upon  the  presentation  of  these  resolutions,  appropriate 
addresses  were  made  hy  Mr.  McMorris  and  Mr.  Byron  L.  Carr, 
attorney  general,  to  which  Mr.  Chief  Justice  Hayt,  in  behalf 
of  the  court,  responded  in  fitting  t«rms,  and  concluded  hy 
ordering  the  resolutions  to  be  spread  upon  the  records. 
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CASES  AT  LAW  AND  IN  CHANCERY 

DBTEKVUrBD  IN  T&K 

SUPREME   COURT 

OF  THK 

STATE  OF  COLORADO. 


APRIL  TERM,  1894. 


MAsaACHnsBiTS  Mutual  Life  Insubaitcb  Company  v. 

COLOBAPO   LoAK  and  TkUBT  COMPANY  ET  AL. 

1.  LnfiTATioitB. 

Section  1686,  0«n.  Lftwi.ISTI,  ooucemlDg  Ifmltationi  to  actions  upon 
canaea  which  aocmed  without  the  state,  was  regularly  repealed  by 
the  act  of  1870. 

2.  Saj(e. 

When  the  bar  of  a  statute  of  Umltstlons  has  once  attached,  the  action 
cannot  be  revived  by  an  act  of  the  legislature. 

3.  COITBTITDTIONAI,  LA.W — liKGISLATITB  FboCEDUBE. 

There  is  no  provision  of  the  constitution  requiring  a  bill  to  be  printed 
before  it  Is  read. 

4.  Sake — House  JoitrkaiiB. 

The  jaumals  which  each  house  keeps  of  its  proceedings  ought  to  show 
whether  the  constttutional  requirement  that  every  bill  shaUberead 
on  three  different  days  in  each  hooae  haa  been  complied  with,  but 
their  failure  to  show  such  compHmoe  Is  not  suJDcleat  to  Impeach 
an  enrolled  act  duly  signed  and  authenticated  by  the  proper  offloera 
and  lodged  in  the  office  of  the  secretary  of  state. 

5.  OaiaoTAL  Bill— Copt. 

Upon  the  loss  or  destruction  of  the  original  bill  a  true  copy  maybe  sub- 
atltnted  at  any  time.    The  enrolled  bill,  properly  signed  and  depos- 
VOL.  XX— 1  (1) 
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ited  In  the  ofBce  of  the  secretary  ot  state,  is  prima  /aeU  evidence  of 
the  due  passage  o(  the  act. 

Error  to  the  District  Court  of  Arapahoe  County. 

Action  upon  a  promissory  note  executed  and  made  paya- 
ble at  Springfield,  Massachusetts. 

The  first  defense  ia  a  plea  of  payment ;  the  second  reads 
as  follows : 

"  And  foi'  a  second  and  further  defense  herein,  the  defend- 
ants allege  that  the  said  note  iu  said  oomplaint  mentioned  was 
made,  and  the  said  cause  of  action  set  forth  in  said  complaint 
upon  said  note  acci-ued  without  the  state  of  Colorado,  more 
than  three  years  prior  to  the  commencement  of  said  suit; 
that  the  said  note  mentioned  in  said  complaint  became  due 
more  than  three  yeara  prior  to  the  commencement  of  said 
Buit,  and  that  the  said  action  thereon  is  barred  by  the  statute 
of  limitations  of  this  state." 

To  this  second  defense  a  demurrer  was  interposed  upo^i 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  defense  to  the  action.  This  demurrer  was  overruled  in  the 
court  below,  and  the  plaintiff  electing  to  stand  by  the  de- 
murrer, judgment  was  entei-ed  for  the  defendants.  Plainti£f 
brings  error. 

Mr.  B.  L.  Cabb,  for  plaintiff  in  error. 

Mr.  J.  P.  Bbockway,  for  defendanta  in  error. 

Chief  Justice  Hatt  dellrered  the  opinion  of  the  court. 

The  question  upon  this  appeal  is :  What  is  the  statute  of 
limitations  iu  this  state  upon  contracts  executed  outside  of 
the  state? 
Sec.  1686,  General  Laws  of  1877,  reads  as  follows  : 
"  It  shall  be  lawful  for  any  pei-son,  against  whom  any  ac- 
tion shall  be  commenced  in  any  court  of  this  state,  where  the 
cause  of  action  accrued  without  the  state,  upon  a  contract  oi 
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agi-eement,  express  or  implied,  more  than  two  years  before 
the  commencemeDt  of  the  action,  or  upon  any  sealed  instru- 
ment in  writing,  or  judgment  or  decree  of  any  court,  more 
than  three  years  before  the  commencement  of  the  action,  to 
plead  the  same,  and  give  the  same  iu  bar  of  the  plaintifTs 
right  of  action," 

The  following  was  passed  in  1879 : 

Section  1.  "It  shall  be  lawful  for  any  person  against  whom 
any  action  shall  be  commenced,  in  any  court  of  this  state, 
where  the  cause  of  action  accrued  without  the  state,  upon  a 
contract  or  agreement,  express  or  implied,  or  upon  any  sealed 
instrument  in  writing,  or  judgment  or  decree  of  any  court, 
more  than  six  years  before  the  commencement  of  the  action, 
to  plead  the  same  and  give  the  same  in  bar  of  the  plaintifTs 
right  of  action." 

Sbo.  2.  "  Section  sixteen,  of  chapter  sixty,  of  the  General 
Laws  of  18T7,  concerning  limitations,  and  all  acts  inconsist- 
ent with  this  act,  are  hereby  repealed."  Sess.  Laws  of  1879, 
p.  109. 

It  is  contended  that  the  act  of  1879  was  not  passed  as  re- 
quired by  the  constitution,  and  that  for  this  reason  it  is  of 
no  force  or  effect.  The  constitutional  provisions  invoked  to 
defeat  the  act  are  as  follows : 

Sec.  17,  Art.  V.  "  No  law  shall  be  passed  except  by  bill, 
and  no  bill  shall  be  so  altered  or  amended  on  its  passage 
through  either  House  as  to  change  its  original  purpose." 

Sec.  20,  Art.  V.  '*No  bill  shall  he  considered  or  become 
a  law  unless  referred  to  a  committee,  returned  therefrom, 
and  printed  for  the  use  of  the  members." 

Sec.  22,  Art.  V.  "  Everj'  bill  shall  be  read  at  length  ou 
three  different  days  in  each  house ;  all  substantial  amend- 
ments made  thereto  shall  be  printed  for  the  use  of  the  mem- 
bers before  the  final  vote  is  taken  on  the  bill ;  and  no  bill 
shall  become  a  law  except  by  a  vote  of  a  majority  of  all  the 
members  elected  to  each  House,  nor  unless  on  its  final  pas- 
sage the  vote  be  taken  by  ayes  and  noes,  and  the  names  of 
those  TOting  be  entered  on  the  journal." 
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The  claim  that  the  bill  was  amended  in  the  senate  during 
its  passage  so  as  to  change  its  original  purpose  is  easily  dis- 
posed of.  There  is  no  journal  entry  or  other  competent  evi- 
dence showing  the  nature  of  the  amendment,  but  should  we 
concede  the  amendment  as  claimed  t^  appellee,  his  position 
is  eqoally  nntensble.  The  amendment  claimed  to  have  been 
made  reads  as  follows :  "  Provided,  that  thia  act  shall  not 
affect  any  contract  or  agreement  hei-etofore  barred  by  the 
provisicms  of  said  section." 

Kot  only  does  this  ful  to  change  the  original  purpose  of 
the  bill,  but  it  fails  to  change  the  construction  to  be  given 
the  act  in  any  pai-ticolftr.  It  would  be  the  same  in  effect 
either  with  or  without  the  amendment,  as  it  is  well  settled 
that  where  the  bar  of  a  statute  of  limitations  has  once  at- 
tached,  the  action  cannot  be  revived  by  an  act  of  the  legis- 
lature. 

The  contention  upon  section  20  of  article  V  la  that  a  bill 
cannot  become  h  law  unless  it  is  jointed  before  it  is  read. 
We  do  not  think  this  position  sound.  It  certainly  has  no 
foundation  in  the  terms  of  the  constitutional  provision.  This 
only  reqnires  the  printing  to  be  done  before  the  bill  shall  be 
considered  or  become  a  law.  The  consideration  here  con- 
templated means  something  more  than  the  giving  of  at- 
tention to  the  reading  of  a  bill.  Webster  g^ves  the  primary 
meaning  of  the  word  "  consider  "  aa  follows :  "  To  fix  the  mind 
on  with  a  view  to  a  careful  examination ;  to  think  on  with 
care  ;  to  ponder ;  to  study ;  to  meditate  on."  It  is  in  this 
sense  that  the  word  is  used  in  the  constitution,  and  the  pro- 
vision is  sufficiently  complied  with  by  printing  the  WU  before 
it  is  taken  ap  as  a  subject  of  deliberation  for  debate  or 
amendment. 

The  contention  of  counsel  upon  section  22  of  article  V  is 
twofold,  viz. :  That  the  journal  fails  to  show  that  the  bill  was 
read  at  length  on  three  different  days  in  the  senate,  and  also 
foils  to  show  that  the  amendment  was  printed.  The  amend* 
ment  does  not  appear  in  tbe  enrolled  bill.  Whether  it  was 
afterwards  deemed  unnecessary  and  stricken  out,  or  omitted 
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for  some  other  cauae  ia  quite  immaterial,  aa  we  have  already 
seen  tJiat  it  does  not  make  a  subatantial  or  any  change  in  the 
effect  of  the  act,  and  conaequently  it  is  not  such  an  amend- 
ment as  the  coDstitation  requires  to  be  printed. 

Although  the  journal  does  not  show  affirmatively  that  the 
Ull  WAS  read  at  length  upon  three  different  days  in  the  senate 
it  does  ahow  that  it  waa  read  a  first  and  third  time.  It  could 
not  have  been  read  a  third  time  unless  there  bad  been  a  sec- 
ond reading.  Aside  from  this,  merely  negative  evidence  is 
not  sufficient  to  impeach  the  enrolled  act  duly  signed  and 
authenticated  by  tlie  proper  officers  and  lodged  in  the  office 
of  the  secretary  of  state.  Judge  Oooley  in  his  work  on  Cou- 
statntional  Limitations,  page  167,  says,  in  speaking  of  a  sim- 
ilar provision,  "  The  journals  which  each  house  keeps  of  its 
proceedings  ought  to  show  whether  this  rule  is  complied  with 
or  not ;  but  in  case  they  do  not,  the  passage  in  the  manner 
provided  by  the  constitution  must  be  presumed,  in  accord- 
ance with  the.  general  rule  which  presumes  the  proper  dis- 
chaige  of  official  duty."  See  also,  In  re  Roberts,  5  Colo.  52o, 
and  cases  cited.  The  above  from  Mr.  Cooley  is  a  clear  state- 
ment of  the  law  applicable  in  the  absence  of  a  mandatory 
provision  of  the  constitution  requiring  the  fact  to  be  made  a 
matter  of  journal  record.  This  answers  all  objections  urged 
in  this  case,  aa  every  fact  required  by  the  constitution  to  be 
recorded  in  the  journals  was  so  recorded.  These  show  affirm- 
atively that  a  majority  of  all  the  members  elected  to  each 
house  voted  in  favor  of  the  bill  upon  several  occasions,  and 
that  the  vote  on  its  final  pasaage  was  taken  by  ayes  and  noes, 
and  that  the  names  of  those  voting  were  entered  on  the 
joamala. 

The  only  objection  ni^ed  to  the  proceedings  in  the  house 
of  representatives  ia,  that  the  report  of  the  house  judiciary 
committee  was  made  upon  a  copy  of  the  origii^al  bill,  as  it  is 
claimed.  This  does  not  appear  from  the  journal,  but  it  is 
aaid  that  it  does  appear  from  memoranda  indorsed  on  the  en- 
rolled bill  on  file  in  the  office  of  the  secretary  of  state.  It  is 
doubtful  if  an  act  can  be  impeached  in  this  manner,  but  aa- 
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sumiDg  that  it  may,  tbe  objection  is  not  well  taken  for  the 
reason  that  the  paper  upon  which  the  bill  is  written  or  printed 
is  immaterial.  It  is  the  subjeDt-matter,  the  language,  which 
is  matfirial.  So  far  as  we  are  advised  it  has  never  been  the 
custom  for  the  presiding  officers  to  sign  the  original  paper, 
or  send  the  same  to  the  executive  for  his  approval ;  an  en- 
rolled bill  is  always  used  for  this  purpose,  and  we  see  no  rea- 
son why  in  case  of  loss  or  destruction  of  the  original  bill  a 
true  copy  cannot  be  sufaetituted  at  any  time.  The  enrolled 
bill  properly  signed  and  deposited  in  the  office  of  the  secre- 
tary of  state  is  prima  fade  evidence  of  the  due  passage  of  the 
statute.  This  has  not  been  overcome  in  this  case  by  any- 
thing appearing  in  the  I'ecords.  The  objections  ut^ed  to  the 
act  of  1879  should,  therefore,  have  been  overruled  by  the  dis- 
trict court.  The  judgment  is  accordingly  reversed  and  cause 
remanded. 

Bevergtd. 


Massachusetts  Mijtuai  Ln^  iNStrsAKCE  Company  v, 
Colorado  Loan  and  Trust  Company  et  al. 

Stase  Dactsis. 

Tlie  doctiinefl  expreBsed  in  Inguranee  Co.  v.  Loan  and  ZVu«t  Co.,  ante, 
page  1,  are  approved. 

Mrror  to  the  District  Court  of  Arapahoe  Count;/. 

Mr.  B.  L.  Caee  and  Mr.  F.  P.  Sbcor,  for  plaintiff  in  error. 

Mr.  J.  P.  Brockvay,  for  defendants  In  error. 

Per  Cubiah.  The  questions  involved  in  this  case  are 
the  same  as  those  disposed  of  in  the  opinion,  ante,  page  1, 
between  the  same  parties.  For  the  reasons  there  given  the 
judgment  of  the  district  court  in  this  case  ih  reversed  and  the 
cause  remanded. 

Bevernecl. 
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HoLMAN  v.  BosToir  Land  and  SECUBiry  Company  et  al. 

1.  AFrEI.I.ATX  Pbaittice. 

The  verdict  of  the  Jurf  upon  oonfliotliig  arldence  and  under  proper  in- 
Stnicttona  will  not  be  dlaturbed. 

2.  Neqlioxkcb — Pbactick. 

Although  the  question  of  nef^llgence  ts  nBuall^  one  for  the  jury,  there 
mnatbesomeeTidenceiipon  which  they  might  reasonably  and  prop-  - 
erly  conclude  there  naa  negligence,  otherwise.  It  Is  the  duty  of  tlio 
court  to  decide  as  a  matter  of  law  tbat  there  was  none,  and  with- 
draw  the  question  from  the  jury. 

3.  Etidehcs— ADMissinira. 

Admisalon*  of  a  pUintift  to  an  action  founded  upon  defendant's  negli- 
gence, made  after  the  accident  occurred,  that  it  was  without  fault 
on  part  of  defendant,  are  admissible  against  him. 

4.  Neouqence — Deobbe  of  Caeb  UEqimiED. 

The  law  requires  at  the  hands  of  one  engaged  In  a  hazardous  business 
— that  of  operating  a  steam  threshing  machine— onlf  the  ezerqlse 
of  reasonable  efforts  to  furnish  good  and  well  constructed  machin- 
ery adapted  to  the  work,  combining  the  greatest  safety  with  prac- 
tical use.  He  is  not  an  Insurer  against  accident,  nor  Is  he  bound 
to  provide  such  safe  machinery  that  by  the  exercise  of  ordinary  . 
care  absolute  security  will  be  afforded. 

Appeal  from  the  Diatriet  Court  of  Arapahoe  County. 

Action  for  damages  occasioned  by  fire.  Judgment  for 
plaintiffs.    Defendant  eppealu. 

Appellees  were  the  owners  of  certain  stacks  of  grain  and 
employed  appellant  to  thresh  the  same.  Appellant  used  a 
Bteam  thresher  for  the  purpose  and  it  is  alleged  in  the  com- 
plunt, — "  That  while  ao  tbi'eshing  said  grain,  and  by  the  care- 
lessness and  negligence  of  the  defendant,  his  agents  and 
servants,  in  operating  said  steam  engine  and  thresher,  and 
on  account  and  by  reason  of  the  defective,  faulty  and  dan- 
gerous construction  of  said  engine  and  thresher,  and  on  ac- 
count of  the  same  being  out  of  repair,  thereby  rendering  said 
engine  unfit  and  unsafe  for  threshing  grain,  and  by  reason 
of  defendant's  using  said  machine  and  engine  in  the  condi* 
tioa  aforesaid,  and  without  carelessness  or  negligence  on  the 
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part  of  the  plnintiffs,  a  large  quantity  of  said  grain,  to  wit, 
1513  bushels  thereof,  and  a  large  quantity  of  straw  belong- 
ing to  plaintiffs,  was  set  on  fire  by  said  steam  engine  and 
steam  threshing  machine,  and  wholly  consumed  and  destroy- 
ed, to  the  great  damt^e  of  the  plaintiffs." 

The  defendant  answering  specifically  denied  each  allegn- 
tion  of  the  complaint,  except  that  as  to  the  setting  out  of 
.   the  fire. 

Mr.  D.  C.  Webbeb,  for  appellant. 

Messrs.  Felkek  &  Dation,  foi  appellees. 

Chiep  Jubmcb  Hayt  delivered  the  opinion  of  the  court. 

The  principal  contention  at  the  trial  was  with  I'efei'ence  to 
the  alleged  negligence  and  contributory  negligence  of  the 
pai-ties.  The  evidence  relied  upon  to  show  negligence  on 
the  pitrt  of  defendant  was  directed  principally  to  the  fact 
that  there  wns  no  spark  ari'cster  upon  the  engine.  It  was  in 
evidence  from  experts  and  those  familiar  with  machinery  of 
this  kind  that  it  was  customary  to  place  a  wire  screen  in  the 
smoke  stack,  or  upon  the  top  thereof,  in  the  form  of  a  bon- 
net, for  the  purpose  of  pi-eventing  the  emission  of  sparks 
from  the  fire  box  of  the  engine.  It  was  further  in  evidence 
that  this  was  an  usual  and  customary  device  and  that  it  was 
BufGcient  in  ordinary  cases  to  insure  against  the  escape  of 
sparks  from  the  engine. 

This  was  met  on  the  part  of  the  defendant  by  evideuca 
tending  to  show  that  an  engine  of  this  character  could  not 
be  well  operated  if  a  spark  arrester  such  as  described  by 
plaintiffs'  witnesses  was  used ;  that  such  a  device  tended  to 
retard  the  draft,  and  was  for  this  reason  unsaitable  for  use  in 
threshing;  that  many  engines  were  set  up  without  it,  and  in- 
stances were  given  where  it  had  been  found  necessary  to 
open  the  spark  arrester  when  attached,  in  order  that  the 
proper  draft  might  be  obtained.    Defendant  also  introduced 
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proof  that  the  engine  used  by  him  was  Hupplied  with  r  cone 
attached  to  the  inside  of  the  smoke  stack,  and  that  this  was 
aD  ordinary  device  for  the  prevention  of  the  escape  of  sparks. 
This  evidence  waa  in  turn  met  by  plaintiffs'  witnesses,  who 
testified  that  the  cone  did  not  take  the  place  of  a  spark  ar- 
rester, but  that  the  object  of  a  cone  is  to  break  up  the  cin- 
ders and  of  a  screen  to  an'est  the  sparks.  It  was  further  ia 
evidence  that  an  engine  with  a  cone  but  without  a  apark  ar- 
ifster  would  thixiw  sparks  and  cinders  as  large  as  could  go 
through  the  flues,  and  that  the  distance  between  the  outer 
edge  of  the  flange  of  tlie  cone  to  the  inside  of  tbe  stack  v&- 
tied  from  two  to  three  and  one  quarter  inches,  and  that  this 
space  was  open  for  the  escape  of  sparks,  while  the  ordinary 
size  of  the  mesh  of  a  spark  arrester  varies  from  one  quarter 
to  three  eighths  of  an  inch  where  coal  is  used;  that  the 
spark  arrester  had  been  in  use  for  a  quarter  of  a  centurj', 
and  was  an  appi-oved  method  of  preventing  fires  from  being 
set  out. 

It  is  unnecessary  to  consider  tbe  evidence  upon  this  phase 
of  the  case  in  detail.  It  was  sufficient  to  go  to  the  jury  up- 
on the  question  of  negligenoe,  and  if  submitted  under  proper 
instructions  the  veidict  cannot  be  disturbed. 

The  evidence  relied  upon  to  show  contributory  negligence 
on  the  pait  of  the  appellee  consisted  of  proof  of  the  location 
of  the  stacks  of  grain  with  reference  to  each  other,  the  de- 
fendant claiming  that  the  stacks  should  have  been  left  a  suf- 
ficient distance  apart  to  allow  of  the  introduction  of  a 
aeparator  between  them,  and  thereby  permit  the  setting  the 
en^ne  on  either  side  of  the  stacks  so  that  it  might  be  so 
placed  as  to  permit  advantage  to  be  taken  of  the  direction 
of  the  wind.  In  addition  to  this  the  defendant  attempted 
to  show  that  after  the  fire  had  started  it  could  have  been  put 
not  if  sulBcient  water  had  been  at  band  for  the  purpose.  We 
think  the  evidence  is  entirely  insufficient  to  establish  con- 
tributory negligence.  This  was  the  view  taken  by  the  trial 
court,  and  the  jury  were  instructed  accordingly.  As  to  the 
location  of  the  stacks  of  grain,  the  evidence  shows  that  the 
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Btacking  was  done  at  harvest  time,  several  months  before  the 
fire.  So  far  as  it  appears  the  grain  was  stacked  in  the  ordi- 
nary and  usaal  manner.  At  the  time  the  contract  was  made 
with  the  defendant  to  do  the  threahing,  he  went  upon  the 
ground  and  examined  the  condition  of  the  stacka,  and  at 
that  time  made  no  complaint  as  to  the  location  of  the  stacks, 
or  for  any  other  cause.  He  conti-acted  with  a  knowledge  of 
the  location  of  the  stacks  gained  fiom  a  personal  examina- 
tion,  and  we  cannot  well  see  how  the  pltuntiffs  oonld  andtjr 
the  circumstances  be  held  guilty  of  contributory  negligence 
aa  claimed. 

It  appears  from  the  evidence  that  it  was  the  duty  of  the 
plaintiffs  to  supply  water  for  the  engine.  This  water  be  had 
to  haul  some  distance  and  used  baireb  for  this  purpose.  At 
the  time  of  the  fire  the  plaintiff,  after  leaving  a  number  of 
barrels  of  water  near  the  engine  for  use,  had  gone  to  the 
creek  some  distance  away  for  the  purpose  of  refilling  other 
baiTels  when  the  fire  broke  out.  The  defendant  and  his  em- 
ployees endeavored  to  qnench  the  fire  by  the  use  of  the  n'ater 
remaining  in  the  barrels  at  the  stacks,  but  this  supply  soon 
became  exhausted  and  the  attempts  to  put  out  the  fire  were 
found  futile  and  abandoned. 

The  defendant  upon  the  witness  stand  in  bis  own  behalf 
testified  as  follo^vs  :  "  Water  on  these  occasions  is  to  supply 
the  en^ne,  and  in  case  of  fire,  to  extinguish  it,  you  have  to 
have  water  to  sprinkle  the  ground  about  the  engine."  It  is 
upon  this  evidence  alone  that  the  defendant  seeks  to  charge 
the  plaintiff  with  contributory  negligence,  but  the  evidence 
is  entirely  insufficient  for  this  purpose.  It  is  not  shown  that 
the  plaintiff  knew  that  the  water  might  be  required  for  this 
purpose,  and  nothing  is  shown  with  i-eference  to  the  amount 
required  to  be  on  hand.  In  addition  to  this  it  is  clear  from 
other  evidence  in  the  case  that  the  defendant  did  not  say,  or 
intend  to  say,  that  a  supply  of  water  was  to  be  kept  near  the 
engine  for  the  purpose  of  putting  out  fires  occasioned  by 
sparks  escaping  from  the  smoke  stack,  but  that  it  was  to  be 
used,  as  the  expression  indicates,  for  the  purpose  of  sprink- 
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liDg  the  giouad  arouDd  the  engine,  therehy  preventing  the 
fire  from  heing  commanicated  directly  from  the  tire  box. 

Although  negligence  is  nsually  a  question  for  the  jnry, 
there  must  be  some  evidence  upon  which  they  might  reason- 
ably and  properly  conclude  there  wan  negligence,  otherwise 
it  ifl  the  duty  of  the  court  to  decide  as  a  matter  of  law  that 
there  was  no  negligence.  We  think  the  question  of  contiib- 
otoiy  negligence  was  properly  withdrawn  from  the  jury.  2 
Thompson  on  Negligence,  pp.  1286—7-8, 

Appellant  contends  that  his  defense  was  greatly  prejudiced 
by  the  rejecting  of  evidence  of  admissions  of  the  plaintiff 
Snyder.  The  defendant  while  upon  the  witness  stand  was 
interrogated  as  follows : 

"Q.  Did  you  have  any  conversation  with  Mr.  Snyder  just 
after  the  fire  occurred  with   reference  to  the  burning  ?  " 

"  A.  Yea,  sir." 

"Q.  State  what  be  said  on  the  occasion,  and  just  how  he 
said  it." 

Objected  to  as  incompetent  and  immaterial.  Objection 
sustained.     Exception. 

"  Q.  Did  Mr.  Snyder  investigate  the  causes  of  the  burning 
immediately  thereafter?  " 

Objected  to  as  incompetent  and  immaterial.  Objection 
sustained.    Exception. 

*'  Q.  Did  Mr.  Snyder  eay  anything  just  after  the  burning 
as  to  who  was  to  blame  for  it  ?  " 

Objected  to  as  incompetent  and  immaterial.  Objection 
sustained.    Exception. 

Mr.  Howze  :  "  This  man  is  on  the  ground — the  injured 
party,  with  everything  fresh  before  his  mind,  and  with  a  full 
history  of  the  transaction,  and  then  he  makes  up  his  mind 
and  declares  with  reference  to  the  blame  in  this  case." 

The  Court :  "  I  don't  think  he  is  bound  by  any  declara. 
lion  be  may  have  made  at  that  time  or  any  subsequent  time 
in  relation  to  it,  except  as  a  matter  of  fact  as  to  how  the  fire 
occurred." 

Mr.  Howze  :  "  I  desire  to  show  in  this  connection,  and  I 
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put  it  down  80  it  may  go  into  the  record,  that  Mr.  Soydei 
declared  at  that  time  that  there  was  nobody  to  blame  for  Uio 
lire  ;  that  is  what  we  propose  to  show." 

Objected  to  as  incompetent  and  immateriaL  Objection 
sustained.    Ezception. 

The  evidence  offered  was  proper  and  should  have  been  ad- 
mitted. The  witness  was  a  party  plaintiff  to  the  action,  and 
his  admissions  were  competent  evidence  against  him.  Aa  the 
defendant  was  not  permitted  to  testify  in  reference  thereto 
we  must  assume  that  he  would,  but  for  the  erroneous  ruling 
of  the  court,  have  testiSed  that  this  plaintiff  at  the  time  ad- 
mitted that  the  6re  occurred  without  fault  on  the  part  of  de- 
fendant. Testimony  of  such  an  admission  was  proper  as 
Bubstantive  evidence  and  should  have  been  allowed  to  go  to 
the  jury.  FlaintifTs  right  of  recovery  under  the  evidence 
is  not  entirely  clear,  a  previous  trial  having  resulted  in  a 
hung  jury,  and  we  are  unable  to  say  that  the  verdict  upon 
the  last  trial  might  not  have  been  different  had  the  rejected 
evidence  been  admitted.  Much  or  little  weight  might  have 
been  given  it  in  the  discretion  of  the  jury,  or  its  effect  might 
have  been  entii'ely  overcome  by  other  evidence ;  nevertbeless 
it  was  competent,  and  should  have  been  aubmitted  to  the  jury. 
Zord  V.  Pueblo  Smelting  ^  Refiniag  Oo.,  12  Colo.  890 ;  Eatt- 
man  v.  Bennett,  6  Wis.  228  ;  J)reker  v.  The  Town  of  Fitclt- 
hurg,  22  Wis.  6T5 ;  Ovhoni  v.  Ti/ler,  64  Cal.  8S4. 

The  following  statement  of  the  law  is  embodied  in  the 
charge  of  the  court.  It  was  objected  to  at  the  time,  and  is 
covered  by  the  assignments  of  error  in  this  court : 

"  You  are  further  instructed  that  in  this  case  it  is  undis- 
puted that  defendant  was  engaged  in  the  busiueiis  of  threiih- 
iug  gnun  with  a  steam  thresher,  and  the  law  chaises  him  with 
the  knowledge  of  the  best  known  and  safest  appliances  in 
general  use  iu  that  business  for  arresting  sparks  and  prevent- 
ing the  scattering  of  fire  from  his  engine,  thereby  endanger- 
ing the  property  of  others.  Plaintiffs  bad  a  right  to  assume 
that  defendant  was  possessed  of  a  knowledge  of  the  best 
known  appliances  iu  general  use  for  the  prevention  of  the 
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escape  of  &re  from  his  engine ;  and  that  when  defendant 
came  to  perform  the  services  which  he  undertook  with  his 
steam  threshmg  machine,  that  the  defendant  would  come 
with  safe  and  proper  machinery,  both  as  to  its  construction 
and  condition  of  repairs,  so  that,  with  reasonable  and  ordi- 
nary care  on  the  part  of  the  defendant,  he  could  prevent  and 
avoid  plaintiffs'  stacks  of  grain  from  catching  on  fire." 

This  instruction  is  erroneoos,  as  under  it  a  higher  degree 
of  care  ia  required  of  the  defendant  than  the  law  exacts. 
Conceding  thut  he  was  engaged  in  a  hazardo.us  business,  that 
of  threshing  highly  combustible  material  by  the  aid  of  steam 
generated  on  the  ground,  the  law  required  at  his  hands  only 
the  exercise  of  reasonable  means  and  efforts  to  furnish  good 
uid  well  constructed  machinery,  of  good  material  adapted  to 
the  work  in  hand,  combining  the  greatest  safety  with  prac- 
tical use.  He  was  not  an  insurer  of  plaintiffs'  property,  and 
was  not,  as  stated  in  the  instruction,  bound  to  come  with  safe 
machinery  so  that  by  the  exercise  of  ordinary  care  absolute 
security  would  be  afforded.  Wharton,  Law  of  Negligence, 
sec.  636. 

On  account  of  the  errors  pointed  out  the  judgment  must 
be  reversed  and  the  cause  remanded. 

Bevtrted. 


City  of  Pueblo  v.  Strait. 

1.  HnsiciPAL  CoRPoBATio:rB — Dauituii  Absque  Iitjubia. 

A  dty  1>  not  UAbI«  in  damtigfee  to  hi  abutting  owner  Iot  injuries  retnlt- 
Ingfromreaaonable  and  ordinary  or  usual  change  and  Improvement 
of  the  street,  made  In  a  cateful  and  akiUful  manner,  tor  the  benelit 
of  the  publto.' 

S.  Bau. 

The  doctrine  of  damnvm  abtque  injwia  does  not  apply  where  the  mu- 
nicipal authoritiea  have  nmde  an  unreajujn^ble  change  in  the  street, 
or  pnt  it  or  allowed  It  to  be  put  to  an  extraordinary  or  unnsnal  use. 

3.  Save. 

The  pl^nttff  is  entitled  to  recover  In  this  class  of  actions  in  caces  where 


Dicized  by  Google 


14  Pueblo  v.  Strait.  [April  T., 

tlie  damagea  suffered  ore  different  in  kind  bom  those  Buffered  by 
the  general  public,  bnt  it  Is  otbemiM,  with  respect  to  damages, 
comtnoa  to  all.  When  damages  are  occasioned  an  abutting  owner 
b;  as  itnprovemeuC  in  tbe  street  In  front  of  his  property,  whereby 
ingress  and  egress  to  tbe  premises  Is  Injuriously  affected,  tbe  injury 
is  not  one  oommoa  to  the  general  public  and  he  may  recover  therefor. 

4.  TiADUCT—DAUAaEB  RBBULTnro  fbom. 

Tbe  building  of  a  viaduct  In  a  public  street  of  a  municipal  corporation 
is  such  an  extraordinary  use  of  the  street  as  will  entitle  tbe  owner 
of  abutting  property  to  damages,  when  tbe  means  of  ingress  and 
egress  to  bis  property  is  obstmetad  or  impaired  thereby. 

Appeal  from  the  DUtrict  Court  of  Pueblo  County. 

It  is  alleged  ia  the  complaint: 

"  That  on  the  I4th  day  of  March,  1890,  plaintiff  was  and 
still  is  the  owner  of  lots  1  and  2  in  block  79  in  the  former 
city  of  South  Pueblo,  now  part  of  the  city  of  Pueblo,  said 
lots  being  situate  at  the  corner  of  '  G '  and  Mechanic  streets, 
and  having  a  frontage  of  140  feet  on  the  former  and  50  feet 
on  the  latter  sti-eet ;  that  said  lots  were  improved  with  valu- 
able buildings,  and  prior  to  the  grievance  complained  of, 
said  property  was  valuable  and  desirable  for  business  pur- 
poses, and  readily  rented  for  such  purposes. 

'*  That  the  defendant  is  a  municipal  corporation. 

"  That  on  or  about  the  14th  day  of  March,  1S90,  the  city 
council  of  Pueblo  duly  passed  and  adopted  an  ordinance  en* 
titled  '  An  ordinance  providing  for  the  construction  of  an  iron 
viaduct  or  steel  viaduct  upon  C  street  in  the  city  of  Pueblo, 
and  for  granting  certain  easements  aud  rigiits  to  the  Denver 
and  Rio  Grande  Railroad  Company."  (Here  follows  the  or- 
dinance in  full.) 

"  That  in  pursuance  of  said  ordinance  the  building  of  said 
viaduct  has  been  begun  and  is  now  being  prosecuted  by  au- 
thority of  the  defendant,  and  that  by  reason  of  its  height  and 
proximity  to  the  said  property  of  plaintiff,  abutting  on  C 
street,  the  aforesaid  buildings  are  an'd  will  be  greatly  darkened 
and  shut  out  from  the  natural  light,  the  free  circulation  of 
air,  natural  to  said  property,  materially  obstructed  and  di- 
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minished,  and  that  the  appronches  to  said  property  are  and 
wiU  be  greatly  obatmcted  and  hindered ;  that  said  viaduct 
and  approaches  thereto  are  being  built  and  will  be  maintaii{ed 
directly  in  front  of  plaintiff's  property,  whereby  the  game 
has  been  and  will  be  gi-eatly  injured  and  damaged  and  the 
market  value  thereof  reduced  and  impaii-ed." 

''That  in  consequence  of  the  wrongs  and  injuries  com- 
plained of,  the  plaintiff  has  sustained  damages  iu  the  sum 
of  $8,000."     Prayer  for  judgment. 

To  this  complaint  a  demurrer  was  filed  and  overruled. 
Afterwards  an  answer  and  amended  answer  were  filed.  The 
first,  second  and  third  defenses  set  up  in  the  amended  an- 
swer were  stricken  out  on  motion.  As  no  en-or  has  been 
assigned  to  any  of  the  foregoing  matters  these  defenses  will 
be  omitted.     The  fourth  defense  reads  as  follows : 

"  That  it  (the  defendant)  admits  that  it  is  a  municipal 
corporation  as  alleged  in  plaintifTs  complaint;  that  the 
C  street  mentioned  in  the  complaint  is  a  public  street  in 
the  city  of  Pueblo,  extending  from  the  eastern  to  the  west- 
ern limits  thereof.  That  the  Mechanic  and  Plum  streets 
mentioned  in  said  complaint  are  public  streets  in  said  city, 
crossing  said  C  street  at  right  angles,  and  lying  parallel  to 
and  distant  from  each  other  about  twelve  hundred  feet ;  that 
the  portion  of  said  C  sii-eet  between  said  Mechanic  and  Plum 
streets  is  crossed  by  a  large  number  of  railroad  tracks  which, 
Ipng  prior  to  the  construoUon  of  said  viaduct,  at  the  time 
thereof,  and  now,  were  and  are  constantly  used  by  the  Den- 
ver and  Rio  Grande  and  other  railroad  companies  in  the 
prosecution  of  their  business ;  that  prior  to  the  construction 
of  said  viaduct,  by  the  frequent  passing  and  repassing  of  the 
engines,  cars  and  trains  of  said  companies  over  and  across 
said  portion  of  C  street,  public  travel  along  said  G  street 
between  said  Mechanic  and  Plum  streets  was  greatly  hin- 
dered, impeded  and  rendered  dangerous ;  that  in  order  to 
make  public  travel  over  and  along  said  portion  of  C  street 
safe  and  convenient,  it  became  and  was  necessary  for  the 
defendant  to  erect  the  viaduct  mentioned  and  described  in 
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the  compUiiit ;  that  eaid  viaduct  was  carefully  and  properiy 
constructed ;  that  both  it  and  ita  approaches  were  buUt 
wholly  within  the  lines  of  public  streets  in  said  city  of  Pue- 
blo, and  without  physical  invasion  or  injury  to  the  property 
described  in  the  complaint  as  the  property  of  the  plaintiff. 
That  the  construction  of  said  viaduct  was  both  lawful  and 
necessary,  and  was  a  reasonable  and  proper  improvement 
and  change  of  said  portion  of  C  street  and  Mechanic  street 
adjacent  thereto.  Wherefore  defendant,  not  admitting  that 
plaintiff  has  sustained  the  damage  complained  of,  says,  that 
if  the  plaiutifTs  property  has  been  injured  as  alleged,  by  the 
constmotion  of  said  viaduct,  this  defendant  is  not  liable 
therefor. 

"And  for  a  fifth  defense,  defendant  admits  that  it  is  a 
municipal  corporation ;  admits  plaintiff's  ownership  of  the 
property  described ;  admits  the  passage  of  the  ordinances 
set  forth  in  the  complaint,  and  the  construction  of  the  via- 
duct pursuant  to  the  oi'dinance.  Denies  that  by  the  construe- 
tion  thei«of  the  pUintifTs  property  is  injured  ta  complained 
of  or  at  all ;  denies  that  plaintiff  has  sustained  dam^e  there- 
by in  the  sum  of  #8,000  or  in  any  sum  whatever,"   ^ 

The  fourth  defense  vraa  also  stricken  out  upon  motion  of 
plaintiff.  A  jury  was  thereafter  impaneled  to  determine  the 
issues  raised  by  the  complaint  to  the  fifth  defense.  The 
only  question  submitted'  to  the  jury  was  upon  the  question 
of  damages.  The  jury  returned  ft  verdict  in  favor  of  the 
plaintiff  for  93,000.  A  motion  for  a  new  trial  having  been 
interposed  and  overruled,  the  cause  was  brought  into  this 
court  by  appeal. 

Mr.  A.  M.  Nicholas  and  Messrs.  DixON  &  DrxoN,  for 
appellant. 

Mr.  Chaeles  E.  Gast,  for  appellee. 

Messrs.  Aekington  &  McALiNEr,  Messrs.  Urmt  & 
Cbave  and  Mr.  J.  J.  McFbelbt,  amid  atrice. 
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Chief  Justice  Hayt  deUvered  tba  opinion  of  the  court. 

The  question  presented  l)y  thia  record  may  be  stftted  as 
follows :  Is  a  municipal  corpoi-Htion  liable  in  damages  for  an 
injury  to  abutting  propeiiy  occasioned  by  the  building  of  a 
viaduct  in  a  public  street  over  railroad  ti-acka?  The  evi- 
dence in  thb  case  shows  that  plaintiffs  property  is  located 
on  the  corner  of  C  and  Mechanic  streets  in  the  city  of  Pue- 
blo ;  that  it  was  improved  and  valuable  for  busioeSB  purposes 
prior  to  the  erection  of  the  viaduct;  that  this  viadact  was 
elevated  eight  feet  above  the  old  sidewalk  at  one  end  of 
plaintifTs  property  and  twenty-two  feet  at  the  other,  and 
that  by  reason  thereof  the  property  was  closed  to  access  by 
teams  from  either  G  or  Mechanio  streets ;  that  by  the  con- 
struction of  the  viadact  the  property  was  rendered  practi- 
cally inckccessible,  except  fi-ora  an  alley  in  the  rear. 

That  the  property  was  damaged  by  the  erection  of  the 
viaduct  is  shown  by  the  uncontiudicted  evidence  introduced 
at  the  trial.  It  is  claimed  by  appellant  that  the  viaduct  is 
a  necessary  street  improvement,  and  that  the  injury  com- 
plained of  is  not  actionable,  while  the  appellee  contends  that, 
the  injury  being  conceded  or  proven,  a  right  of  recovety  is 
guaranteed  by  the  following  provision  of  our  state  constitu- 
tion :  "  Private  property  shall  not  be  taken  or  damaged,  for 
publio  or  piivate  use,  without  just  aompensation.*'  Sec.  15, 
art.  2. 

Tliis  provision  of  the  fundamental  law  has  received  con- 
sideration from  this  court  in  a  number  of  cases.  The  result 
of  these  cases  may  be  fairly  summarized  as  follows :  For  ia- 
jaries  resulting  from  reasonable  and  ordinary  or  usual  change 
and  improvement  of  the  street  by  the  municipality,  the  abut- 
ting owner  cannot  recover,  provided  the  change  or  improve- 
ment is  made  in  a  careful  and  skillful  manner  for  the  benefit 
of  the  public.  Citjf  of  Denver  v.  Bayer,  1  Colo.  118 ;  City 
of  Denver  v.  Vemia,  8  Colo.  899 ;  Denver  Oircie  R.  Co.  v. 
Ne»tor,  10  Colo.  408 ;  Denver  ^  S.  F.  B.  Co.  v.  Domke,  11 
Colo.  247 ;  QHheH  v.  (?.  S.  L.  ^  P.  B.  Co.,  18  Colo.  501 
Vol.  XX— 2 
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The  doctrine  of  davmuvt  abtque  injuria  has  not,  however, 
been  applied  where  the  municipal  authorities  have  made  an 
unreasonable  change  in  the  street,  or  put  its  or  allowed  it  to 
be  put,  to  an  extniordinaiy  or  unusual  use.  See,  in  addition 
to  the  cases  above  cited,  Jeuikton  v.  Kiel,  13  Colo.  878 ;  Town 
of  LoT^mont  v.  Parker,  14  Colo.  886. 

The  insertion  of  the  word  "  damaged  "  in  addition  to  the  woBd 
"taken,"  first  appears  in  the  amended  constitution  of  Illinois 
adopted  in  1870.  It  has  since  been  incorporated  into  the 
constitutions  of  West  Virginia,  Peniiaylvania,  Arkansas, 
Missouri,  Alabama,  Nebraska,  Texas,  Geoigia,  California, 
Colorado,  Kentucky,  Montana  and  the  Dakotas.  In  a  ma- 
jority, if  not  nil  of  these  states,  except  Colorado,  where  a 
couatruction  has  been  had,  the  courta  have  given  the  provi- 
sion a  literal  interpretation,  allowing  a  recovery  in  all  cases 
where  private  property  has  sust^ned  substantial  damage  by 
the  making  of  a  public  improvement.  We  lUiall  not  under- 
take to  cite  the  cases  supi>orting  this  conclusion,  as  the  num- 
ber forbids  it.  Reference  to  a  majority  of  such  cases  may  be 
found  in  the  recent  case  of  Brovmv.  City  of  Seattle  (Wash.), 
31  Pac.  Rep.  S13.  In  that  case  after  review  of  the  authori- 
ties the  conclusion  is  stated  as  follows : 

^'  Every  court  in  which  the  point  has  been  raised  has  de- 
cided in  favor  of  the  private  citizen,  but,  were  it  now  pre- 
sented to  us  for  the  first  time  in  the  history  of  the  phrase, 
we  should  not  be  disposed  to  view  it  in  any  way  different 
from  that  expressed  in  the  cases  we  Juve  cited.  If  private 
property  is  damaged  for  the  public  benefit,  the  public  should 
make  good  the  loss  to  the  individual.  Such  always  was  the 
equity  of  the  case  and  the  constitation  makes  the  hitherto 
disregarded  equity  uow  the  law  of  it" 

The  City  of  Denver  v.  Bayer,  tupra,  is  the  leading  case  in 
this  state  upon  the  question.  Although  the  right  of  recov- 
ery was  somewhat  restricted  from  the  rule  announced  in  Illi- 
nois and  some  other  etat«s,  it  was  expressly  held  that  the 
word  damaged  was  inserted  in  the  constitution  for  a  purpose, 
which  purpose  was  to  add  an  additional  rtgbt  of  action. 
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In  Colorado  the  right  of  recovery  has  been  limited  to  those 
unusual  uses  to  which  but  few  streets  are  subjected.  This 
constructioD  has  been  influenced  to  some  extent  no  doubt  by 
the  peculiar  wording  of  our  constitution  under  which  just 
compensation  is  also  required  where  private  property  is  dam- 
ped for  private  ute.  This  novel  provision  is  relied  upon  by 
the  writer  of  the  opinion  in  the  Bayer  Gate,  Mr.  JusUoe 
Helm,  in  the  IVeator  Cote  in  10  Colorado,  at  p^es  424  and 
425,  as  a  ground  for  qualifying  the  rule  announced  in  other 
states.    The  opinion  concludes  as  follows : 

**  A  distinction  was,  in  my  judgment,  intended  between 
those  uses  to  which  everjf  street  is  primarily  and  necessarily 
dedicated,  and  thoee  extraordioary  uses  which  are  tolerated 
in  hat  very  few,  probably  not  more  thad  one  in  a  hundred, 
of  the  many  streets  required  for  its  convenience  by  the  local 
public." 

The  court  as  then  constituted,  while  expressly  refusing  to 
extend  the  i«eovery  in  accordance  with  the  rule  in  Illinois 
and  a  few  other  states  in  which  the  provision  had  at  that 
time  received  judicial  consideration,  was  of  opinion  that  it 
was  a  recognition  of  a  new  right  of  action  not  Decesaarily 
known  to  the  common  law.  And  tbia  principle  has  been 
recognized  since  in  several  of  the  cases  cited. 

In  the  Bayer  Ca»e  a  right  of  recovery  was  recognized  for 
any  injury  or  annoyance  occasioned  by  a  railroad  to  an  abut> 
ting  property  owner,  injuriously  affecting  his  property  with- 
out injuring  that  of  his  neighbor,  and  it  was  held  that  the 
owner  of  property  abutting  on  a  street  had  a  special  prop- 
erty— an  easement  in  the  street  not  common  to  the  general 
pablic,  that  entitled  him  to  free  ingress  and  egress  from  the 
street  to  his  property,  and  that  if  snob  easement  was  taken 
away  or  injuriously  affected  he  was  entitled  to  just  compen- 
sation tberefor. 

In  the  case  of  Jachton  v.  Eiel,  tupra,  a  railroad  company 
was  held  liable  for  damages  occasioned  by  blockading  the 
space  or  intersection  with  another  street,  thereby  preventing 
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ingress  and  egress  to  plaintiff's  property  for  a  considerable 
portion  of  the  time- 
In  Town  V.  Parker,  tupra,  it  was  decided  that  the  owner 
of  abutting  property  had  rights  in  the  street  not  shared  by 
the  general  public,  and  that  if  the  highway  was  obstinicted  or 
impaired  as  a  means  of  ingress  and  egress  to  his  property,  the 
abutting  owner  was  entitled  to  recovery  for  the  depreciation 
of  the  value  of  his  property  occasioned  thereby.  See  also, 
U.  P.  B.  Co.  V.  Foley,  19  Colo.  280. 

Under  these  decisions,  the  plaintiff  is  entitled  to  recovery 
in  this  class  of  actions  in  cases  where  the  damages  suffered 
are  different  in  kind  from  those  suffered  by  the  general  pub- 
lic, while  a  recovery  is  denied  for  those  damages  common  to 
all.  And  lahen  ddmagea  are  occasioned  an  aiuttirt^  owner  hy 
an  improvement  in  the  ttreet  in  front  of  hit  property,  whereby 
ingrett  and  egrett  to  the  premitet  is  injuriously  affected,  thit 
ig  a  kind  of  injury  not  common  to  the  general  pvilic. 

By  the  fourth  defense  it  is  alleged  in  subetance,  that  the 
viaduct  was  a  reasonable  and  proper  street  improvement,  and 
it  is  claimed  that  this  constituted  a  complete  defense  to 
plaintiffs  action.  This  claim  is  not  supported  by  the  decided 
cases  in  jurisdictions  having  a  constitutional  provision  similar 
to  the  one  under  consideration. 

In  the  case  of  Rigney  v.  The  City  of  Chicago,  102  111.  64, 
tike  arguments  were  advanced  to  those  urged  by  appellant, 
The  conclusion  was  that  the  building  of  a  viaduct  in  a  public 
street  by  the  city  rendered  the  city  liable  in  damages  to  the 
owner  of  abutting  property,  where  the  effect  was  an  impair- 
ment of  some  right  which  the  private  owner  enjoyed  in  con- 
nection therewith ;  such,  for  instance,  aa  the  right  of  ingress 
to  and  egress  from  the  same.  Although  the  result  was  con- 
curred  in  by  only  a  bare  majority  of  the  court  it  has  since 
been  recognized  as  the  settled  law  in  the  state  of  Illinois. 

In  Chicago  v.  Taylor,  125  U.  S.  161,  also  a  viaduct  case, 
the  supreme  court  of  the  United  States  reached  a  similar 
conclusion  without  a  dissent.  Although  this  result  may  have 
been  influenced  by  the  prior  decisions  of  the  state  court,  the 
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opinion  declares  that  the  constitntional  provision  could  have 
been  inserted  with  no  other  intention  than  that  expressed  by 
the  state  court. 

The  case  of  Selden  et  al.  v.  Oity  of  Jacksonville,  28  Florida, 
558,  is  not  necessarily  opposed  to  the  foregoing  views,  the 
decbion  in  that  case  being  based  upon  a  constitutional 
guaranty  that  private  property  shall  not  be  *'  taken  "  or  "  ap- 
propiiabed"  without  compensation.  It  was  held  that  this 
provision  did  not  embrace  mere  consequential  damages  re- 
sulting to  property  abutting  on  a  street,  from  a  change  of 
grade  of  the  street  or  other  improvement  thereof  made  by 
municipal  authorities  acting  within  the  scope  of  their  charter 
powers,  but  only  to  a  trespass  upon  or  physical  invasion  of  . 
^e  property. 

It  is  not  necessary  to  question  the  correctness  of  the  fore- 
going decision,  based  as  it  is  upon  a  dissimilar  constitutional 
provision  from  that  here  in  force.  It  is  not  contiolUng  under 
the  peculiar  provisions  of  our  constitution.  Moreover,  it- 
narrows  the  right  of  recovery  within  limits  not  universally 
recognised,  even  where  constitntional  provisions  are  in  force 
similar  to  that  found  in  the  state  of  Florida.  Spencer  v.  Met- 
ropolitan St.  Ry.  Co.,  (Mo.)  28  S.  W.  Rep.  126. 

A  strict  application  of  this  rule  would  hold  the  dedicator 
as  having  consented  to  an  use  of  the  street  that  totally  de- 
stroys the  value  of  his  property,  although  no  human  fore- 
sight could  have  anticipated  such  an  nnusual  use.  Under  it 
the  results  of  a  life  of  toil  and  frugality,  if  invested  in  town 
or  city  property  as  a  provision  for  old  age  or  dependent  fam- 
ilies, might  be  lost  as  a  result  of  an  improvement  erected  for 
the  benefit  of  the  general  public.  The  rule  is  certainly  more 
reasonable  and  just  which  requires  compensation  to  be  made 
'  by  the  municipality  out  of  the  common  fund,  for  an  injury 
occasioned  by  an  improvement  for  the  public  convenience, 
than  to  require  the  individual  to  suffer  the  entire  loss. 

Moreover,  the  constitutional  provision  in  force  in  this  state 
is  remedial  in  character  and  for  the  purpose  of  giving  prop- 
ei-ty  holders  additional  security,  and  under  well  settled  canons 
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of  construction  it  ahonld  be  liberally  constroed.  D.  C.  R.  Co. 
v.  Jfeator,  tupra;  Boyd  v.  U.  5.,  116  U.  S.  616. 

We  think  the  hailding  of  a  viaduct  in  a  pablic  street  is 
gach  an  extraordinary  ose  of  the  street  as  coald  not  have 
been  reasonably  anticipated  at  the  time  of  the  dedication. 
And  under  constitutions  like  ours,  both  principle  and  author* 
ity  nnite  in  support  of  the  rule  allowing  the  owner  of  abut- 
ting property  to  recover  damages  when  the  means  of  ingress 
and  egress  to  his  property  is  obstructed  or  injured  thereby. 

It  follows  that  the  facts  alleged  as  a  fourth  defense  con- 
stituted no  defense  to  plaintiffa  action,  and  the  defense  was 
therefore  property  stricken  out.  Nothing  remained  for  the 
.  yarj  to  determine  but  the  amount  of  the  dam^es.  It  is  not 
claimed  that  the  dam^es  allowed  are  excessive,  and  the 
judgment  is  accurdingly  affirmed. 


Campbell  Printiko  Pbsss  and  Manufactubikg  Com- 
FAirr  T.  Mabbh  et  al. 


1.  I 
An  entire  oont»et  ia  iudlviaible,  and  npon  the  nonperformance  of  a  inb- 

atantial  part,  the  putj  agsrieved  may  repudiate  the  whole. 

2.  Saue. 

Where  one  of  the  parties  \o  a  contract  seehe  to  rescind,  ha  muit  place 
the  other  in  ttatu  quo,  bnt  thU  role  does  not  extend  bo  far  as  to 
enUtle  the  party  in  fault  to  be  saved  from  alt  loss. 

8.  Appeasamce  Waivks  Ebbob  in  Sebtick  op  Schhoits. 

Error  Id  the  service  of  summons  is  waived  by  a  general  appearance  and 
counterohdm  hy  the  defendant. 

Appeal  from  Dittriot  Court  of  Arapahoe  County. 

Action  for  rescission  of  contract.  Judgment  for  plain- 
tiffs.   Defendant  appeals. 

The  facts  sufficiently  appear  in  the  following  opinioa  of 
Hon.  A.  3.  Rising,  district  judge : 
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"  On  the  first  day  of  November,  1889,  the  defendant  en- 
tei-ed  into  a  vritten  agreement  with  the  plaintiffs  by  which 
it  agreed  to  sell  to  the  plainUffa,  for  the  sum  of  93,000,  one 
of  its  No.  1  four-roller  job  and  book  printing  presses,  and  one 
fiecoDdhaod  seven-column  quai-to  Dexter  hand-feed  folder 
with  paster  and  trimmer;  the  press  to  be  delivered  on  cai-s 
at  Denver  and  the  folder  to  be  delivered  on  cars  at  Chicf^, 
as  soon  as  possible.  Payment  to  be  made  by  plaintiffs  as  fol- 
lows :  6500  cash  down,  and  the  balance  in  ten  consecutive 
quarter-yearly  payments  of  $225  each,  and  $250  three  months 
thereafter,  the  deferred  payments  to  be  secured  by  fii'st  mort- 
gage on  the  pi-operty  contracted  to  be  sold,  and  upon  the 
execution  and  delivery  of  said  mortgage,  or  the  payment  of 
said  purchase  price  in  cash,  the  defendants  were  to  execute 
and  deliver  to  the  plaintiffs  a  good  and  suf&cieut  bill  of  sale 
of  said  property. 

"  The  printing  press  was  delivered  and  set  up  by  the  de- 
fendant on  said  first  day  of  November,  and  plaintiffs  on  said 
day  made,  executed  and  acknowledged  a  mortgage  on  the 
property  contracted  to  he  sold,  in  which  mortgi^  it  was  stip- 
ulated that  the  folder  was  to  be  delivered  'in  about  two 
weeks.'  The  said  mortgage  was  given  to  secure  the  payment 
of  the  sum  of  (2,500,  evidenced  by  eleven  .promissory  notes 
dated  November  9,  1889. 

"  Thereafter  the  plaintiffs  notified  the  defendant  that  plain* 
tiffs  had  rescinded  the  contract  of  purchase,  aild  this  ac- 
tion is  brought  by  the  plaintiffs  to  recover  of  the  defendant 
the  sum  of  $500  on  account  of  the  cash  payment  made  by 
plaintiffs  to  defendant  under  said  agreement,  and  the  further 
■  sum  of  $67.50  on  account  of  premium  paid  by  plaintiffs  for 
insurance  on  said  press  under  the  terms  of  said  agreement; 
and  require  defendant  to  cancel  and  deliver  up  to  plaintiffs 
said  promissoiy  notes,  and  to  have  said  mortgage  declared 
null  and  void. 

*' Plaintiffs  base  their  claim  of  the  right  to  rescind  said 
agi-eement  upon  an  alleged  failure  of  defendant  to  perform 
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said  ngreemeut,  on  its  part,  in  not  funiiahing  and  delivering 
the  folder  which  it  contracted  to  furnish  and  deliver. 

"  It  is  disclosed  by  the  evidence  that  on  the  13th  of  Novem- 
her,  1889,  the  plaintiffs  telegraphed  to  the  defendant  at  Chi- 
cago,  in  cipher,  ia  regard  to  the  ti-anaaction,  but  it  does  sot 
appear  what  the  telegram  was,  and  there  is  no  evidence  of 
any  reply  to  that  telegram. 

"  On  December  5, 1889,  plaintiffs,  telegraphed  to  defend- 
ant as  follovrs :  '  When  will  you  ship  the  folder  ?  Answei 
immediately.' 

"  On  December  6,  1889,  defendant  telegraphed  to  pli 
tifb  as  follows:    'Dexter  cannot   make   folder  hand-feed. 
Shall  we  send  you  a  Fonaith  at  tl50  less  ?  ' 

"  On  December  10,  1889,  plaintiffs  telegraphed  to  defend- 
ant as  follows :  '  Wire  me  if  you  are  to  comply  with  eon- 
tract.     Damage  by  the  delay.     Give  discount  keeping  folder.' 

"  On  December  10, 1889,  defendant  wrote  to  plaintiffs  as 
follows :  '  Yonr  favor  of  November  26th,  at  hand.  We  were 
waiting  to  ascertain  if  Dexter  could  make  hand-feed  of  the 
machine.' 

"  On  December  11, 1889,  defendant  telegraphed  plaintiffs 
as  follows :  '  Have  tried  without  success  to  buy  secondhand 
folder.  Advise  your  taking  the  Foisaith.  Will  ^ve  you  as 
much  satisfaction  as  the  Dexter.' 

'*  On  December  13, 1889,  defendant  wrote  to  plaintiffs  as 
follows : 

"  *  Gentlemen : — Your  telegram  of  10th  inst.  in  re  folder  re- 
ceived, and  in  reply  we  wired  you  as  follows :  "  Have  tiied 
without  success  to  buy  second-hand  folder.  Advise  your 
taking  the  Forsaith.  Will  give  you  as  much  satisfaction  as 
the  Dexter,"  and  await  your  reply.' 

"  On  December  18,  1889,  plaintiffs  wrote  to  defendant  as 
follows : 

" '  Gentlemen : — Your  failure  to  deliver  the  Dexter  folder 
according  to  contract  has  caused  us  great  inconvenience. 
When  we  made  the  contract  with  your  agent,  Mr.  John  H. 
Vivian,  Nov.  1, 1889,  he  assured  us  that  you  would  deliver 
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ia  addition  to  the  press  a  complete  eecondhaiid  Dexter  folder 
in  about  two  weeks'  time.  We  have  lost  a  gi-eat  deal  of 
money  and  time  by  not  being  able  to  take  contracts  and  work 
which  have  been  offei'ed  us  and  are  assured  by  our  attorneys 
that  your  action  in  the  matter  a£forda  us  a  good  cause  either 
for  rescinding  the  contract  altogether  or  for  bringing  suit  for 
breach  of  contract  and  that  very  substantial  damages  could 
be  recovered  should  we  elect  to  bring  suit.  We  do  not  wish, 
however,  to  act  hastily  in  the  matter  nor  iu  any  unfair  way 
toward  you,  and  therefore  will  make  the  following  propo- 
sition : 

" '  If  you  are  willing  to  retnm  to  Mr,  H,  G.  Goodrich, 
2454  Lawrence  street,  Denver,  Colorado,  as  agent  for  and  a 
member  of  the  firm  of  Marsh  &  Goodrich,  the  five  hundred 
dollars  ($600)  already  paid  on  the  contract  by  Mr.  Goodrich, 
as  well  as  the  noteb  given  by  our  firm  to  secure  further  pay- 
ments and  the  cost  of  insuring  the  press  and  folder,  amount- 
ing  to  sixty-seven  and  one  half  dollai's  ($67.50)  which  are 
insured  in  your  favor,  thus  placing  us  in  the  same  position 
as  wa  were  before  making  the  conti-act,  we  will  agi-ee  that 
you  may  rescind  the  contract,  take  back  the  press  which  is 
in  the  same  condition  as  when  delivered  to  us,  the  costs  of 
removing,  packing,  etc.,  to  be  borne  by  you,  and  we  will  ex- 
ecute a  valid  bill  of  sale  of  the  same  and  waive  all  damages 
we  have  suffered  from  your  delay  and  refusal  to  cany  out  the 
agreement.  Please  notify  our  Mr.  Goodiich  at  once  of  what 
you  desire  to  do  in  the  matter,  or  we  shall  be  compelled  to 
take  legal  steps  to  enforce  our  rights.* 

"On  December  19, 1889,' defendant  wrote  to  plaintiff's  as 
follows : 

*' '  Gentlemen :— On  the  14th  we  shipped  a  folder  to  you 
from  Kansas  City  and  we  herewith  enclose  B.  L.  for  same. 
Trusting  it  will  reach  you  promptly.' 

"  On  December  22, 1889,  plaintiffs  telegraphed  defendant 
as  follows : 

" '  We  elect  to  rescind  contract.  Press  at  your  dbposal. 
Return  money  piud,  notes  and  cost  of  insurance.' 
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*'  After  the  sale  all  negotintioua  between  the  parties  were 
conducted  by  letters  and  telegrams,  aud  the  foregoing  letters 
and  telegrams  constitute  all  the  letters  and  telegrams  men- 
tioned in  the  evidence  as  passing  between  the  parties,  except 
the  letter  of  November  26,  1889,  from  the  plaintiffs  to  de- 
fendant, referred  to  in  defendant's  letter  to  the  plaintifEs  of 
December  10, 1889.  Thia  letter  of  November  26, 1889,  was 
not  introduced  in  evidence  nor  was  its  contents  testi&ed  to. 

"  It  is  contended  by  the  plaintiffs  that  it  is  shown  by  the 
evidence  that  the  contract  for  the  pui-chase  of  the  press  and 
the  folder  was  an  entire  contract,  and  that  plaintiffs  had  the 
light  to  rescind  the  contract  upon  the  failure  of  defendant 
to  deliver  the  folder  in  accordance  with  the  terms  of  the 
contract. 

"  I  think  the  contract  was  an  entire  contract.  The  pur- 
chase price  of  the  articles  purchased  wtta  a  gross  sum.  It 
cannot  be  held  to  be  a  severable  contract  for  the  reason  that 
the  contract  would  then  be  incomplete  in  that  no  price  is 
fixed  upon  the  several  articles  included  in  the  sale,  and  the 
court  would  have  to  fix  such  price,  which  it  is  not  authorized 
to  do  in  cases  where  the  gross  price  is  fixed  by  the  express 
contract  of  the  pai-ties. 

*'  If  the  consideration  to  be  paid  is  single  and  entire,  the 
contract  must  be  held  to  be  entire,  although  the  subject  of 
the  contract  may  consist  of  several  distinct  and  wholly  inde- 
pendent it«ms."     2  Parsons  on  Contracts,  pp.  519,  520. 

"It  is  further  contended  by  plaintiffs  that  it  is  shown  by 
the  evidence  that  there  was  an  absolute  refusal  by  the  de- 
fendant to  comply  with  the  terms  of  the  contract  in  the  de- 
livery of  the  folder,  and  this  contention  is  based  upon  the 
following  correspondence  by  telegraph.  From  plaintiffs  to 
defendant,  December  5th;  'When  will  you  ship  the  folder? 
Answer  immediately.'  To  which  defendant  replied  Decem- 
ber 6th :  '  Dexter  cannot  make  folder  hnnd-feed.  Shall  we 
send  you  a  Forsaith  at  8150  less?' 

"From  plaintiffs  to  defendant  December  10th:  'Wire 
me  if  you  are  to  comply  with  contract.     Damage  by  the  de- 
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lay.  QiTe  disoount  keeping  folder.'  To  which  defendant 
replied  December  11th :  '  Have  tried  without  success  to  buy 
secondhand  folder.  Advise  your  taking  the  Forsaith.  Will 
give  yon  as  much  satisfaction  as  the  Dexter.' 

"I  cannot  say  that  this  correspondence  sbowB  a  direct  re- 
fasol  by  the  defendant  to  furnish  the  folder,  but  it  does 
show  that  defendant  acknowledged  its  inability  to  comply 
with  the  terras  of  its  contract,  and  it  fails  to  show  that  de- 
fendant intended  to  make  any  further  effort  to  furnish  the 
folder. 

"It  is  contended  hy  the  defendant  that  .time  was  not  of 
the  essence  of  this  contract,  and  that,  whatever  may  have 
been  the  failure  of  defendant,  as  to  time  of  the  delivery,  be- 
fore the  receipt' of  plaintliTs  telegram  of  December  10th, 
that  telegram  showed  a  willingness  on  the  part  of  the  plain- 
tiffs to  receive  the  folder,  and  therefore  operated  as  an  ex- 
tension of  time  to  defendant  to  furnish  and  deliver  it. 

"I  think  it  does  appear  from  the  telegram  that  plaintiffs 
were  willing  at  that  time  to  receive  the  folder,  but  there  is 
nothing  in  defendant's  telegram  in  reply  showing  that  de- 
fendant intended  or  desired  to  treat  plaintifFs'  dispatch  as  an 
extension  of  time.  The  defendant's  telegrams  of  the  5th  and 
10th  of  December,  when  considered  ta^thsr,  clearly  indi- 
cated that  defendant  could  not  furnish  the  folder  contracted 
for,  and  plaintiffs  were  authorized  to  treat  the  defendant's 
telegrams  as  a  declaration  by  defeodimt  that  it  could  not 
perform  the  contract  accoi-ding  to  its  terms. 

"  It  is  further  contended  by  defendant  that  plaintiffs  hav- 
ing received  the  press  and  used  it,  and  having  made  and  de- 
livered the  notes  and  the  mortgage  to  secui-e  payment  of  tha 
same,  they  could  not  rescind  the  contract,  but  must  rely  upon 
their  tight  to  an  action  for  damages  for  any  breach  of  the 
coiiti-oct  in  a  failure  to  perform  the  same  by  the  defendant. 

"  This  condition  presents  the  question  whether  the  plain- 
tiffs, by  so  receiving  the  press  and  making  the  notes  and 
Inortgage,  waived  their  right  to  rescind  the  contract  upon  a 
failure  by  the  defendant  to  furnish  the  folder,  and  this  qnes- 
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tion  must  be  determined  by  the  intentioD  of  the  parties  as 
the  same  is  discloaed  by  their  acts.  These  acts  of  the  plain- 
tlEEs,  simply  as  part  performance  of  the  contract,  are  inaufE- 
cient  to  conatitate  a  waiver  unless  done  with  the  intention 
to  have  them  operate  as  a  waiver.  Making  the  $500  cash 
payment  was  a  ^rt  pei'formance  of  the  contract,  but  no  one 
would  contend  that  such  pai-t  performance  would  operate  as 
a  waiver  of  plaintifb'  right  to  rescind  upon  a  failure  by  de- 
fendant to  perform. 

"  An  examination  of  the  evidence  fails  to  disclose  any  fact 
going  to  show  an  intention  on  the  part  of  the  plaintiff  to 
waive  any  rights. 

"  The  correspondence  between  the  parties  shows  conclu* 
sively  that  plaintiffs  were  at  all  times  insisting  upon  and  as- 
serting their  rights. 

*'  The  use  of  the  press  by  plaintiffs,  after  its  delivery,  can- 
not be  taken  as  an  absolute  wuver  of  their  right  to  rescind 
the  contract  upon  a  failure  of  the  defendant  to  furnish  the 
folder.  Defendant  set  up  the  press  and  set  it  to  work  aa 
a  part  performance  of  the  contract  by  it.  If  the  defend- 
ant cannot  be  placed  in  the  same  condition  as  before  the 
delivering  of  the  press,  it  is  not  the  fault  of  the  plaintiffs. 

"  It  is  fni-ther  contended  by  defendant,  that,  at  the  time 
plaintiffs  notified  defendant  of  their  intention  to  rescind  the 
contract,  it  had  been  fully  performed. 

"I  do  not  think  the  evidence  sustains  the  contention. 
Plaintiffs'  telegrams,  of  the  5th  and  10th  of  December^  show 
a  great  anxiety  on  the  part  of  the  plaintiffs  on  account  of 
the  failure  of  defendant  to  furnish  the  folder,  and  also  show 
a  willingness  to  receive  it.  Plaintiffs'  telegram  of  the  5th, 
inquiring  if  defendant  will  ship  the  folder,  also  requested 
an  immediate  answer.  The  answer  of  defendant  on  the  6th 
did  not  give  plaintiffs  any  assurance  that  defendant  would 
ship  the  folder. 

"  Plaintiffs'  telegram  of  the  10th  requested  defendant  to 
inform  plaintiffs,  by  telegraph,  if  defendant  was  going  to 
comply   with  its  contract;    and  defendant  answered,  by 
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telegram  on  the  11th,  but  gave  plaintiffi}  no  assurance  that 
defendant  intended  to  comply  with  the  contract,  but  sent 
such  a  telegram  as  muat  have  induced  plaintiffs  to  believe 
that  defendant  could  not  comply  with  the  contract. 

''On  the  18th  plaintiff  wrote  to  defendant  clearly  in- 
forming it  of  their  claimed  right  to  rescind  the  contract, 
and  on  the  19th  defendant  wrot«  to  plaintiffs  that  it  ha<l 
shipped  a  folder  to  plaintiffs  from  Kansas  City  on  the  14th, 
the  date  of  the  shipment  being  one  day  later  than  defendant's 
letter  to  plaintiffs  advising  them  that  it  had  tried  without 
success  to  get  the  folder,  and  advising  phuntiffs  to  take 
another  make  of  folder. 

'*In  view  of  the  fact  tliat  pliuntif^,  in  their  last  telegram 
to  defendant,  befoi-e  the  shipment  of  the  folder,  requested 
defendant  to  inform  them  by  telegram  if  defendant  could 
furnish  the  folder,  it  seems  strange  that  defendant  should 
not  only  neglect  to  inform  plaintifb  by  telegram  of  the  ship- 
ment on  the  day  of  the  shipment,  but  neglected  to  write  to 
plaintiffs  that  the  shipment  had  been  made  until  five  days 
after  the  shipment.  This  letter  advising  plaintiffs  of  the 
shipment  of  the  folder  was  received  at  the  post  office  in  Den- 
ver on  Saturday,  December  21st,  at  4  P.  h.,  and  was  received 
by  plaintiffs  Monday,  December  28d,  at  11  A.  M.  On  December 
22d  plaintiffs  sent  a  night  message  to  the  defendant  notify- 
ing it  that  plaintiffs  had  elected  to  rescind  the  contract. 
So  that  the  plaintiffs  had  elected  to  rescind,  and  had  sent  a 
telegram  to  defendant  notifying  it  of  such  fact,  before  plain- 
tiffs had  notice  of  the  shipment  of  the  folder. 

*' Defendant  urges  in  argument  that  the  notice  to  defend- 
ant that  plaintiffs  had  elected  to  rescind  was  not  sent  until 
after  the  i-eception  of  defendant's  letter  notifying  plaintiffs 
of  the  shipment,  and  this  proposition  is  based  on  the  fact 
that  the  letter  was  received  at  the  Denver  post  office  on  the 
21gt  and  plaintiffs'  telegram  was  not  received  by  defendant 
until  the  23d,  but  these  facts  cannot  overcome  the  positive 
testimony  of  the  pl^ntiff,  Goodrich,  that  defendant's  letter 
was  received  by  him  from  the  letter  carrier  on  the  23d  and 
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the  evidence  of  the  telegram  sent  by  plaintiffs,  which  shows 
upon  its  face  that  it  was  sent  on  the  22<1. 

"  It  was  urged  on  the  argument  that  the  court  had  no  juris- 
diction of  the  case,  by  reason  of  there  having  been  no  proper 
service  of  the  summons. 

"  This  question  was  presented  to  Judge  Decker,  on  a  mo- 
tion to  set  aside  the  service,  by  counsel  for  defendant,  spe- 
cially appearing  for  that  purpose.  The  motion  wns  denied 
by  Judge  Decker  and  thereafter  defendant  appeared  and 
plead  to  the  meiits  by  answer. 

"  Under  the  rule  adopted  by  the  court  the  ruling  of  Judge 
Decker  upon  the  motion  would  not  be  reviewed  in  the  same 
case;  but,  under  the  facts,  there  is  no  question  of  jurisdic- 
tion, the  defendant  having  voluntarily  subjected  itself  to 
the  junsdiction  of  the  court  by  a  general  appearance  to  the 
action. 

"  The  court  finds  for  the  plaintiffs  that  they  are  entitled 
to  the  relief  prayed  for." 

Mr.  F.  A.  WiLLlAMB,  for  appellant. 

Messrs.  Riddell,  Starkweather  &  Dixoir,  for  appel- 


Chibp  Justice  Hait  delivered  the  opinion  of  the  court. 

The  foregoing  opinion  of  the  learned  judge  who  presided 
at  the  trial  in  the  district  court  fully  and  fairly  disposes  of 
all  the  questions  of  law  or  fact  in  this  case,  and  we  do  not 
deem  it  necessary  to  do  more  than  briefly  answer  the  objec- 
tions to  the  opinion  urged  in  this  court,  and  call  attention  to 
a  few  leading  cases  in  suppoi-t  of  the  legal  conclusions  reach- 
ed by  the  trial  court. 

It  is  said  that  the  right  of  rescission  never  existed  and  that 
consequently  the  discussion  about  the  waiver  of  the  right  is 
out  of  place.  The  contract  of  sale  and  chattel  mortgage 
were  executed  cotemporaneonsly  and  should  be  construed  to- 
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gether.  The  contract  for  the  press  and  folder  was  entire  and 
indivisible  ;  the  price  fixed  is  a  gross  sum  for  the  two  arti- 
cles, the  press  to  be  delivered  immediately  and  the  folder 
within  two  weeks.  The  evidence  tends  to  show  that  the  fail- 
ure to  obtain  the  folder  rendered  the  press  practically  value- 
less for  many  of  the  purposes  for  which  it  was  purchased, 
and  leaves  little  doubt  that  had  such  fuilure  been  anticipated, 
appellees  would  not  hare  made  the  contract  of  purchase. 

The  folder  was  not  delivei-ed  within  the  time  specified  and 
appellees  were  practically  forced  to  suspend  business  on  ac- 
count of  this  breach  of  the  contract.  Tbey  had  a  right  to 
assume  from  the  communlcatioiia  received  from  appellant 
that  it  was  unable  to  comply  with  the  contract  with  refer- 
ence to  the  folder.  Under  these  circumstances  appellees  had 
an  undoubted  right  to  rescind  the  contract.  Nbrrington  v, 
Wright  et  al.,  115  U.  S.  188  ;  Suited  v.  Craig,  86  N,  Y.  221 ; 
Norrit  v.  Sarria'  15  Cal.  226 ;  Sobinson  v.  Brooks,  40  Fed. 
Rep.  525 ;  Bdl  v.  Hoffman,  92  N.  C.  273. 

It  is  urged  that  as  the  press  had  been  put  in  use  by  appel- 
lees the  appellant  could  not  be  placed  in  sttUu  quo  and  hence 
the  former  could  not  rescind.  It  is  undoubtedly  true  that 
where  one  of  the  paities  to  a  contract  seeks  to  rescind,  be 
must  place  the  other  in  ttatu  qw>.  He  will  not  be  allowed 
to  repudiate  a  contract  and  retain  a  benefit  derived  therefrom. 

In  t^  case,  however,  it  was  in  contemplation  of  the  par- 
ties that  the  press  should  be  used  pending  the  delivery  of 
the  folder.  The  evidence  shows  that,  in  fact,  it  was  used 
only  to  a  very  limited  extent ;  that  appellees  bad  little  or 
no  benefit  from  such  use,  and  that  the  press  was  returned  in 
as  good  condition  as  when  received.  It  is  true  that  the  wit- 
nesses testified  that  it  would  not  sell  so  well  as  an  unused 
press,  hut  the  rule  requiring  the  seller  to  be  placed  in  statu 
quo  has  never,  we  think,  been  extended  so  far  as  to  entitle  the 
party  in  fault  to  be  saved  from  ajl  loss. 

In  Norrington  v.  Wright,  supra,  the  contract  was  for  the 
shipment  of  five  thousand  tons  of  iron  rails  from  an  European 
port  or  ports,  at  the  rat«  of  one  thousand  tons  per  month, 
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beginning  with  February,  1880.  The  parchasera  in  this  case 
were  allowed  to  i-escind  the  contract  on  account  of  a  failure  to 
ship  one  thousand  tnns  in  each  of  the  months  of  Februaiy  and 
March,  although  the  parcbasersbad  received  fourbundred  tons 
of  the  February  shipment  and  eight  hundred  and  eighty-five 
tODS  of  the  Mai-eb  shipment,  before  notice  that  the  bf^noe 
for  these  months  had  not  been  shipped.  The  fact  that  the 
vendors  bud  incurred  great  expense  In  the  part  pei'formance 
of  the  conti-act  was  considered  no  objection  to  a  rescission  on 
account  of  their  failure  to  fully  perform. 

In  Suited  v.  Graxg,  tupra,  under  the  contract  plaintiff  was 
to  furnish  oilcloths  and  carpets,  and  to  carpet  defendant's 
house.  He  did  a  part  of  it  in  an  unskillful  and  unworkman- 
like manner,  and  the  defendant  was  allowed  to  avoid  the 
contract  and  return  the  goods,  although  the  carpets  had  been ' 
cut  to  fit  the  rooms  and  put  down. 

The  contract  in  RolnMon  v.  Brookt,  tuj^a,  was  for  the  de- 
livery of  R  threshing  machine  '*at  once  or  as  soon  as  possi- 
ble." The  machine  at  the  time  was  about  twenty-eight  miles 
fi-om  its  destination,  and  the  court  held  that  a  delay  of  two 
weeks  iti  the  shipment  of  the  machine  was  an  unreasonable 
delay,  and  that  defendants  were  entitled  to  rescind  the  con- 
tract by  reason  thereof.  In  this  case  the  machine  was  shipped 
and  upon  the  failure  of  the  defendant  to  receive  the  same  it 
was  sold  by  the  railioad  company  for  freight  charges;  nev- 
ei-tbeless  the  defendant  was  allowed  to  rescind  the  contract. 

The  district  court  properly  held  that  the  defendant  by  an- 
swering and  filing  a  counterclaim  thereby  waived  all  defects 
in  the  service  of  summons.  The  N.  Y,  ^  Brooklyn  M.  Co. 
V.  Gill,  7  Colo.  100 ;  Colorado  Vent.  B.  Co.  v.  Caldwell,  11 
Colo.  545. 

The  judgment  is  affirmed. 

Affirmed. 
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Haytvaed  et  al.  v.  Boabd  of  Teustees  of  the 
Town  op  Red  Cijff. 

1.  McinCIPAL  POWEBS. 

Tbe  views  expresMd  in  Citg  of  Durango  o.  Belnnberg,  16  Colo.  327,  In 
respect  to  tbe  powers  of  mnnlclpal  corporations  under  the  laws  of 
this  state,  approved. 

2.  PovEBs  IN  BxsPECr  TO  Rkal  Pbopkbty; 

An  incorporated  town  or  city  may  acquire  and  liold  such  real  and  per- 
Boual  property  as  may  be  oecessary  to  enable  iC  to  carry  on  Its  cor- 
porate business  and  exercise  iCi  proper  municipal  functions;  bat  it 
cannot  lawfully  engage  Id  the  business  of  buying,  selling,  or  deal- 
ing generally  in  real  estate,  either  as  principal  or  broker. 

S.   TOWN-BTTE  ENTBIES. 

A  mnnlclpal  corporation  may  pay  reasonable  compensation  for  neces- 
sary legal  services  In  acquiring  a  town^lte  patent,  but  a  contract 
to  pay  attorneys  "  tbe  sum  of  ten  dollars  ($10,00)  for  each  and  every 
lot  or  parcel  of  lot  actually  sold  and  conveyed  under  and  by  virtue 
of  said  patent,  Immediately  upon  the  delivery  of  the  deed  or  deeds 
for  tbe  same  nnto  the  respective  purchasers  thereof,"  is  Illegal; 
onder  such  a  contract  (there  being  no  limit  as  to  the  size  or  num- 
ber of  tbe  lots)  the  trust  property  of  the  beneficiaries  thereof  might 
be  burdened  to  on  lndeflnlt«  amount  and  for  an  Indefinite  period; 
and  thus  the  compensation  of  the  attonieya  might  be  unreasonable 
and  unconscionable. 

Error  to  the  Diatrtct  Court  of  Eagle  County. 

ACTIOK  for  claniftges  for  breach  of  contract.  On  demuirer 
to  complaint  judgment  was  rendered  ia  favor  of  defendant. 
PlaintifFs  bring  the  cause  to  this  couH  by  writ  of  error. 

Tbe  complaint  was  founded  apon  a  written  contract  as  fol- 
lows, to  wit: 

"  Ai-ticles  of  agreements  made  and  entei-ed  into  by  and  be- 
tween  tbe  town  of  Red  CUfE,  Eagle  county,  Colorado,  a  mu- 
nicipal incorporation  duly  organized  under  and  by  viitue  of 
the  laws  of  the  state  of  Colorado,  by  its  board  of  trustees,  the 
party  of  the  first  part,  and  William  W.  Cooley  and  John 
Hayward,  both  of  said  Eugle  county  and  state  aforesaid,  the 
parties  of  the  second  part,  witness : 
Vol.  XX— 8 
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"  That  the  party  of  the  first  part  for  and  in  consideration 
of  sundry  and  divers  sums  of  money  advanced  by  the  parties 
of  the  second  part  and  for  work  and  service  already  done  and 
I'eiidered  by  tliem,  and  for  the  further  considerutioa  of  the 
conditions  hereinafter  mentioned  to  be  kept  and  performed 
by  the  said  parties  of  the  second  pai-t,  the  party  of  the  first 
part  do  liereby  wan-ant  and  agree  to  and  with  the  said  par* 
ties  of  the  second  part  to  do  and  perfoitn  as  follows,  to  wit : 
To  make,  constitute  and  appoint,  and  by  these  presents  it 
does  hei-eby  make,  constitute  and  appoint,  parties  of  the  sec- 
ond part  its  true  and  lawful  attorneys  for  it  and  in  its  name, 
place  and  stead,  to  apply  for  and  procure  a  United  States 
town-site  pntent  in  cnmpltanoe  with  sections  2382, 2383,  2384, 
2386,  2386  and  2387,  or  any  other  sections  applying  to  town- 
sites  in  the  Revised  Statutes  of  the  United  States  of  America, 
and  in  accordance  with  the  present  approved  plat  of  said  town 
on  file  in  the  office  of  the  clerk  and  recorder  of  Red  Cliff,  to . 
pay  unto  siiid  parties  of  the  second  part,  their  duly  authorized 
agents  or  attorneys,  the  sum  of  ten  doUai's  ($10.00)  for  each 
and  every  lot  or  parcel  of  lot  actually  sold  and  conveyed  un- 
der and  by  virtue  of  said  patent,  immediately  upon  the  deliv- 
ery of  the  deed  or  deeds  for  the  same  unto  the  respective 
purchaser  thereof,  hereby  authorizing  and  empowering  the 
duly  authorized  conveying  agent  of  said  town  to  pay  said  sum 
or  sums  of  money  in  the  manner  presciibed  as  a  fee  and  remu- 
nei-atiun  fertile  servicesso  to  be  randered  by  the  parties  of  the 
second  part,  and  the  pai-ties  of  the  second  part,  for  and  in  con- 
sideration  of  the  wan-ants  and  agreements  hereinbefore  men- 
tioned to  be  kept  and  performed  by  the  party  of  the  first  part, 
do  hereby  warrant  and  agree  to  and  with  said  party  of  the  first 
pai-t,  to  immediately  take  and  institute  the  proper  and  legal  pro- 
ceedings for  the  procurement  of  a  United  States  patent  as  be-  - 
fore  mentioned ;  that  said  patent  shall  be  made  out  and  issued 
to  the  trustees  of  said  town,  for  the  use  and  benefit  of  the  in- 
habitants thereof  as  provided  by  law,  to  pay  out  all  monies  and 
do  all  woik  necessary  for  said  purpose  at  their  own  expense, 
keeping  a  just  and  detailed  account  of  the  s^me,  subject  to 
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inspection  of  the  trustees  of  said  town,  and  to  procure  the 
issuance  of  said  patent  within  the  apace  of  six  months  from 
the  date  of  the  insigning  and  delivery  of  these  presente,  un- 
avoidable accident  or  delay  excepted,  and  it  la  hereby  further 
mutually  warranted  and  agreed  by  and  between  the  parties 
Iiei-eto  that  all  other  contracts,  agreements  or  memomnda 
heretofore  entered  into  between  them,  whether  legal  or  other- 
wise, shall  be  declared  null,  void  and  of  no  effect ;  that  in 
case  the  party  of  the  first  part  shall  in  any  manner  violate  or 
transgress  any  of  the  .conditions  of  this  contract,  then  and  in 
that  event,  they  shall  pay  nnto  the  said  parties  of  the  second 
part  a  forfeiture  amounting  to  the  sum  of  five  dollars  for  each 
and  every  lot  sold  under  said  patent  in  addition  to  the  sum 
of  ten  dollars  ($10.00}  already  herein  contracted  for,  and  that 
said  town  of  Red  Cliff  shall  in  no  wise  be  held  responsible 
for  any  of  the  expenses  incuiTed  in  the  procurement  of  said 
patent,  and  that  said  parties  of  the  second  part  are  hereby 
obligated  to  procure  a  United  States  patent  to  such  lots  or 
parcel  of  ground  only  when  the  title  thereof  is  still  vested  in 
the  United  States. 

'^  In  witness  whereof  the  parties  hereto  have  hereunto  set 
their  hands  and  seals  this  10th  day  of  April,  A.  D.  1883." 

The  aveiTnents  of  the  complaint  show  performance  of  the 
contract  by  Hayward  &  Ckioley ;  the  assignment  and  trans- 
fer of  the  interest  of  W.  W.  Cooley,  and  the  acquisition  of 
an  interest  in  the  contract  by  Mary  Barker  Bates  and  L.  G. 
Cooley. 

The  complaint  then  concludes  with  averments  as  follows: 

"That  thereafter  and  after  the  issuance  of  said  patent, 
said  town  of  Red  Cliff  for  more  than  three  years  continued 
to  keep  and  pei'form  and  carry  out  the  terms  and  conditions 
of  said  contract  by  paying  to  the  plaintiffs  named  herein  the 
amounts  due  thereunder,  as  the  same  should  become  due,  by 
the  terms  and  conditions  of  said  contract. 

"  That  thereafter  and  during  the  year  A.  D.  1889,  the  said 
town  of  Red  Cliff,  defendant,  further  refused  to  carry  out 
and  keep  or  perfoi-m  any  of  the  terms  and  conditioos  of  said 
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contract  and  has  continued  to  sell  and  dispose  of  a  large 
number  of  tracts  and  parcels  of  land  embraced  within  the 
exterior  boundaries  of  said  town-site  entry  and  conveyed  to 
said  Board  of  Trustees  of  said  town  of  Red  Cliff  by  United 
States  patent,  and  although  plsintiffa  have  demanded  that 
defendant  account  to  plaintiffs  for  the  moneys  received  there- 
fi-om  as  provided  under  said  contract,  eaid  defendant  has 
wholly  refused,  and  still  refuses,  to  pay  to  plaintiffs  the  amount 
due  to  plaintiffs  by  reason  thereof. 

"  That  as  plaintiffs  are  informed  anij  verily  believe,  there 
is  now  due  plaintiffs  for  and  on  account  of  said  contract 
from  said  defendant  the  sum  of  two  thousand  dollars. 

"  Whei-efore  plaintiffs  pray  judgment,"  etc. 

Mr.  W.  W.  CctOLBT,  for  plaintiffs  in  error. 

Messrs.  MoNTGOHEBY  ic  Jacowat,  for  defendant  in  error. 

Mb.  Justice  Elliott  delivered  the  opinion  of  the  couii. 

The  demuiTer  to  the  complaint  is  based  upon  two  grounds : 
firtt,  that  there  was  want  of  authority  on  the  part  of  the  town 
board  to  enter  into  the  contract  sued  on ;  second,  thfit  the 
coiitmct  is  in  derogation  of  the  statutes  of  the  United  States 
under  which  the  patent  was  to  be  applied  for. 

1.  Under  the  laws  of  this  state,  "  a  municipal  corporation 
can  exercise  only  such  powers  as  are  granted  to  it  by  its 
charter  or  by  the  general  law  of  the  state,  either  in  express 
words  or  by  necessary  or  reasonable  implication,  or  such  as 
are  incidental  to  the  powers  expressly  gi-anted,  or  such  as 
are  essential  to  the  objects  and  purposes  of  the  corporation." 
City  0/  Jhirartffo  v.  Reintherg,  16  Colo.  827. 

Counsel  for  plaintiffs  cite  section  3310,  chapter  109,  Gen- 
eral Statutes,  concerning  towns  and  cities  as  sufficient  to  up- 
hold the  contract  sued  on.     The  section  reads  ati  follows : 

"Cities  and  towns  organized  as  provided  in  this  chapter 
shall  be  bodies  politic  and  corporate,  under  such  name  and 
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style  as  they  may  select  at  the  time  of  their  organization,  and 
may  sue  or  be  sued;  contraot  or  be  contracted  with ;  acquire 
and  hold  property,  real  and  personal ;  have  a  common  seal 
which  they  may  change  aad  alter  at  pleasure,  and  have  such 
other  privileges  as  are  incident  to  corporations  of  like  charac* 
ter  or  degree,  not  inconsistent  with  the  laws  of  the  state." 
Gen.  Stats.,  p.  964. 

2.  Undoubtedly,  an  incorporated  town  or  city  may  acquire 
<md  hold  such  real  and  personal  property  as  may  be  necessary 
to  enable  it  to  carry  on  its  coipomte  business  and  exercide 
its  proper  municipal  functions ;  but  it  is  idle  to  claim  that  a 
municipal  corporation  can  lawfully  engage  in  the  business  of 
buying,  selling,  or  dealing  generally  in  real  estate,  either  as 
principal  or  broker. 

8.  The  powers  of  cities  and  towns  incorporated  under  the 
general  laws  of  this  state  are  specified  in  section  3312,  Gen- 
eral Statutes.  It  is  not  contended  that  thia  section  expressly 
anthorizes  the  contract  sued  on ;  but  it  b  insisted  that  such 
conti-aot  is  authorized  by  the  statute  of  1881  concerning 
"  town  sites."  See  Session  Laws,  1881,  p.  23T ;  General 
Statutes,  chap.  108. 

The  several  acts  of  Congress  referred  to  in  the  coutract 
sued  on  were  intended  to  confer  certain  privileges  and- bene- 
fits upon  parties  intei-ested  in  town-site  entries  upon  the  pub- 
lic lands  of  the  United  States.  The  statute  of  1881,  supra, 
was  intended  as  a  supplement  to  such  congi-essional  legisla- 
tion. It  was  competent  for  the  corporate  authorities  of  Red 
Cliff  to  employ  counsel  to  assist  them  in  obtaining  a  town- 
site  patent  from  the  United  States,  and  to  pay  reasonable 
compensation  for  such  legal  services ;  but  there  is  nothing 
either  in  the  acta  of  Congress  or  in  the  statute  of  1881  to 
authorize  sncb  a  conti-act  as  was  entered  into  in  this  case ; 
nor  does  the  complaint  disclose  facta  tending  to  justify  such 
a  contract. 

The  acts  of  Congress  do  not  require  the  corporate  authori- 
ties of  a  town  or  city  to  apply  for  town-site  patents  ;  they 
merely  confer  the  privilege  of  acquiring  such  patents  upon 


Dicized  by  Google 


38  Haywaed  v.  Red  Clifp.  [April  T., 

certain  terms  and  conditions.  When  a  patent  is  acquired 
the  corporate  authorities  become  charged  with  a  trust  which 
they  are  requiied  to  execute  in  accordance  with  the  law ;  and 
they  cannot  lawfully  enter  into  any  contract  by  which  to  charge 
the  beneficiaries  of  such  trust  with  unnecessary  burdens. 

The  agreement  of  the  town  boai-d  to  pay  to  Hayward  & 
Cooley  "  the  sum  of  ten  doUiirs  ($10.00)  for  each  and  every 
lot  or  parcel  of  lot  actually  sold  and  conveyed  under  and  by 
virtue  of  said  patent,  immediutely  upon  the  delivery  of  the 
deed  or  deeds  for  the  same  unto  the  respective  purchasers 
thereof,"  was  calculated  to  increase  the  price  of  each  lot  or 
parcel  of  lot  to  the  purchaser,  or  else  to  materially  depreci- 
ate  the  benefit  which  the  town  would  receive  from  the  grant. 
It  was  not  competent  for  the  corporate  authorities  to  make  a 
contract  chai^ng  the  trust  property  or  the  beneficiaries  there- 
of to  an  indefinite  amount,  iu  addition  to  the  charges  author- 
ized by  the  several  legislative  actd  creating  the  trust  and 
providing  for  its  execution.  The  size  of  the  lots  or  parcels 
of  lots  was  in  no  .way  specified  or  made  certain  by  the  con- 
tract, and  so  the  compensation  to  the  attorneys  under  the 
contract  might  be  unreasonable  and  unconscionable.  The 
contract  is  not  only  indefinite  in  amount,  but  is  indefinite  iu 
duration  ;  it  is  a  continuing  executory  contract  on  the  pait 
of  the  corporate  authorities — a  contract  not  contemplated  by 
the  several  legislative  acts  under  which  the  patent  was  ac< 
quired  and  in  accordance  with  which  the  lands  must  be 
disposed  of ;  it  must,  therefore,  be  held  illegal,  and  its  en- 
forcement refused. 

The  district  court  did  not  err  in  sustaining  the  demun-er 
to  the  complaint,  and  its  judgment  must  accordingly  be  af- 
firmed. 

Affirmed. 

Mb.  Jdsticb  Goddakd,  having  determined  this  cause  be- 
Low,  did  not  sit  at  the  hearing  in  this  court. 
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Cabpesteb  et  al.  v.  Smith  ex  to,. 

1.  Gbkebai.  Dexubbeb. 

Mete  iuformalltiea  la  pleading  are  not  obnoxious  to  a  geneiiil  deraurrer 

— that  Is,  to  a  demurrer  baaed  upon  tlie  eiogle  ground  that  the 

complaint  does  not  Btat«  facts  sufficient  tu  constitute  a  cause  of 

action. 
&.  Atebuents  upon  Ixfoeuatioh  and  Belief. 
The  objection  that  the  averments  of  a  compkdnt  are  made  on  infonna- 

tlonand  belief  is  not  a  ground  of  demurrer  eltlier  general  or  special; 

SQch  form  of  averments  may  be  neoessar;  vhere  tlie  veri&catton  is 

made  b;  an  attorney. 

Appeal  from -the  District  Covrt  of  Arapahoe  County. 

Action  upon  promissoiy  note.  JudgnAnt  in  favor  of 
plaintiffs.  Defendants  ftppeal.  The  facbi  sufficiently  ap- 
pear in  the  opinion. 

Mr.  W.  N.  McBiED,  for  appellanta. 

Messrs.  Maklbt  &  Moobe,  for  appellees. 

Mb.  Justice  Elliott  delivered  the  opinioo  of  the  court. 

Appellees  were  plaintiffs  below.  Their  complaint  shows 
that  they  became  the  indoreeed  of  a  certain  promissory  note 
executed  by  defendants,  and  that  said  note  is  due  and  unpaid. 

1.  Ilie  compUint  is  demurred  to  on  the  single  ground 
that  it  does  not  "state  facts  sufficient  to  constitute  a  cause 
of  action."  The  overruling  of  tlie  demuirer  is  the  only  mat- 
ter assigned  forerior;  and  on  this  appeal  the  only  matter 
urged  against  the  sufficiency  of  the  complaint  is  that  its  alle- 
gations are  made  "on  infoimation  and  belief."  This  objec- 
tion goes  merely  to  the  form  of  the  allegations,  and  not  to 
the  sufficiency  of  Uie  facts  alleged.  It  is  well  settled  that 
mere  informalities  in  pleading  are  not  obnoxious  to  a  genei-al 
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(lemaiTer  such  as  was  interposed  in  this  case.     Bliss  od  Code 
PI.,  sec.  413  ;  2  Estee's  PL,  sees.  807i,  8075. 

2.  It  is  not  to  be  inferred  from  the  foregoing  that  the  com- 
plaint would  have  been  obnoxious  to  a  special  demurrer— 
that  is,  to  a  demurrer  upon  the  gi'f>und  thnt  its  allegations 
were  made  on  information  and  belief.  The  record  shows 
that  plaintiffa  were  copartner,  doing  business  in  the  state  of 
Illinois ;  their  complaint  was  veritied  by  their  attorney  on 
the  giound  that  plaintiffs  were  ahsent  from  the  Hate,  and  so 
unable  to  make  the  veiification.  If  one  of  the  plaintiffs  could 
hare  made  the  verification,  presumably  the  complaint  might, 
and  probably  would,  have  averred  the  existence  of  the  part- 
nership, the  indorsement  of  tlie  note  before  maturity,  and 
perhaps  other  facts,  positively ;  but  as  it  was  necessary  that 
the  verification  should  be  made  by  their  attorney,  the  aver- 
ments could  ofily  be  in  such  form  as  the  attorney  could 
truthfully  verify.  Verifications  by  persons  not  parties  are 
expressly  proviiled  for  under  cei-tain  circumstHnces  ;  and  in 
such  cases  allegations  upon  information  and  belief  are  not 
improper  and  may  be  a  necessity.  Code,  sec.  61 ;  Thackara  v. 
Reid,  1  Utah,  238  ;  Stoutenburg  v.  Lybrand.  13  Ohio  St.  228. 

The  causes  or  grounds  of  demurrer  under  our  pmctice  are 
clearly  specified.  The  supposed  defect  under  consideratiou 
does  not  fall  within  any  of  the  seven  causes,  and  so  is  not 
properly  a  ground  of  demuii-er.  Code,  sees.  50, 51 ;  Sentieh 
V.  Porter,  10  Cal.  555 ;  Marie  ».  Garrtaon,  88  N.  Y.  23. 

The  facts  stated  iu  the  coniplnint  were  sufficient  to  consti- 
tute a  cause  of  action,  and  the  district  court  did  not  err  in 
oveiTuling  the  deinuirer  upon  that  ground.  Its  judgment, 
therefore,  must  be  affirmed. 

Affirmed, 
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Ehone  v.  Powell. 

1.  Vkbdict  Cohct-ubivb,  whbh. 

The  finding  of  the  jury  upon  conflloUng  testimony  is  conclusive. npon 

review,  unleM  errgr  Intervenea  in  the  admlse>ion  of  evidence  or  In- 

struotiDg  the  jarj. 
t.  DXSCBIPTIO  Pebsoiu. 

The  word  "  agent "  added  to  the  name  of  one  slgniog  a  contract  la 
'pritna  facie  deicriptio  pertonie,  and  in  the  absence  of  proof  chang- 
ing Its  prima  facie  character  the  instrument  it  to  be  cODBtnied  u 
^to  Indlvldiul  act  of  the  party  executing  It, 

Appeal  from  the  IHttriet  Court  of  Meta  Countg. 

Messrs.  Thohas  &  Thomas,  for  appellant. 

Messts.  BucKUN,  Staley  &  Saplet,  for  appellee. 

Ue.  JUBxtCB  GrODDABD  delivered  the  opinion  of  the  court 

Charles  E.  Powell,  plaintiff  below,  sues  to  recorer  9600 
on  accoQDt  of  certain  fruit  trees  sold  and  delivered  by  him 
to  defendaut,  Heniy  R.  Rhone.  Defendant  denies  that  he 
ever  bought  any  fruit  trees  fi-om  plaintiff  or  is  in  any  nian> 
ner  indebted  to  him.  Upon  the  trial  defendant  admitted 
that  he  bonght  the  trees  through  the  plaintiff,  and  tliat  they 
bare  not  been  paid  for,  but  insists  that  he  purchased  them 
from  plaintiff  as  agent  for  Smith,  Ponell  &  Lamb,  nursery* 
men  at  Syracuse,  New  York,  and  that  the  indebtedness  is  due 
to  that  firm  and  not  to  plaintiff,  and  that  he  is  not  entitled  to 
maintain  the  action. 

This  was  the  sole  question  in  issue  upon  the  trial  of  the 
cause,  and  having  beeu  submitted  to  a  jury  and  determined 
adveraely  to  the  defendaut  and  in  favor  of  plaintiff  upon  con- 
flicting testimony,  their  finding  is  conclusive  upon  this  re- 
view, anless  error  intervened  in  the  admission  of  evidence, 
or  ia  the  instructions  given  to  the  juiy.    The  plaintiff,  in 
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support  of  the  issue  on  his  part,  introduced  In  evidence  the 
following  written  conti-act  or  oi-der,  in  purauance  of  which 
the  ti'ees  were  delivered  to  defendmit: 

"Nov.  2l8t,  1889. 

"  Mr.  C.  E.  Powell  :  Plehse  furnish  ine  the  following 
bill  of  nursei7  stock  from  Smith,  Powell  &  Lamb  nurseries,  - 
Syracuse,  N.  Y.,  and  deliver  the  same  at  Rhone  Station  iu 
the  spring  of  1890,  for  which  I  agree  to  pay  on  delivery 
twenty-two  hundred  and  fifty  dollars  in  cash  without  defal- 
cation. (Here  follows  a  description  of  the  trees  to  be  fur- 
nished.) And  f  uiiher,  I  positively  agree  not  to  countermand 
this  order,  and  call  at  the  above  nnmed  place  of  delivery  oa 
the  day  mentioned,  upon  being  notified  either  personally  or 
by  mail  of  said  delivery  and  receive  and  settle  for  same. 
"  (Purchaser's  signature.) 

"  In  consideration  of  the  above  we  agree  and  bind  our- 
selves to  furnish  the  articles  as  therein  specified,  and  we  fur- 
ther agree  to  replace  free  of  charge  any  that  fail  to  grow  with 
proper »«.  .         ..  j,^  j,.  E.  POWEIX,  Agent." 

Plaintiff  was  permitted  to  introduce  parol  testimony  that 
he  was  acting  in  bis  own  behalf  in  the  sale  of  the  ti-ees  in 
question,  and  not  as  the  (^eiit  of  the  company.  Evidence 
was  introduced  in  behalf  of  defendant  tending  to  show  that 
plaintiff,  by  published  notice  in  the  newspaper  and  repre- 
sentations, had  held  himself  out  as  the  agent  of  Smith,  Pow- 
ell &  Lamb,  and  that  he,  the  defendant,  thi-ougb  him  as  such 
agent,  pui'chaeed  the  trees  on  the  strength  of  such  represen- 
tations. 

It  is  insisted  by  counsel  for  appelant  that  it  was  error  to 
admit  this  order  in  evidence  in  support  of  appellee's  cause  of 
action,  for  the  reason  that  on  its  face  it  must  be  construed  as 
a  contract  between  appellant  and  the  firm  of  Smith,  Powell 
&  Lamb,  and  not  a  contract  with  appellee  in  hia  own  righf. 
This  contention  is  utterly  without  foundation  either  upon  the 
facts  or  the  law.  The  writing  by  its  terms  neither  purported 
to  be  the  contract  of  Smith,  Powell  &  Lamb,  nor  was  it  exe- 
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CQted  in  their  name,  but  was  by  its  teriDs  imd  mode  of  execu- 
tion prima  fane  the  individual  contract  of  Powell.  The 
addition  of  the  word  "  agent "  was  prima  facie  detcriptio  per- 
toncBt  and,  while  the  faot  that  the  word  was  not  so  intended, 
but  was  understood  by  the  contracting  parties  as  indicating 
that  the  contract  was  signed  in  a  representative  capacity, 
may  be  shown  by  parol  tfistimony,  the  contract  is  to  be  con- 
strued as  prima  fade  the  individual  act  of  the  party  execut- 
ing it.  The  oi-der  in  question  was,  therefore,  admissible  in 
evidence  as  the  contract  of  Powell,  and  the  burden  of  proof 
rested  upon  appellant  to  change  its  prima  facie  character. 
Pratt  V.  Beaupre,  13  Minn.  187. 

The  court  below,  in  recognition  of  this  rule,  admitted  the 
writing  in  evidence  and  properly  insti-ucted  the  jury  in  rela- 
tion thereto  as  follows : 

"  Smith,  Powell  &  Lamb  are  not  represented  in  this  suit, 
and  are  not  here  claiming  to  own  this  indebtedness,  and  it 
devolved  upon  the  defendant  to  show  that  Smith,  Powell  & 
Lamb  ere  the  real  owners  of  this  indebtedness,  as  in  law  the 
written  order  introduced  in  evidence  would  not  bind  Smith, 
Powell  &  Lamb,  but  would  hold  the  plaintiff." 

Without  noticing  in  detail  the  other  objections  urged 
against  the  instructions  as  given  by  the  court  below,  wethink 
that  taken  as  a  whole  they  fairly  and  con-ectly  embody  and 
express  the  law  applicable  to  the  issue  being  tiled,  and  that 
the  evidence  clearly  sustains  the  verdict  upon  the  merits  of 
the  case,  and  as  well  the  attachment  issue  upon  the  ground 
that  the  demand  was  for  articles  purchased  that  should  have 
been  paid  for  upon  delivery.  The  judgment  is  accordingly 
affiimed. 

Affirined. 
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Majors  bt  al.  v.  Taussig  et  al. 

1.  ISTEETEHTIOB— PKACTICB. 

In  detennining  whether  a  party  ta  entitled  to  interrene  In  an  action,  the 
aTermento  of  the  petition,  ao  for  as  they  are  well  pleaded  and  not 
denied,  are  bo  be  taken  as  true. 

2.  Stockholdbb'b  Rioht  to  Sua  or  Defekd  fob  Cobporatios. 

The  conditionB  egsentlal  to  entitle  a  Btookholder  to  institute  or  defend 
an  action  when  the  corporate  entity  upon  vhlch  tltat  duty  devolve* 
refuses  to  act,  are  stated  in  the  opinion. 

8.  Intesvbntion — PLEABiHa. 

Uere  ancerttdntj  or  ambiguity  of  ETerments  In  the  petition  should  not 
be  held  sufficient  to  defeat  the  tight  to  intervene  without  giving  the 
usual  leave  to  amend.  Intervention  proceedings  are  to  be  liberally 
construed,  with  the  view  to  assist  parties  In  obtaining  justice. 

Error  to  the  Dittrict  Court  of  Arapahoe  County. 

This  is  an  appUcstioa  by  J.  S.  Majors,  Ira  R.  Jackson, 
O.  E.  MUler,  L.  Faifer,  T.  M.  Aldereon.  F.  J.  Kurd  and  W. 
Robinson,  stockholdei'B  in  tbe  Zalinger  Printing  Company, 
to  be  allowed  to  defend  in  behalf  of  the  company  in  a  certain 
action  pending  in  the  disti-ict  court  of  Anipahoe  county, 
wherein  Jane  Taussig  is  plaintiff  and  the  Zalinger  Ptinting 
Company  defendant.  In  their  application  they  allege,  inter 
alia,  that  the  Zalinger  Printing  Company  is  a  corporation 
duly  iuGoi'porated  and  doing  business  under  the  laws  of  the 
Btate  of  Colorado. 

That  B.  F.  Zalinger  is  pi'eaident,  John  G.  Canfield  secre- 
tary, and  Eugene  M.  Taussig  treasurer  of  said  company; 
"  that  B.  F.  Zalinger,  Lucy  M.  Zalinger  and  one  Eugene  M. 
Taussig  were  for  the  past  year,  as  your  petitioners  are  in- 
formed and  believe,  director  thereof." 

That  the  said  directors  and  the  plaintiff  Jane  Taussig  own 
and  control  a  majonty  of  the  stock  of  said  coi-poi-ation  ;  that 
on  or  about  the  5th  day  of  February,  1890,  said  John  G. 
Canfield,  as  secretory  and  treasurer  of  said  coiporatiou,  con- 
spiring with  said  Benjamin  F.  Zalinger  and  with  Jane  Taussig 
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to  defraad  the  said  Z&linger  PrinUng  Company,  did  make, 
sign  and  deliver  to  sftid  B.  F.  Zaiinger  the  said  promissory 
note  set  out  by  the  said  Jane  Taussig  in  the  complaint  by 
her  tiled  in  her  aforesaid  action.  That  in  furtherance  of 
said  conspiracy  the  said  B.  F.  Zaiinger  did  indorse  and  de- 
lirer  the  said  note,  without  conaidei'ation,  to  the  said  Jnne 
Taussig.  That  on  or  about  the  8th  day  of  January,  1891, 
the  siiid  B.  F.  Zaiinger,  falsely  and  deceitfully  conspiiing 
with  said  Jane  Taussig,  Eugene  Taussig  and  Joliii  G.  Canr 
field  to  defraud  the  said  Zaiinger  Printing  Company  and 
these  petitioners,  did  make,  sign  and  deliver  to  said  Jane 
Taussig,  without  consideration,  the  certain  other  promissory 
note  set  out  by  Jane  Taussig  io  her  aforesaid  complaint. 

That  the  said  B.  F.  Zaiinger,  in  the  furthei-ance  of  said 
conspiracy  to  defraud  the  Zaiinger  Printing  Company  and 
your  petitioners,  and  in  violation  of  the  duty  which  he,  the 
Bud  B.  F.  Zaiinger,  as  president  of  the  Zaiinger  Printing 
Company,  owed  to  said  company  and  to  your  petitioners,  and 
for  his  own  gain  and  for  the  gain  of  his  co-oonapirators  did 
falsely,  fraudulently  and  collusively  conspire  with  said  Jane 
Taussig,  John  G.  Cantield,  Lucy  M.  Zaiinger  and  Eugene 
Taussig,  and  did  cause  said  suit  to  be  brought  against  the 
Zaiinger  Printing  Company,  with  int«nt  thereby  to  defraud 
your  petitioners  of  their  rights  under  and  by  virtue  of  their 
ownership  of  the  stock  in  said  Zaiinger  Fiioting  Company 
and  did  cause  the  writ  of  attachment  to  be  issued  in  further- 
ance  of  said  conspiracy,  and  that  all  of  the  property  of  said 
company  was  seized  and  held  under  said  attachment. 

Theretofore  the  said  Jane  Taussig,  with  the  connivance  and 
consent  of  B.  F.  Zaiinger,  had  brought  suit  on  said  notes  in 
the  circuit  court  of  the  United  States  in  and  for  the  district  of 
Cftlorado ;  that  the  attorney  for  the  company  appeared  in  said 
cause  in  the  United  States  circuit  court,  and  in  open  court 
declared,  on  behalf  of  said  defendant  corporation,  that  he  had 
no  defence  to  offer  to  said  suit. 

That  on  the  2d  day  of  March,  1891,  on  motion  of  your 
petitioneis,  the  said  United  States  circuit  court  dismissed 
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said  8uit  for  want  of  jurisdiction ;  that  these  petitioners  were 
advised  by  their  attorney  and  believe  that  the  said  defendant 
has  a  good,  valid  and  legal  defense  to  both  of  plaintiffs  caoses 
of  action  set  out  in  the  oomplaint  on  file  in  the  aforesaid 
action. 

To  this  npplicatioQ  the  defendant  in  error,  Jane  Taussig, 
filed  her  answer,  denying  the  allegations  of  fraud  and  conspiiv 
acy  and  all  knowledge  of  any  of  the  acts  and  things  alleged 
to  have  been  done  by  Benjumm  F.  Zalinger,  Lucy  M.  Zalin- 
ger,  Eugene  M.  Tnusaig  and  John  G.  Canfield,  save  the  mak> 
ing  of  the  notes  set  out  in  her  complaint;  averred,  apon 
information  and  belief,  that  the  application  of  said  petitioners 
was  not  made  in  good  faith ;  and  further  averred  that  the 
attorneys  retained  as  counsel  for  the  defendant  company 
would  set  up  in  the  action  any  defense  that  ought  to  be  set 
up  gainst  her  claim,  at  the  request  of  any  stockholder  of 
said  company.  The  application  was  denied  and  upon  the 
answer  filed  by  the  company,  admitting  tbe  execution  of  the 
notes  and  that  the  amount  thereof  remained  unpaid,  judg- 
ment was  enteied  according  to  the  prayer  of  plaintiffs  com- 
plaint for  the  sum  of  $4,&13.&0.  To  revei-se  this  action 
petitioners  bring  the  case  here  on  error. 

Mr.  Raxph  Talbot  and  Mr.  J.  W.  Taylob,  for  plaintiff 
in  error. 

Messrs.  Morrison  &  Kohn,  for  defendants  in  error. 

Mb.  Justice  Goddard  delivered  the  opinion  of  the  court. 

The  sole  question  presented  for  our  consideration  is  whether 
the  facts  set  forth  in  the  petition  for  intervention  are  suffi* 
cient  to  entitle  petitionei's  to  intervene  in  the  pending  action 
for  the  purpose  of  interposing  a  defense,  in  behalf  of  the 
company,  to  the  notes  sued  on.  In  determining  this  ques- 
tion tbe  averments  of  tbe  petition,  so  far  as  the  same  are  well 
pleaded  and  undenied,  must  be  taken  as  true.  Menry  v. 
TraveUri  Ins.  Co.,  16  Colo.,  179. 
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The  conditions  essential  to  enable  a  stockholder  to  institute 
or  defend  an  action,  when  the  corporate  entity  upon  which 
that  duty  devolve^  refuses  to  act,  are  well  settled  in  this 
country  by  the  leading  ofise  of  Hawet  v.  Oakland,  104  U.  S. 
450,  and  in  this  state  in  the  case  of  Miller  v.  Murray.,  17  Colo. 
408.  These  conditions,  as  concisely  stated  in  Hawe»  v.  Oah^ 
land  are,  firat,  some  action  or  threatened  action  of  the  man- 
aging board  of  directors  of  the  corpoiation  whioh  is  beyond 
the  authority  coiifened  by  their  chai-ter  or  other  source  of  or- 
ganization ;  or,  tecond,  such  a  fraudulent  transaction,  com- 
pleted or  contemplated  by  the  acting  managers,  either  among 
themselves  or  with  some  other  sbareliolders,  an  will  result  in 
serious  injury  to  the  corporation  or  the  otlier  shareholders ; 
or,  third,  that  the  dtrectoi's,  or  a  majority  of  them,  are  acting 
for  their  own  interests,  in  a  manner  destructive  of  the  cor- 
poration itself  or  of  the  riglits  of  the  other  shareholders  ;  or, 
fourth,  that  tlie  majoiity  of  shareholders  are  oppressively  and 
illegally  pursuing  a  course,  in  the  name  of  the  corporation,  iu 
violation  of  the  rights  of  the  other  sliareholilers,  which  can 
only  be  restrained  by  the  aid  of  a  court  of  equity ;  J^h,  a 
stockholder  must  m^ike  an  earnest  effort  with  the  managing 
body  of  the  corporation  to  induce  retaedial  action  on  their 
pHrt,  and  he  must  show  a  case,  if  this  is  not  done,  why  it 
conld  not  be  done,  or  it  was  not  reasonably  required. 

From  this  application  it  appears  tliat  a  fi-audu!ent  transac- 
tion was  not  only  threatened,  but  about  to  be  consummated, 
that  would  result  in  seiioue  injury  to  theoorporation  and  also 
to  the  interests  of  the  other  shai-eholders. 

That  the  miuiaging  i^ents  of  the  corporation,  in  collusion 
with  the  plaintiff  in  that  action,  had  ci«ated  a  fictitious  in- 
debtedness agiiinst  the  company,  aggregating  upwards  of 
$4,000 ;  and  in  an  action  thereon,  instituted  at  their  insti- 
gation, a  judgment  whs  about  to  be  taken  by  confession  that 
would  wipe  out  the  entire  assets  of  the  company. 

Upon  this  conceded  state  of  facts  it  would  seem  eminently 
just  to  allow  stockholder  to  interpose  to  protect  their  rights 
when  it  i-easonably  appears  that  any  effort  on  their  part  to 
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induce  action  on  the  part  of  the  mani^ng  body  would  prove 
unavailing.  It  is  insisted  that  the  petition  is  fatally  defec^ 
ive  in  fiiiling  to  state  the  number  of  directors  of  the  printing 
company,  and  thus,  by  direct  averment  showing  that  there 
was  not  a  majority  of  the  board  outside  of  those  charged  with 
active  participation  in  the  fraudulent  conduct  complained  of, 
who  might  be  induced  to  take  corporate  action  to. prevent 
the  consummation  of  the  fraud,  and  protect  the  rights  of  the 
stock  holdei-s. 

While  it  is  true  that  it  is  not  expressly  alleged  that  the 
parties  charged  with  the  unlawful  conduct  complained  of 
constitute  a  majority  of  the  board  of  diractors,  yet  we  think 
the  averments  in  this  respect,  while  general,  are  fairly  suscep- 
tible of  the  construction  that  they  did  constitute  the  entire 
board  of  directors.  The  designation  of  the  officers  of  the 
company  is  as  follows: 

"  That  B.  F.  Zalinger  is  president  of  the  board  of  direc- 
tors thereof,  that  John  Q.  Canfield  is  secretary,  and  Eugene 
M.  Taussig  is  treasurer  thereof ;  that  B.  F.  Zalinger,  Lacy 
M.  Zalinger  and  one  Eugene  M.  Taussig,  were  *  *  *  direo- 
tore  thereof," 

If  it  may  be  plausibly  contended,  under  a  strict  rule  of 
construction,  that  the  averment  that  the  parties  named  *'  were 
directoi-s "  falls  sbort  of  avening  that  tliey  constituted  the 
entire  board  of  directors,  yet  such  a  contention  ought  not  to 
prevail  if  the  phrase  may,  by  i-easouable  intendment,  be  held 
as  expressing  that  meaning,  and  is  sufficient  to  admit  proof 
of  the  fact. 

At  leant  we  think  this  allegation  should  be  held  sufficient 
in  this  i-egard  unless  directly  attacked  in  the  court  below  and 
an  opportunity  ^ven  to  amend.  Aa  was  said  in  Henri/  <*• 
l^avehrii'  Ins.  Co.,  supra :  "  Mere  uncertainty  or  ambiguity 
in  the  averment)  of  the  petition  should  not  be  held  sufficient 
to  defeat  the  right  of  intervention  without  giving  tlie  usual 
opportunity  to  amend."  Intervention  proceedings,  like  otlier 
proceedings  under  the  code,  are  to  be  liberally  construed  with 
the  view  to  assist  parties  in  obtaining  justice.    Code,  sec.  44S. 


Dicized  by  Google 


.1894.]  .Majoks  v.  Tattbsig.  49 

The  answer  ot  the  plaintiff  below,  while  it  denies  knowl- 
.edge  on  her  part  ot  the  aUeged  fraudulent  acts,  etCt  does  uot 
question  the  sufficiency  of  .the  petition  on  this  ground;  and, 
.so  far  as  tlie  record  discloses,  this  objection  is  raised  for  the 
first  time  in  at^ument  in  this  court,  and  no  opportunit}'  whs 
presented  to  amend  the  [letitiou  in  this  i-espect  in  the  coui-t 
below.  For  this  reason  the  defect,  if  it  be  one,  should  be 
deemed  to  have  been  waived  and  the  averment  should  now 
be  held  sufficient  to  adroit  proof  that  the  parties  chm^d  witik 
wrongdoing  constituted  the  board  of  directors,  and  therefoi-e, 
that  an  applicKtion  for  ledi'ess  through  the  board  of  diiectnrs 
would  have  been  unavaili)tg.  And  it  being  alleged  that  thcv 
were  the  holders  and  owners  of  a  majority  of  the  stock,  an 
attempt  to  obtain  redress  through  an  action  of  the  atock- 
holdei-s,  even  had  time  permitted,  would  have  been  equally 
unavailing. 

The  only  other  objection  urged  against  the  sufficiency  of 
the  petition  is  that  it  fails  to  staite  that  the  petitioners  were 
. stockholders  at  the  time  the  fraudulent  notes  were  executed. 
A  BuEGcient  answer  to  this  is  found  in  the  Tact  that  the  fraud 
complained  of  is  not  yet  flonsummated,  and  the  attempted  en- 
forcement of  the  notes  constitutes  the  injury  to  their  rights 
and  presents  the  fii^t  opportunity  for  the  complaining  stock- 
holders to  be  heard.  We  think  that  the  petition  presents  a 
case  in  which  the  complaining  stockholders  should  have  been 
allowed  to  intervene  and  defend  the  action  in  the  name  of 
the  company,  and  the  refusal  to  permit  them  so  to  do  would 
result  in  a  failure  of  justice.  The  court  below  erred  in  deny- 
ing this  right.  The  judgment  is  therefore  reversed,  and 
cause  remanded. 

Meversed. 

Hatt,  C.  J.  (^dmenting').  The  right  to  appear  and  defend- 
against  this  action  being  primarily  in  the  corporation,  we  are 
to  inquire  whether  the  allegations  of  this  petition  are  suf- 
ficient to  justify  a  departure  from  the  usual  course  by  per- 
mitting the  defense  to  be  made  by  ceitain  stockholders. 
Vol.  XX — 4 
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Before  this  can  be  permitted  it  should  affirmatiTely  appear 
that  relief  cannot  be  had  either  through  the  board  of  direc- 
tors or  through  the  stockholders. 

Upon  the  allegations  of  this  petition  and  answer  the  dis- 
trict court  refused  to  allow  the  intervention,  thereby  in  effect 
declaring  that  the  stockholders  had  not  shown  such  a  right 
ns  would  entitle  tbem  to  defend  the  action.  We' are  not  ad- 
vised of  the  particular  reasons  given  by  the  court  below  for 
its  judgment.  This  is  quite  immaterial,  however,  as  the 
question  to  be  determined  in  this  court  is  upon  the  correct- 
ness  of  the  judgment  of  the  court  below  without  reference 
to  the  reasons  inducing  the  conclusions  there  reached.  I  am 
of  the  opinion  that  the  judgment  of  the  court  below  in  this 
case  was  right  and  that  it  ought  to  be  a£Brraed,  for  the  fol- 
lowing reasons: 

The  petition  contains  no  statement  with  regard  to  the 
number  of  directors  composing  the  board.  Under  the  statute 
the  minimum  number  permitted  is  three  and  the  maximum 
thirteen,  but  between  these  limits  the  corporation  may  desig- 
nate any  number,  and  such  number  shall  constitute  the  board 
of  directors,  unless  thereafter  changed  in  some  appropriate 
manner.  The  petition  ought  to  show  speci6cally  and  defi- 
nitely that  a  majority  of  the  board  as  constituted  at  the  time 
of  the  filing  of  the  intervention  were  conniving  at  the  frauds 
complained  of.  This  petition  not  only  fails  to  state  the  num- 
ber of  the  board  of  directoiB,  but  contains  no  allegation  what- 
ever with  reference  to  the  composition  of  the  board  of  directors 
at  the  time  of  the  institution  of  thb  suit  in  the  district  court. 
The  allegation  that  certain  parties,  naming  thi-ee  persons, 
were  directoi-s  for  the  past  year,  does  not  in  my  judgment 
meet  either  of  the  foregoing  requisites. 

To  overrule  the  judgment  of  tlie  court  below  denying  the 
■  right  to  intervene,  under  these  cii-cumstances  would,  I  fear, 
be  setting  a  precedent  that  would  lead  to  mischievous  results 
ia  the  futui-e.  Stockholders  ought  not  to  be  allowed  to  intei*- 
fere  with  the  internal  management  of  corporations  upon 
slight  or  trifling  causes,  and  before  individual  stockholders 
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should  be  accorded  a  standing  in  court  thej  should  he  required 
at  least  to  shov  affirmatively  by  their  pleading  that  other- 
wise there  would  be  a  failure  of  justice. 

Again,  the  petition  in  this  case  is  silent  as  to  the  number 
of  shai-es  of  capital  stock  held  by  the  petitioners ;  the  titne 
when  such  shares  were  acquired  and  whether  acquired  by 
pui-chase  or  by  operation  of  law.  If,  as  a  matter  of  fact, 
these  parties  are  the  owners  of  the  capital  stock  of  the  com- 
pany and  acqaired  such  ownership  after  the  time  of  the 
alleged  fraudulent  conduct  complained  of,  they  are  not  en- 
titled to  set  up  the  defense  outlined  in  their  petition  for  and 
on  behalf  of  the  defendant  company. 

It  has  been  suggested  that  the  petition  could  be  amended. 
A  sufficient  answer  to  this  sug^stion  would  seem  to  be  that 
neither  in  the  court  below  nor  in  this  court  have  the  peti- 
tioners intimated  any*deBire  to  amend  their  petition.  Under 
the  circamstances  the  presumption  is  that  they  have  stated 
the  case  as  favorably  to  themselves  as  it  can  be  stated.  The 
facts  alleged  in  my  judgment  do  not  entitle  the  petitionei's 
to  intervene  and  make  defense  for  and  on  behalf  of  the  com- 
pany, and  the  judgment  of  the  distiict  court  should  there- 
fore be  affirmed. 


Williams  v.  Williahb. 

1.  Hdsbash  Aim  Wifk. 

Hnabands  and  wItm  are  eqnal  undei  the  law,  In  raspect  to  the  oonjugal 
affection  and  soolety  which  eaoh  owm  to  the  other.  The  wife  may 
mAintain  an  action  for  damogea  against  one  who  wrongfully  Indacea 
and  procnree  her  husband  to  abandon  her  or  Bend  her  xwKy. 

2.  I^LTIMATX  FACTB   to   BB   ALLKSSD. 

In  an  action  for  enticing  away  a  husband  or  wife,  it  is  auffloient  to  al- 
lege in  the  complaint  the  ultimate  faotfl,  without  a  statement  of  the 
arts  made  use  of  to  accomplish  the  illegal  purpose. 

8.  Dbclabatioxb  as  Evidkitck. 

In  determining  whetlier  the  declarations  of  a  person  not  a  party  are,  or 
are  not,  competent  evidence  in  a  particular  case,  the  nature  of  the 
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luae,  and  the  special  olrcamBtances  under  which  the  declarations 
were  made,  most  be  tAken  Into  conelderatioa. 

4.  Bbclasations  Accuupantinq  Act. 

WheneTer  It  ia  proper  to  prure  the  doing  ol  an  act  by  a  cert^Un  person, 
the  declorationa  of  such  person,  accompanying  the  act  and  having 
reference  thereto,  tire  admissible  In  evidence  aa  explanatory  of  the 
act  itself.  Thus,  In  an  action  by  a  wife  for  enticing  away  her  hus- 
band, it  Is  proper  to  admit  in  evidence  the  declaratloQB  of  the  hus- 
band, having  reference  to  bis  separation  or  conteraplat«d  separation 
from  hts  wife,  for  the  purpose  of  showing  what  caused  ancb  sep- 
aration, though  his  mere  declaratlona  are  not  admissible  to  show 
what  defendant's  conduct  really  was. 

5.  UN'JUB'nFiABLE  Act  kot  ifECEasAitii.T  Mujciouh. 

In  an  acUou  for  enticing  away  a  husband,  an  InstmcUon  to  the  effect 
that  (f  the  conduct  q/'  the  d^enilant  wot  iinJuatifialiU,  and  actuattj/ 
caused  the  injvry  complained  of,  then  malice  In  late  it  implied  from 
tuch  conduct,  is  not  technically  accurate,  as  au  abstract  proposition. 
Such  rule  Ignores  the  distinction  between  the  Intentional  com- 
mission of  a  wrongful  act  and  the  doing  of  a  wrongful  act  through 
mere  error  of  Judgment,  and  also  the  distinction  between  a  grievous 
wrong  and  a  mere  nominal  trespass. 

6.  H ALICE  iH  Law. 

In  general,  malice  may  be  implied  whenever  there  is  a  deliberate  In- 
tention to  do  a  grlovous  wrong  without  legal  justification  or  excuse. 
The  very  essence  of  malice  Is  a  disposition  or  willingness  to  do  a 
wrongful  act  greatly  Injurious  to  another. 

7.  pABENT  A.SD  Child. 

The  relation  of  parent  and  child  may  excuse  much  partiality  by  one  for 
the  other,  but  such  ralation  does  not  excuse  gross  injustice  delih- 
erately  perpetrated  agi^nst  the  rights  of  others. 

B.   IKSTRUCTIOH   CONTBOLLED   BY  FACTS. 

An  instruction  technically  erroneous  does  not  furnish  ground  for  reversal. 
If  the  jury  are  not  misled,  or  if,  as  a  whole,  the  case  is  fairly  pre- 
sented to  them,  and  especially  if  their  verdict  Is  obviously  correct. 
Id  reviewing  a  chai^,  it  is  to  be  considered  as  a  whole,  in  reference 
to  the  actual  matters  in  controversy.  II,  when  tlius  considered.  It 
is  clear  that  the  Jury  were  not  led  to  a  wrong  conclusion,  the  Judg- 
ment will  not  be  reversed  merely  on  tlie  ground  tliat  the  charge 
contains  some  proposition  not  technically  accurate  in  the  abstract 

S.  ESEKPLAHT  Dauaoes. 

In  the  act  restoring  exemplary  damages,  the  words,  urong  done  In 
the  person  are  not  restricted  to  physical  or  bodily  injuries.  These 
words,  construed  with  the  entire  language  of  the  act,  include  in- 
juries affecting  the  mind  and  sensibilities  of  the  individual. 

10.  Measurb  of  Damaqbh. 

In  au  action  for  enticing  away  a  husband  or  wife,  no  a)»olute  rule  aa 
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to  the  meaanre  of  damages  can  b«  IMd  dowo.  Where  the  right  of 
recoTsry  U  clear  the  court  will  Dot  disturb  a  verdict  on  tbe  ground 
that  it  la  too  much  or  too  little,  unless  it  is  gross];  disproportionate 
to  the  riglits  of  the  parties,  as  shown  by  the  evidence. 

11.  ExEuPLABT  Damages— Plkadiito. 

Under  the  statute  providing  for  exemplary  damages,  the  damages 
clidmed  being  essentially  iiuliquldat«d,  and  there  being  no  definite 
limit  to  the  ezemplarj  damages  allowable,  except  Uiat  they  be 
reaionahle,  the  common  law  practice  may  be  followed  In  declaring 
for  and  awarding  such  damages. 

IS.  IxSTSucnovB. 

It  Is  not  necessarily  erroneous  for  a  trial  court  to  omit  to  charge  npon 
every  point  of  a  case,  or  to  omit  to  give  a  correct  instriiction  of  its 
own  motion  upon  every  point  upon  which  an  incorrect  instruction 
ii  pisyed. 

Appeal  from  the  Dittrict  Court  of  Arapahoe  County. 

Action  by  wife  for  alienating  the  affections  of  her  bus- 
band  and  canwng  him  to  separate  from  and  desert  her ;  the 
defendant  vas  the  husband's  mother.  Verdict  and  judg* 
mentfor  plaintiff  in  the  sum  of  $12,500.   Defendant  appeals. 

The  complaint,  omitting  the  formal  parts,  is  as  follows  : 
"  On  or  about  the  9th  day  of  July,  1888,  in  the  state  of  Ne^7 
York,  Uie  plaintiff  was  lawfully  married  to  one  Edward  L. 
Williams,  who  is  the  son  of  defendant.  That  at  all  times 
since  said  marriage  the  esid  Edward  L.  Williams  and  the 
plaintiff  have  been,  and  now  are,  husband  and  wife.  That 
by  reason  of  said  marriage  the  plaintiff  became  and  was  en- 
titled to  the  support,  company  and  society  of  her  said  bus- 
band.  That  from  and  after  the  time  of  said  marriage,  and 
until  the  interference  on  the  part  of  defendant  hereinafter 
set  forth,  the  said  Edward  L.  Williams  was  deeply  attached 
to  his  said  wife,  the  plaintiff ;  and  the  plaintiff  and  her  said 
husband  lived  happily  together  as  husband  and  wife,  and  but 
for  the  wrongful  and  malicious  acts  of  the  defendant^  here- 
inafter set  forth,  would  have  continued  so  to  live  together. 
That  shortly  after  the  said  maniage  the  said  defendant, 
conceiving  and  harboring  an  intense  dislike  of  the  plaintiff, 
wrongfully  and  maliciously  sought  to  prejudice  the  mind  of 
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said  Edward  L.  Wllliama  against  the  plaintiff,  and  alienate 
his  affections  from  her,  and  has  ever  since  sought  and  en- 
deavoied,  by  subtle  contiivances,  by  coaxing  and  threats  of 
disinheiiting  the  eaid  Edward  L.  Williams,  to  entice  him  to 
separate  himself  from  the  plaintiff,  and  to  leave  and  desert 
her.     Plaintiff  further  alleges  that  on  or  about  the  - 

day  of ,  1889,  the  plaintiff  and  her  said  husband  were 

by  said  defendant  pei^uaded  and  induced  to  leave  their  home, 
in  the  state  of  New  York,  where  tliey  had  resided  up  to  said 
date,  and  where  plaintiff  had  friends  and  acquaintances,  and 
to  come  to  the  city  of  Denver,  in  the  state  of  Colorado,  where 
the  plaintiff  was  an  entire  stranger.  That  a  few  days  prior  to 
their  said  departure  fi-om  New  Yoik  the  defendant,  in  pur- 
suance of  her  said  design  to  alienate  the  affections  of  the 
said  Edward  L.  Williams  fi-om  the  plaintiff,  and  to  entice 
him  to  leave  the  pliuntiff,  and  with  a  view  of  having  the 
plaintiff,  as  well  as  her  said  husband,  more  completely  in  the 
power  of  defendant,  fi'auduleutly  induced  and  procured  him 
to  turn  over  and  transfer  to  her,  the  said  defendant,  alt,  or 
nearly  all,  of  his  property,  consisting  of  stocks,  bonds,  se- 
curities, etc.,  of  the  value  of  about  twenty-five  thousand  dol- 
lars (*25,000).  That  shortly  after  their  arrival  in  Denver  the 
plaintiff  and  her  said  husband  were  joined  hy  the  defendant. 
That  said  defendant,  upon  her  arrival  in  Denver,  continued, 
and  lias  at  all  times  since  continued,  her  endeavora  to  alien* 
ate  the  affections  of  the  said  Edwai'd  L.  Williams  from  the 
plaintiff,  and  to  induce  and  entice  him  to  leave  the  plaintiff. 
Plaintiff  avers  and  alleges  that  said  defendant  has,  by  her  said 
arts  and  oontrivances,  by  threats  made  to  tlie  said  Edwai'd  L. 
Williams,  and  by  misrepresenting  the  plaintiff  to  him,  wrong- 
fnllj'  and  maliciously  alienated  the  affections  of  her  said  hus- 
band from  the  plaintiff,  and  has  wrongfully  and  maliciously 
enticed  him  to  separate  himself  from  her,  wliereby  the  plain- 
tiff has  been  deprived  of  the  society,  comfort  and  support  of 
her  said  husband,  by  reason  of  which  the  plaintiff  has  been 
damaged  in  the  sum  of  fifty  thousand  dollars  (9(50,000). 
Wherefore,  plaintiff  demands  judgment,"  etc. 
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The  answer  admits  the  marriage  of  the  plaintiff,  Kate  Wil< 
Itams,  with  the  defendant's  son,  Edward  L.  Williams,  but 
denies  all  the  charges  of  fraud  and  wi-ongdoing  alleged 
against  defendant. 

The  statute  providing  for  ezemplaiy  damages  in  certain 
cases  is  aa  follows  :  *'  That  in  all  civil  actions  in  which  dam- 
ages shall  be  assessed  by  a  jury  for  a  wrong  done  to  the  person, 
or  to  personal  or  real  property,  and  the  injury  complained  of 
shall  have  heen  attended  by  circumstances  of  fraud,  malice 
or  Insult,  01'  a  wanton  and  reckless  disregard  of  the  injured 
party's  rights  and  feelings,  such  jury  may,  in  addition  to  the 
actual  damages  sustained  by  such  party,  award  him  reasona- 
ble exemplary  damages."     Sesa.  Laws,  1889,  p.  64. 

Messrs.  Mobbison  &  Kohn  and  Mr.  C.  S.  Thouas,  for 
appellant. 

Messrs.  Lipscomb  &  Hodges,  for  appellee. 

Mb.  Jdbticb  Elliott  delivered  the  opinion  of  the  court. 

1.  A  question  is  raised  in  limine  which  goes  to  the  very 
foundation  of  this  action.  The  question  is  whether  a  wife, 
a»  a  matter  qf  lata,  can  have  any  light  of  action  against  one 
who  induces  her  husband  to  abandon  and  forsake  her.  It  is 
conceded  that  the  husband  may  have  a  right  of  action  against 
one  who  entices  away  his  wife ;  but  it  is  urged  that,  by  reason 
of  the  legal  unity  of  huslMnd  and  wife,  no  such  light  of  ae- 
Uon  exists  in  her  favor.  It  is  true  there  are  some  decisions 
to  that  effect,  but  they  are  neither  numerous  nor  convincing. 
The  case  of  Logan  v.  Logan,  77  Ind.  558.  was  rendered  by  a 
divided  court,  two  of  the  five  judges  dissenting.  Subse- 
quentl}',  a  contrary  opinion  was  rendered  by  the  same  court. 
See  ffaj/neg  v.  Nowlin,  129  Ind.  581.  The  case  of  Van  At. 
nam  ».  Ayert,  67  Barb.  544,  was  expressly  overruled  in  the 
ease  of  Bmnett  v.  Bennett,  116  N.  Y.  584.  The  view  urged 
in  behalf  of  defendant,  it  is  said,  logically  results  from  the 
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doctrine  of  coverture  which,  accoiiling  to  the  ancient  com- 
mon  law,  precluded  the  wife  from  bringing  and  maintaining 
suits  in  her  own  name.  That  doctrine  often  resulted  in  the 
i-ankest  injustice  to  married  women.  By  sundiy  legislative- 
acto,  dating  fiom  an  early  period,  the  disabilities  of  coveitare 
have  been  gradually  i-emoved  iti  Colorado,  and  these  acts 
have  been  so  liberally  construed  by  the  courts  that  contro- 
versies respecting  the  status  of  married  women  have  practi- 
cally disappeared  from  our  juvispnidence.  Rev.  Stats.  1868, 
p.  455 ;  Gen.  StaU.  1888,  sees.  2267,  2268 ;  2  Mills'  An.  State. 

^  1891,  sees.  8008,  8009 ;  Code,  sec.  6  ;  WdU  v.  Caywood,  S  Colo. 

*  487 ;  Be  Votie  v.  Me  Gerr,  15  Colo.  469 ;  Knight  v.  Lawrence,  19 
Colo.  425.  Mr.  Justice  Blackstone,  who  wrote  one  hundred 
and  fifty  years  ago,  gave  as  a  reason  for  denying  tlie  wife's  right 
of  action  in  cases  of  this  kind  the  following :  "  The  inferior 
hath  1)0  kind  of  property  in  Uie  company,  care,  or  assistance- 
of  the  superior,  as  the  superior  id  held  to  have  in  those  of  the 
inferior,  and  thei-efore  the  inferior  can  suffer  no  loss  or  in- 
jury." 8  Bl.  Comra.  142.  This  language  seeme  strange  in 
the  present  age,  however  familiar  it  may  have  been  during 
the  last  century.  The  following  from  decisions  rendered 
within  the  last  five  years  tihow  the  modern  American  doctrine 
upon  this  subject :  In  Warren  v.  Warren,  89  Mich.  127,  it  is 
said :  *'  The  wife  is  entitled  to  the  society,  protection,  and 
support  of  her  huuband  as  certainly^  under  the  law,  and  by 
moi-rtl  right,  as  he  is  to  her  society  and  services  in  his  house- 
hold." In  Footv.  Card, 58  Conn,  l.itissaid;  "So  farfoith 
tts  the  husband  is  concerned,  from  time  immemoritil  the  kw 
liHS  legai'ded  his  right  to  the  conjugal  affection  and  society 
of  his  wife  as  a  valuable  property,  and  bos  oonipelted  the 
man  who  has  injured  it  to  make  compensation.  Whatever 
inequalities  of  right  as  to  property  may  result  from  the  mai^ 
I'iage  contract,  husband  and  wife  are  equal  in  rights  in  one 
respect,  namely,  each  owes  to  the  other  the  fullest  possible 
measure  of  conjugal  affection  and  society.  The  husband 
owes  to  the  wife  all  that  the  wife  owes  to  him.  Upon  prin- 
ciple, this  right  ia  the  wife  is  equally  valuable  to  her,  as 
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property,  as  is  that  of  the  liasbtuid  to  him.  Her  right  being 
the  same  as  his  in  kind,  degree,  and  value,  thei-e  would  seem 
to  be  no  valid  reason  why  the  law  should  deny  to  her  the 
redress  which  it  affoi'ds  to  him."  A  further  discussion  of 
this  question  is  unnecessary.  We  regard  it  well  established, 
both  upon  reason  and  authority,  that  a  wife  may  maintain 
an  action  for  damages  against  one  who  wi-ongfuUy  induces 
and  procures  her  husband  to  abandon  her  or  send  her  away. 
See,  in  addition  to  the  foregoing,  the  cases  cited  in  Bennett  v. 
Bennett,  tapra ;  also,  Seaver  v.  Adams,  (N.  H.)  19  Atl.  776; 
and  Wettlake  v.  Wettlake,  34  Ohio  St.  621. 

2.  It  is  contended  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  In  an  action  for 
enticing  away  a  wife,  it  has  recently  been  decided  by  this 
court  that  it  ia  sufBcient  "to  allege  in  the  complaint  the 
ultimate  facts,  without  a  statement  of  the  arts  made  use  of 
to  accomplish  the  illegal  purpose."  See  French  v.  Deane,  19 
Colo.  604,  and  the  cnses  there  cited.  The  complaint  in  this 
action  is  sufficient  in  law,  and  the  evidence  was  such  that 
this  court  cannot  propeiiy  disturb  the  verdict  and  judgment, 
nuless  it  be  found  that  error  was  committed  by  the  trial 
court  affecting  the  substantial  rights  of  defendant.  Fioin 
the  evidence  it  appears  that  plaintiff  was  married  to  Edward 
L.  Williams,  son  of  defendant,  Elizabeth  M.  Williams,  in  the 
city  of  New  York,  in  July,  1888.  Plaintiff  was  then  about 
twenty-six  years  old,  her  husband  being  about  a  year  young- 
er than  heiitelf.  They  had  been  acquainted  for  some  yeais 
previous,  but  their  marriage  was  kept  a  secret  from  defend- 
ant and  her  family  until  the  following  year,  July,  1889. 
The  evidence  shows  that  defendant  was  much  displeased 
with  her  son's  maiTit^s  when  she  learned  of  it,  and  that  she 
sought  to  bring  about  a  separaliou  of  the  young  people. 
Faiiiug  in  this,  she  pi-evailed  upon  them  to  go  west.  The 
evidence  further  shows  that,  a  few  days  befoie  they  started 
west,  defendant  procured  a  transfer  to  hei-self  of  her  son's 
propeiiy,  consisting  of  stocks  and  bonds  of  considerable  value. 
Plaintiff  and  her  husband  aiTived  and  located  in  Denver  in 
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August,  1889.  For  two  or  three  montha  thereiifter,  corres- 
pondence wna  kept  up  between  defendant  and  her  son ;  and 
about  November  16,  1889,  defendant  heraelf  arrived  in  Den- 
ver, and  took  boiird  and  lodging  at  the  same  honae  with 
plaintiff  and  her  husband.  The  evidence  ia  undisputed  that 
within  a  fortnight  after  deTeiidant's  anival  she  was  actively 
and  pei^i^tently  endeavoring  to  aecui-e  her  son's  separation 
from  plaintiff,  and  in  this  she  was  succesaful.  Early  in  De- 
cember she.  and  her  eon  went  back  to  New  York  tc^ther, 
leaving  plaintiff  behind,  and  thus  defendant  successfully 
accomplished  the  separation  of  the  husband  and  wife. 

3.  It  ia  claimed  that  the  court  erred  in  admitting  in  evi- 
dence ceitain  declaiationa  made  to  plaintiff  by  her  husband, 
i^inst  defendant's  objections.  The  deckrationa  of  a  pei'son 
not  a  party  to  a  auit  are  not,  except  under  special  or  peculiar 
circumstances,  competent  evidence;  such  is  the  general 
rule.  But  in  determining  whether  such  declarations  are,  or 
are  not,  admissible  in  a  particular  case,  the  nature  of  the 
issue,  and  the  special  circumatances  under  which  the  declar 
rations  were  made,  must  be  taken  into  consideration.  In 
this  case,  while  the  husband  of  plaintiff  was  not  a  party  to 
the  suit,  yet  the  action  directly  involved  not  only  his 
mother's  conduct,  but  his  own  conduct  in  respect  to  his 
wife.  The  precise  issue  was  whether  defendant  had  wrong- 
fully and  maliciously  induced  her  son  to  sepai-ate  himself 
from  and  abandon  plaintiff,  as  his  wife,  thus  depriving  her 
of  the  society,  comfort,  and  support  of  her  husband.  From 
the  character  of  the  issue,  therefore,  it  was  not  only  proper 
to  show  the  declarations  and  acts  of  defendant  in  reapect  to 
her  son's  marriage,  including  her  efforts  to  secure  a  separa- 
tion of  the  young  married  couple,  but  it  was  alao  uecessaiy 
to  show  the  effect  of  the  motlier's  conduct  upon  the  son. 
The  state  of  Edward's  mind  toward  his  wife,  in  consequence 
of  hia  mother's  conduct,  and  the  way  in  which  his  mother's 
conduct  caused  him  to  treat  his  wife,  were  all  involved  in 
the  issue. 

4.  It  is  a  familiar  rule  that,  whenever  it  b  proper  to  prove 
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the  doiog  of  an  act  by  n  certain  person,  the  declarations  of 
such  person,  accompanying  the  act  and  having  reference 
thereto,  are  admissible  in  evidence  as  explanatory  of  the  act 
itself.  Id  thi»  case  it  was  shown  that  defendant  took  an 
active  part  in  her  son's  affnii^  with  reference  to  his  propeiiy, 
his  residence,  and  particularly  with  reference  to  his  relations 
to  his  wife.  It  was  proper,  therefore,  that  his  declai'ations 
concerning  such  conduct  on  his  mother's  part,  and  having 
reference  to  his  separation  or  contemplated  separation  from 
his  wife,  should  be  submitted  to  the  juiy,  for  the  purpose  of 
enabling  them,  in  connection  with  other  evidence,  to  deter- 
mine the  cause  or  motive  wliich  piomoted  his  separation 
from  his  wife.  The  trial  court,  in  admitting  such  declara- 
tions, expi%s»ly  limited  them  to  such  puipose.  1  Phil.  Ev. 
185-187;  1  Greenl.  Ev.,  sees.  108,  128;  Baker  v.  Baker,  16 
Abb.  N.  C.  802;  Rawion  v.  Saigh,  2  Bing.  99-104;  See- 
tioni  V.  Little,  9  N.  H.  271 ;  Tenney  v.  Evant,  14  N.  H.  850. 

The  evidence  unquestionably  shows  a  disposition  and  efFort 
on  the  part  of  defendant  to  cause  a  separation  between  her 
sou  and  plaintiEF,  from  the  time  when  defendant  fiiitt  learned 
of  their  marriage,  in  July,  until  their  final  separation,  about 
the  1st  of  December  of  the  same  year. 

A  son-in-law  of  defeiidan  t,  who  lived  with  her  in  Brooklyn, 
was  called  as  a  witness  for  defendant,  and,  testifying  concern- 
ing his  first  meeting  with  plaintiff,  said:  "  I  tried,  of  coui-se, 
to  shield  the  family  all  I  could.  I  knew  this  marriage  was 
very  distasteful  to  them,  but  I  talked  with  her  (the  plain- 
tiff^, and  tried  to  see  if  there  was  some  way  in  which  the 
matter  could  be  settled  amicably  ;  but  she  would  not  listen 
to  reason,  and  put  forward  every  objection  to  eveiy  sugges- 
tion that  I  made."  Defendant  testified  to  a  convei'satiou  be- 
tween herself  and  plaintiff  at  their  fii'st  meeting,  in  which 
plaintiff  requested  defendant  to  ask  her  son  if  he  would  not 
go  away  with  plaintiff  and  live  with  her,  a»  the  (^plaintiff') 
thought  they  could  get  along  and  be  happy.  Defendant  re- 
plied :  "  I  told  her  I  would  see.  I  could  not  make  up  my 
miod  then,  and  she  left  and  went  away."    Defendant  testi- 
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fied  that  shortly  afterwards  she  told  plaintiff  that,  ^  the 
(^  plaintiff')  had  a  fathir't  Kouae  the  (^  plaintiff}  thould  go  to 
it.  iiud  that  plaintiff  said  the  did  not  know  what  to  do.  De- 
fendant further  testified :  "  I  had  them  (Edwai-d's  stocks  and 
bonds)  transferred  to  me — every  one  of  thera — myself.  I 
went  to  each  one  of  the  places,  and  had  them  made  over  to 
me."  Defendant  testified  that  she  finally  made  ari-angemeata 
for  her  son  and  plaintiEF  to  go  west,  and  that  they  did  so. 
Defendant  was  asked  :  "  What  condition  oE  things  did  yoa 
iind  when  you  came  here  (to  Denver),  so  far  as  the  relations 
of  your  son  and  daughter  were  concerned  ?  A.  They  seemed 
to  be  getting  along  very  well  together.  I  didn't  see  any- 
thing amiss, — nothing  before  me, — ^until  it  came  up  about 
the  little  trouble  that  she  would  not  allow  him  to  go  out  to 
play  cards ;  and  we  had  some  little  words  about  it,  and  I  told 
her  what  I  thought  of  her,  and  what  ebe  bad  promised  to  do 
when  she  left  Cresson  (a  place  in  the  east,)  and  had  not  done, 
and  that  sort  of  thing,  and  she  got  very  angry  about  it." 
Again,  defendant  testified :  "  Well,  for  a  few  days  we  done 
very  well,  and  went  out  riding  together,  and  got  a  hoi-se  and 
buggy,  and  she  drove  me  around  Denver.  We  went  to 
chui'ch  together,  and  everything  was  veiy  pleasant  until  this 
came  up  about  my  son's  wanting  to  go  to  Keeney's  and  play 
cards,  and  she  objected.  I  said  (to  Edward),  '  if  you  say 
you  want  to  go,  I  should  go,'  and  he  did  go.  I  said  to  her 
(plaintiff)  that  slie  made  a  pretty  fool  of  herself,  going  to 
Mr.  Keeney's  ofGce,  demanding  the  key  of  iny  son's  desk  to 
get  letters  out,  and  she  says, '  I  will  do  it  again.'  I  says, '  No, 
you  won't,  for  you  will  not  get  a  chance  to  do  it  again.' 
That  was  the  answer  I  made  her.  Q.  What  happened  after 
that?  A.  Well,  I  told  her,  from  the  letters  I  had  been  get- 
ting, I  thought  they  l>etter  separate ;  that  I  didn't  see  how 
they  could  live  together,  and  live  pleasantly ;  that  they  bet- 
ter be  apai't.  I  am  sure  it  would  be  a  great  deal  better  for 
her,  and  for  him  and  for  me,  that  they  should  have  a  separa- 
tion. And  she  said  no,  she  would  not  have  it.  I  told  her 
that  he  did  not  wish  to  live  with  her,  and  there  was  no  law 
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in  the  land  that  could  compel  a  man  to  live  with  a  woman, 
if  he  didn't  wish  to,  as  luag  as  he  has  paid  her  boai-d.  And 
he  never  refused  to  pay  her  board ;  alwa3'8  has  been  willing. 
And  she  said  1  brought  her  oat  here  to  Ibave  her,  and  I  said 
we  hadn't  done  atiy  such  a  thing ;  I  would  not  do  that  to 
anybody;  that  I  should  pay  her  way  back  to  New  York,  or 
take  her  to  her  father's, — either  one.  And  she  said  she 
would  not  go  to  her  father's.  I  said,  '  We  will  pay  your 
way  back  to  Brooklyn.'  And  I  then  offered  her  a  hundred 
dollars  if  she  would  give  him  a  separation,  and  she  said  no, 
she  would  not.  And  the  reason  I  offered  that  was  thinking 
she  would  accept  some  sum.  If  she  had  said  two  or  three 
thousand  dollars,  I  would  have  given  it  to  her,  and  been 
done  with  her  right  away,  but  she  diduH  say  she  would  ac- 
cept anything.  Q.  You  offered  money  to  get  an  offer  from 
her  ?  A.  Yes,  that  was  the  idea.  She  would  not  accept  it. 
I  told  her,  all  right,  she  miglit  get  her  lawyer,  and  I  would 
get  mine,  and  we  would  draw  up  papers  for  a  sepaiation. 
She  got  very  angry  about  it.  She  has  a  very  high  temper. 
So,  tJie  next  day, — I  think  it  was  the  next  day  after  this 
convei-sation  that  I  went  down  to  Mr.  Keeney's  ofSce, — I 
told  her  to  get  a  lawyer;  she  had  friends  to  advise  her  where 
to  go.  Aud  she  said  she  had  no  fiieuds.  I  told  her  to  go 
to  her  boarding  house,  and  they  could  give  her  advice  what 
to  do.  And  she  started  out  for  a  lawyer,  and  we  got  our 
lawyer ;  and  there  was  a  separation  talked  of,  and  I  said  I 
would  allow  her  three  dollai«  a  week  after  her  separation. 
•  •  *  I  offered  her  flOO,  thiuking  she  would  accept  some 
certain  sum.  If  she  had  said,  I  will  take  a  thousand,  or 
two  thousand,  or  three,  I  would  have  given  it  to  her. 
Q.  Then  that  offer  of  $100  was  merely  a  bait,  wasn't  it  ? 
A.  Yes,  and  she  didn't  accept  it.  Then  I  said, '  I  think  you 
better  have  a  separation.'  *  •  •  Q.  Didn't  you  say  to  her 
that  she  was  hanging  around  after  him  was  the  reason  he 
married  her?  A.  I  said  I  heard  she  had.  Q.  She  then 
cried?  A.  Of  courae;  she  can  do  tliat  any  time,  you  know ; 
throw  up  her  hands  aud  go  off  in  a  faint  at  any  time. 
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Q.  You  didn't  thiuk  tliat  was  enough  to  make  her  cry? 
A.  No,  sir.  Q.  The  proposition  of  a  hundred  dollars  in  ex- 
change for  her  husband?  A.  I  don't  mean  that.  She  could 
Imve  said  what  sum  she  wanted.*' 

The  testimony  of  plnintiEf  was  very  strong  against  de- 
fendant, and  tended  to  place  defendant  in  a  very  unfavor- 
able light,  as  a  disturber  and  destroyer  of  plaintiffs  conjugal 
lights.  Plaintiff  testified  tbat  white  she  and  her  husband 
were  in  ChiCitgo,  on  their  way  to  Denver,  he  came  to  her, 
and  laid  liis  heiid  on  hei'  shoulder,  and  cried,  and  said, "  Kate, 
ma  says  I  must  leave  3'ou  when  we  get  to  Denver."  Plaintiff 
further  testified  that  when  they  got  to  Denver  they  got  along 
very  well  together,  except  uometimes  when  Edward  would 
get  a  letter  from  hw  mother ;  that  Edward  said  to  plaintiff 
hia  mother  advised  her  (plaintift)  to  go  to  California,  or  to 
her  sister's  in  Nevada ;  tliat  again  he  said  his  mother  wished 
him  to  come  home,  as  she  wanted  him  to  live  with  her  (de- 
fendant), and  tliat  "  I  should  go  to  my  sister's  and  remain 
there,  and  not  go  back  to  Kew  York."  Plaintiff  also  testi- 
fied that  Edward  came  home  one  night,  and  cried  all  night, 
and  never  slept,  and  kept  plaintiff  awake  also,  and  said  his 
mother  wished  plaintiff  to  go  awaj-, — that  was  about  two 
weeks  before  his  mother  arrived, — and  Edward  said  that  "  I 
ahould  go  to  my  sister's,  and  he  return  home."  Plaintiff 
also  testified  that,  the  night  before  his  mother  came,  her  hus- 
band laid  hia  head  on  her  shoulder,  and  ciied,  and  said,  "  Oh, 
Kate !  mother  is  coming  out  to  take  me  away."  Plaintiff 
also  testified  to  the  following  conversation  between  herself, 
her  husband,  and  defendant,  as  occuriing  in  Denver  a  shoit 
time  after  the  mother's  arrival :  Plaintiff  said  to  her  husband, 
" '  Eddie,  Mrs.  Thompson  is  to  come  to  play  cards  t»-night.' 
He  says,  'I  am  going  out  to-night.'  I  says,  'Can't  you  put 
it  over  until  to-morrow  night  ? '  Mi-s.  Williams  heard  me 
speaking  to  bim,  and  called  him,  and  says,  '  Eddie,  what  ia 
she  saying  to  you  ? '  and  he  told  her,  and  she  says :  '  If  you 
want  to  go  out,  you  go.  If  you  want  to  go  to  the  theater, 
or  play  cards  with  the  Keeneys,  you  go  and  do  so.     She  has 
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no  riglit  to'interfere  with  your  onteide  pleasares.' "  Plain- 
tiff further  testified  that  some  dayy  after  defendant's  arrival, 
she  called  plaintiff  to  her  rooni,  and  said,  "'Now,  Kate,  I 
have  consulted  a  lawj'er  on  what  we  were  speaking  of  last 
week;  and  I  will  give  you  a  hundred  dollars  if  you  get  Ed- 
die a  divorce,  or  allow  him  to  get  one.'  And  1  would  not 
agree  to  that,  and  I  says,  '  We  are  living  happy,  and  I  don't 
see  why  we  should  separate.'  She  says,  '  If  you  don't  do 
that,  I  will  give  you  tlnee  dollais  to  live  on,  for  a  separation, 
and  you  must  take  that  and  live  in  Denver ;  otherwise,  I  will 
leave  you  here  in  Denver,  without  friends  or  money.  But 
you  must  not  come  back  to  New  York.  You  can  go  either 
to  yonr  sister,  or  remain  here,  hut  I  don't  want  to  lay  eyes 
on  you  again.'  Then  I  said  my  husband  hadn't  spoken  to 
me  about  this,  and  I  should  see  him.  She  says :  '  Yon  can't 
see  him.  He  may  be  on  the  train  now,  going  to  the  end  of 
the  world,  where  you  will  never  lay  eyes  on  him.'  And  I 
cried,  and  I  says,  'I  will  see  him.'  And  I  started  down, 
and  she  got  there  ahead  of  me,  and  called  him  out.  I  says, 
'  I  want  to  see  you  in  private.'  She  says,  '  No,  you  can't. 
Tell  him  in  my  presence.  I  have  conti-ol  of  this  matter.' 
And  Eddie  says,  *  Yes,  let  her  speak  to  me.'  And  she  says, 
*  No,  she  cannot.'  Also  she  says  that  '  I  came  out  here  for 
that  purpose,  and  I  am  not  going  back  and  leave  you  to- 
gether.' And  I  asked  to  go  to  New  York,  where  I  had 
friends,  and  I  would  have  the  matter  settled  there.  She 
says,  'No,  I  came  out  here,  and  whatever  business  I  have  to 
transact,  I  will  do  it  right  here.'  "  Plaintiff  further  testified 
that  defendant  took  her  to  the  ofBce  of  her  lawyers ;  that 
defendant's  lawyers  would  have  nothing  to  do  with  the  case 
unless  plaintiff  was  first  represented;  that  defendant  said, 
" '  Let  her  go  and  get  a  lawyer,'  and  I  said  I  didn't  feel  like 
it,  and  didn't  know  where  to  go  and  get  one ;  and  then  I 
asked  my  husband  to  go  with  me,  and  she  says :  '  He  can't 
go.  Go  alone.'  Then  defendant's  lawyer  said,  '  Yes,  let  her 
husband  go  with  her.'  And  he  did,  and  on  the  way  I  asked 
him,  and  says,  '  Do  you  want  to  sepaiate  from  me  now  ? ' 
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'  He  says :  '  Well,  Kate,  you  know  ma  has  got  all  my  money, 
and  will  not  give  it  to  me  until  I  do.  But  don't  you  woriy, 
and  keep  quiet,  and  when  I  get  It  back  from  her  I  will  co»i« 
and  live  with  you  again.' "  That  was  on  the  way  to  the 
office  of  plaintiff's  lawyers.  Plaintiff  testified  that  about 
.  that  time  defendant  said  to  her  son,  *' '  I  will  leave  you  right 
here  without  a  cent ; '  if  he  would  not  leave  me  he  should 
not  get  one  cent  of  the  money  ;  '  Not  one  red  cent  shall  he 
have  of  it.' "  "  Q.  What  did  your  husband  say  during  that 
time?  A.  Kothing.  He  sat  there,  and  said  not  a  word  at 
the  time."  Plaintiff's  testimony,  as  above  stated,  was  not 
contradicted  as  to  any  important  matter,  except  that  defend- 
ant  testified  that  she  offered  to  pay  plaintiff's  way  back  to 
her  father's,  and  that  plaintiff  said  she  would  not  go  te  her 
father's.  Other  than  this,  the  testimony  of  the  paities  was 
substantially  alike,  varying  only  on  minor  and  immaterial 
points. 

Under  the  issue  to  he  determined,  and  in  connection  with 
the  testimony  introduced,  it  was,  in  our  opinion,  proper  to 
admit  in  evidence  the  declarations  of  Edward,  for  the  pui^ 
pose  of  showing  what  influenced  his  conduct  in  separating 
fi-om  his  wife.  It  is  true  his  mere  declarations  were  not  ad- 
nibsible  to  show  what  his  mother's  conduct  was,  nor  was  it, 
of  itself  alone,  niLiterial  how  bad  his  mother's  conduct  was  . 
towards  plaintiff;  for,  no  matter  how  bad  her  conduct  was, 
she  could  not  properly  be  held  liable  in  this  action  unless  the 
effect  of  her  conduct  was  such  as  to  cause  Edward  to  be- 
come esti-anged  from  and  desert  bis  wife.  From  the  record 
it  clearly  appears  tliat  the  tiial  court  was  careful  to  place  the 
declarations  of  the  husband  upon  this  ground.  Thus  lim- 
ited, it  was  not  error  to  admit  proof  of  his  declarations. 

5.  The  assignments  of  error  on  account  of  instructions 
given,  modified,  and  refused  are  numerous,  but  only  one  in- 
struction is  seriously  complained  of  in  at^ument  upon  this 
appeal.     It  leads  as  follows : 

"The  court  instructs  you  that  the  term  '  malice,'  as  used 
in  these  instructions,  does  not  mean  such  conduct  us  must 
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necessarily  proceed  from  a  spiteful,  malignant,  or  revengeful 
disposition,  but  such  conduct  as  occasioned  injury  to  the 
plaintiff.  If  you  find  from  the  evidence  that  the  conduct  of 
the  defendant  was  unjuatiiiable,  and  actually  caused  the  in- 
jury Trhich  plaintiff  complained  of,  then  malice  in  law  is 
implied  from  such  conduct." 

As  an  abatract  proposition,  this  instruction  is  not  technical- 
ly accurate  in  all  respectij.  By  ita  terms  it  declares  that  the 
conduct  of  defendant,  if  unjustifiable  and  actually  injurious 
to  plaintiff,  is  to  be  held  maiicinus  on  the  part  oE  defendant. 
The  rule  thus  stated  ignores  the  distinction  between  the  in- 
tentional commission  of  a  wrongful  act  and  the  doing  of-  a 
wrongful  act  through  mere  error  of  judgment,  and  also  the 
distinction  between  a  grievous  wrong  and  a  mere  nominal 
trespass. 

6.  The  term  "  malice  "  is  variously  used,  according  to  the 
nature  of  the  litigation  in  which  it  is  sought  to  be  established. 
In  legal  parlance,  malice  may  be  actual  oi'  implied,  and  in 
general  it  may  be  implied  whenever  tliere  is  a  deliberate  in- 
tention to  do  a  grievous  wrong  without  legal  justification  or 
excuse.  In  civil  controversies  the  very  essence  of  malice  is 
a  disposition  or  willingness  to  do  a  wrongful  act  greatly  in- 
jurious to  another.  This  idea  is  not  fully  conveyed  by  the 
instruction  as  given.  2  Bish.  Cr.  Law,  sec.  429.  We  are 
not  prepared  to  say  that  the  foregoing  instruction  furnishes 
ground  for  the  reversal  of  this  judgment.  The  evidence, 
much  of  which  has  been  hei'ctofore  stated,  fully  establishes 
the  fact  that  defendant  was  intentionally  active  and  persistr 
ent  in  her  interference  with  plaintiff's  marital  relations.  She 
treated  her  son  and  his  wife  in  the  most  imperious  and  die- 
tatorial  manner.  The  jury  were  certainly  warranted  in  find- 
ing defendant's  conduct  grossly  unjustifiable.  Her  conduct 
being  unjustifiable,  it  was  manifestly  so  willful  and  deliberate 
that,  as  a  reasonable  person,  she  must  be  held  to  have  known 
that  she  was  thereby  committing  a  grievous  wrong  to  plain* 
tiff  without  justification  or  reasonable  excuse. 

7.  It  is  true  the  relation  of  parent  and  child  may  some- 
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times  be  held  to  excuse  some  partiality  by  one  for  the  other, 
but  Buch  relation  does  not  excuse  gross  injustice  deliberately 
pei-petrated  against  the  rights  of  others.  Besides,  Edward 
was  no  mere  child.  He  was  a  man  of  mature  years  (25) 
when  he  married  plaintiff.  Ho  married  her  after  an  acquaint* 
ance  of  several  years.  That  he  miu-ried  without  hi:j  mother's 
consent  or  knowledge,  and  kept  the  marriage  a  secret  from 
her  for  a  year,  furnished  no  stronger  reason  for  the  mother's 
interference  than  she  would  have  liad  if  be  had  married  the 
same  person  openly.  Neither  did  the  mere  disparity  of  a 
year  between  the  ages  of  Edward  and  his  wife  furnish  any 
ground  for  the  mother  to  act  as  tliough  her  son  had  been 
wrongfully  inveigled  by  undue  influence  into  a  maniage 
with  an  adventuress.  Plaintiff  had  been  a  country  girl — 
the  daughter  of  a  farmer  living  about  a  hundi-ed  miles  from 
the  city.  The  evidence  discloses  no  aggi-avating  cimum- 
stances  to  justify  the  mother  in  attempting  to  procure  a  sep- 
aration between  husband  and  wife,  even  though  the  husband 
was  her  own  son.  The  sepamtioii  of  husbands  and  wives  for 
insufficient  causes  is  a  growing  eviliii  thiscountiy.  It  threats 
ens  destruction  to  the  family  relation,  which  is  the  very  foun- 
dation of  civilized  society,  and  the  onlysui-e  support  of  good 
government.  The  institution  of  marriage  is  believed  by  many 
to  be  of  Divine  origin.  The  truly  good  and  wise,  wliatever 
their  religious  belief,  acknowledge  the  marriage  relation  to 
be  in  accordance  with  natural  biws,  and  essential  to  the  pres- 
ervation and  hiippiness  of  the  human  i-ace.  It  follows  that, 
to  avoid  the  evils  arising  from  the  too  frequent  separation  of 
husbands  and  wives,  the  courts,  as  guardians  of  the  pablio 
welfare,  should  at  all  times  enforce,  as  far  as  our  laws  will 
permit,  the  Scriptural  injunction,  "What,  therefore,  God 
hath  joined  together,  let  not  man  put  asunder." 

8.  If  the  instruction  complained  of  had  advised  the  jury 
that,  to  render  defendant  liable,  her  conduct  must  have  been 
intentionally  or  willfully  unjustihable,  it  would  have  been 
more  accurate  ;  but  as  the  evidence  clearly  showed  that  her 
conduct  was  not  only  unjustifiable,  but  willfully  and  inten- 
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tionally  so,  the  instructioD  does  not  furnish  ground  for  re- 
versal. Mackey  v.  People,  2  Colo.  18  ;  Dyer  v.  McFhee,  6 
Colo.  175.  It  is  said  by  a  standard  author :  "  Instructions 
faulty,  or  technically  en-oneous,  will  not  work  a  reversal  of 
the  judgment,  if  the  jury  were  not  misled,  or  if,  as  a  whole, 
the  case  was  fairly  presented  to  them,  and  especially  if  their 
verdict  is  obviously  correct."  2  Thomp.  Trials,  sec.  2401. 
In  McBride  v.  Thompt<m,  8  Ala.  650,  it  was  held  :  "  A  charge 
to  the  jury  must  be  cousidei-ed  in  reference  to  the  facts  in 
the  cause;  and,  if  thus  applied,  it  is  correct,  the  judgment 
will  'not  be  reversed,  though,  as  a  univeraal  proposition,  it 
may  be  erroneous." 

9.  It  is  assigned  for  error  that  the  coui-t  allowed  the  jury 
to  award  exemplary  damages.  The  cause  of  action  in  this 
case  ai-ose  after  the  taking  effect  of  the  act  restoi-ing  exem- 
plary damages.  Sees.  Laws,  1889,  p.  64.  But  it  is  insisted 
that  the  injury  complained  of  was  not  a  wrong  done  to  the 
person  of  plaintiff.  As  we  have  seen,  any  one  wlio  wrong- 
fully induces  a  husband  to  desert  and  abandon  his  wife  com- 
uiitJ}  an  actionable  injury  against  the  wife.  Such  injuiy  is  a 
wrong  done  to  the  wife  as  an  individual — as  a  person.  The 
statute  does  not  specify  that  the  wrong  shall  be  a  physical  or 
bodily  injury.  On  the  contraiy,  it  allows  exemplaty  damages 
when  "  the  injury  complained  of  shall  be  attended  by  cir- 
cumstances of  fraud,  malice  or  insult,  of  a  wanton  and  reck- 
less disregard  of  the  injured  party's  rights  and  feelings." 
These  words  clearly  import  wrongs  and  injuries  other  than 
mere  bodily  wounds  or  pecuniiiry  losses.  They  include  as 
well  injuries  affecting  the  mind  and  sensibilities  of  the  indi- 
vidual, which  are  often  more  grievous  and  painful  than  mere 
material  injuries.  The  whole  language  of  the  act,  construed 
together,  forbids  that  the  word^  wrong  done  to  the  person 
should  be  restricted  to  physical  or  bodilj^  injuries.  In  Ben- 
nett V.  Bennett,  gupra,  it  is  said :  "  An  injury  to  the  per- 
son, within  the  meaning  of  the  law,  includes  certain  acts  • 
which  do  not  involve  physical  contact  with  the  pei-son  in- 
jured. •  •  •  The  Code  of  Civil  Procedure,  in  defining  'per- 
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soQal  injury,'  inclades  under  that  head  libel,  slander,  '  or 
other  actionable  injury  to  the  person.' " 

The  court  did  not  eiT  in  charging  the  juiy  that  if  they  should 
find  from  the  evidence  that  the  conduct  of  defendant  ^vas  at- 
tended by  circumstances  of  malice  or  insult,  or  showed  a  wan< 
ton  and  reckless  disregard  of  plaintiffs  rights  and  feelings, 
then  they  might,  in  addition  to  the  actual  damages  sustained 
by  her,  also  award  her  reasonable  exemplary  damages.  The 
charge,  as  a  whole,  fairly  presented  the  issue  and  the  law  ap- 
plicable to  the  matters  in  controversy,  as  disclosed  by  the  evi- 
dence. Considering  the  nature  of  the  evidence,  the  jury 
could  not  have  been  misled  by  the  instructions  as  given. 

10.  The  damages  wei'e  not  excessive.  Indeed,  in  one  view, 
they  were  scarcely  more  than  compensatory.  Plaintiff  tes- 
tified that  her  husband  transferred  stocks  and  bonds  to  his 
mother,  before  leaving  for  the  west,  of  the  value  of  about 
$25,000.  Defendant  would  not  testify  positively  that  these 
bonds  were  not  of  the  value  of  $19,000  or  *20,000,  but  said  she 
did  not  think  they  were  of  that  value ;  that  her  son  owed 
her  88,000  or  tlO,000  ;  and  that  the  residue  of  the  property 
was  transferred  to  her  for  "  safe-keeping."  These  figui-es 
were  not  controlling  as  a  basis  for  the  verdict,  though  they 
were  proper  to  be  taken  into  consideration.  In  cases  of  this 
kind  no  absolute  rule  as  to  the  measure  of  damages  can  be 
laid  down,  and  where  the  i-ight  of  recovery  is  clear  the  court 
will  not  disturb  a  verdict  on  the  ground  that  it  is  too  much 
or  too  little,  unless  it  is  gi-ossly  disproportionate  to  the  lights 
of  the  parties,  as  shown  by  the  evidence.  Wood's  Mayne, 
Dam.,  sees.  795-798. 

The  remaining  assignments  of  error  require  no  discussion. 
The  verdict  cannot  properly  be  disturbed  by  an  appellate 
court,  and  the  judgment  of  the  district  court  is  accordingly 
affirmed. 

■    Affirmed. 

ON  PETmOK  FOR  BEHEARINO. 

1.  It  is  urged  for  the  first  time  upon  this  application  for  a 
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rehearing  that  exemplary  damages  are  Dot  recoverable  in  this 
action,  because  not  specially  declared  for.  The  argument  ia 
that  in  this  state,  since  the  decision  of  MurpKy  t>.  Hobbt,  7 
Colo.  541,  exemplary  damages  are  not  allowable  except  upon 
statutory  authority,  and  that  statutory  damages  must  always 
be  specially  declared  for.  Where  a  statute  expressly  pro- 
vides for  the  recovery  of  damages  equal  to  twice  or  three 
times  the  actual  damages,  as  in  case  of  waste,  or  wrongful 
levy  upon  exempt  property,  the  better  practice  ia  to  declare 
specially  upon  the  statate  for  the  statutory  damages.  In 
such  case  the  value  of  the  property  furnishes  a  deSnite 
standard  hy  which  the  damages  may  be  measured.  But 
where  the  damages  claimed  are  essentially  unliquidated,  as  in 
case  of  injury  to  the  character,  rights,  or  feelings  of  another, 
and  the  statute  does  not  specify  any  definite  limit  to  the 
exemplary  damages  allowable,  except  that  they  be  reaionahle, 
the  common  law  practice  may  be  followed  in  declaring  for 
and  awarding  such  damages.  Thus  tested  the  complaint 
states  facts  suCBcient  in  substance  to  support  a  verdict  for 
exemplary  damages.  Moreover,  while  the  complaint  does 
not  contain  the  precise  statutoiy  words  upon  which  exem- 
plary damages  are  allowable,  it  does  contain  words  of  like  im- 
port. Bace  V.  OUridge,  90  111.  250  i  Reed  v.  Northjield,  13 
Pick.  94 ;  JDay  v.  Woodwortk,  18  How.  369 ;  Wymond  v.  Ama- 
burtf,  2  Colo.  213 ;  Hallack  v.  StocMcUe,  14  Colo.  198. 

2.  It  is  further  urged  that  the  trial  court  refused  to  give 
to  the  jury  the  following  instruction :  "  The  court  instructs 
the  jury  that  the  plaintiff  mast  prove  her  entire  case  by  legal 
evidence,  and  that  the  admissions  of  her  husband,  made  to  her 
and  testified  to  by  her,  they  will  entirely  disregard  in  consid- 
ering their  verdict."  This  request  to  chaige  was  contraiy 
to  the  law  applicable  to  the  issues  and  the  evidence,  as  ruled 
at  the  trial.  See  former  opinion.  If  defendant  desired  a 
written  instruction  in  accordance  with  the  oral  ruling  of  the 
trial  court,  specifying  the  purpose  for  which  the  husband's 
declarations  to  his  wife  were  competent  as  evidence,  such  in- 
itniction  should  have  been  requested  at  the  proper  time.    We 
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cannot  accede  to  the  view  that  it  is  iiecaBsarily  erroneous  for 
a  trial  court  to  omit  to  charge  upon  every  point  of  a  case,  or 
to  omit  to  give  a  correct  instruction  of  its  own  motion  upon 
every  point  upon  which  an  incorrect  instmotion  is  prayed. 
Few  trial  recoi'ds  could  stand  such  a  test.  It  is  true  the  code 
provides  that  "  the  court  shall  give  such  instructions  upon 
the  law  to  the  jur}'  as  may  be  necessary ;"  but  it  is  evident 
that  this  was  not  intended  to  supei-sede  the  diligence  of  par- 
ties or  their  counsel,  since  the  same  section  also  provides  the 
manner  in  which  parties  shall  prepare  such  special  instruc- 
tions as  they  may  desire  to  have  ^ven.  Code,  sec.  187.  In 
the  present  case  it  is  evident  the  jury  underatood  the  purpose 
for  which  the  declarations  of  the  husband  were  admitted,  and 
that  no  special  instruction  upon  that  point  was  really  neces- 
Kary. 

8.  It  is  earnestly  insisted  that  this  is  not  a  case  where  a 
verdict  should  be  uf^eld  upon  the  evidence  notwithstanding 
an  erroneous  instruction  ;  and  in  this  case  it  is  again  urged 
that  it  was  inconsistentfor  the  wife  to  commence  suit  against 
the  mother-in-law,  charging  her  with  causing  the  husband's 
abandonment  and  desertion,  and  at  the  same  time  to  com- 
mence a  suit  against  the  hoshand,  charging  him  with  cruelty. 
This  ai^ument  has  but  little  force.  The  evidence  shows  the 
mother  to  have  been  grossly  in  fault  for  causing  her  son  to 
abandon  and  forsake  his  wife,  but  this  misconduct  did  not 
necessarily  excuse  the  son  for  yielding  to  his  mother's  dicta- 
tion. The  divorce  case  was  reviewed  by  the  court  of  appeals. 
See  Williamt  v.  Williams,  1  Colo.  App.  284,  where  Mr.  Jus- 
tice Bissell,  speaking  of  the  identical  transactions  involved 
in  this  case,  uses  the  following  language :  "  It  would  be  an 
idle  thing  to  detail  what  took  place  after  his  mother,  Mrs. 
Williams,  arrived  in  Denver.  It  was  a  cruel,  bitter,  unholy 
persecution.  A  weak,  vacillating,  purposeless  son  was  con- 
trolled by  a  dominating  woman,  to  the  end  that  the  tie  which 
bound  him  might  be  severed."  These  remarks  of  the  learned 
judge  were  not  called  to  our  attention  until  our  former  opin- 
ion was  announced,  but  they  fully  confirm  die  view  we  then 
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expressed.  Upon  further  consideration  of  the  evidence  and 
circumstances  of  the  case,  we  feel  constrained  to  say  that  the 
jury  were  bound,  under  the  evidence,  to  find  a  verdict  in  fn- 
vor  of  plaintiff.  Moreover,  the  evidence,  without  substan- 
tial conflict,  shows  defendant's  conduct  to  have  been,  not 
only  grossly  unjustifiable,  but  willfully  and  intentionally  so. 
It  certainly  shows  on  the  pait  of  defendant  a  wanton  and  reck' 
hit  disregard  of  plaintiff^s  rights  and  feelings,  and  thus  fully 
establishes  the  foundation  for  exemplary  damages  under  the 
statute.  See  French  v.  Deane,  19  Colo.  504.  The  vei-dict  is 
obviously  coiTect;  and  though  the  instruction  complained  of 
is  erroneous,  as  an  abstract  proposition  of  law,  it  should  not, 
as  was  said  in  our  former  opinion,  work  a  reversal  of  the 
judgment. 

The  remaining  matters  ui^d  in  favor  of  a  rehearing  in- 
quire no  discussion.    The  petition  must  bedenied. 

Rehearing  Denied. 


COLOBADO   SpBINGS   LiVE  StOCK   COMPANIT  V.   GODDIKG. 
1,  StaTOTORT  CONSTEUCnON. 

A  statute  must  be  coostraed  aa  a  whole.  U  a  seotioa  standing  a1oa» 
will  admit  of  two  conHtrucUous,  by  one  of  which  the  entire  act  may 
be  harmonized,  while  the  other  would  create  discord  between  the 
different  provisions,  the  former  should  be  adopted. 

S.  Jdbisdiction. 

This  court  has  jnriedicUon  to  entertain  an  appeal  from  the  court  of 
appeals  where  the  judgment  of  the  ti'lai  court  exceeds  tweDtf-five 
hundred  dollars,  irrespective  of  whether  the  Judgment  of  the  court 
of  appeals  was  one  ol  afflrroanoe  or  reversal.  The  same  fs  true  as 
to  wribi  of  error. 

S.  Appellate  Fbactice. 

An  appeal  from  the  court  of  appeals  which  was  not  prayed  for  within 
flvedaTsaftet  the  timeof  rendering  the  judgment,  Is  not  perfected 
as  required  by  law  and  will  be  dismissed. 

4.  Saiie. 

AltboDgh  an  appeal  may  be  dismissed  for  want  of  jurisdiction,  yet,  if 
the  court  would  hare  had  jurisdiction  If  the  case  had  been  brought 
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on  writ  ol  error,  the  matter  will,  under  the  net  of  1893,  be  held  tor 
review  as  p«Qdiiig  on  error. 

Appeal  from  ihe  Court  of  Appeals. 

Opinion  upon  motioa  to  dUnii^is  appeal. 

Mr.  J.  W.  McCnEBEY  and  Mr.  C.  D.  Todd,  for  appellant. 

Mr.  B.  L.  Cabb  and  Mr.  F.  P.  Sbcob,  for  appellee. 

Chikf  Jcsticb  Hatt  delivered  the  opinioa  of  the  court 

This  caee  was  originally  commenced  by  the  Colorado  Springs 
Live  Stock  Company  against  John  E.  Godding  for  breach  of 
contract  and  false  repi'esentatinns  in  its  procureniunt.  A 
trial  in  the  district  court  resulted  in  a  verdict  and  judgment 
for  the  plaintiff  in  the  sum  of  $5,400.  From  this  judgment 
an  appeal  was  taken  to  the  court  of  appeals.  In  the  court 
of  appeals  the  judgment  of  the  district  coui-t  was  reversed, 
and  the  cause  remanded  for  a  new  trial.  See  Oodding  v. 
Colorado  Springs  Live  Stock  Company,  4  Colo.  App.  14. 

From  this  last  judgment  the  present  appeal  was  taken. 
Tlie  appellee  now  moves  to  dismiss  the  appeal  for  want  of 
jurisdiction  in  this  court  to  entertain  the  same. 

Appellee  bases  his  ai-gument  for  dismissal  principally  up- 
on the  following  provision  of  the  statute  with  reference  to 
appeals  and  writd  of  enor  to  this  court,  viz  : 

"  Writs  of  eii'or  from,  or  appeals  to,  the  supreme  court, 
shall  lie  to  review  every  final  judgment  of  the  court  of 
appeals  in  cases  which,  under  tliis  act,  might  have  been  taken 
for  review  to  the  supreme  court  in  the  firat  instance." 
Session  Laws  of  1891,  sec.  15,  p.  121. 

His  argument  is  in  effect  as  follows :  A  judgment  or  decree 
to  be  final  must  termiuate  the  litigation  between  the  parties 
on  the  meiits  of  the  cause,  so  that,  in  case  of  an  afSrmance  in 
this  court,  nothing  will  be  left  for  the  court  below  but  to  ex- 
ecute the  judgment  or  decree. 
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Undoubtedly  tliia  is  the  usual  rule  under  statutes  contaiu- 
ing  somewhat  similar  pi'ovidiotis  to  the  one  above  quoted,  and 
if  this  construction  is  controlling  here  this  court  is  without 
jaiisdiction  to  entertain  the  present  appeal,  inasmuch  as  by 
the  judgment  of  the  court  of  appeals  the  judgment  of  the 
district  court  is  i-evei-sed  Hnd  a  new  trial  onlered.  This 
leaves  the  controversy  between  the  parties  undetermined  on 
its  merits. 

We  are,  however,  of  the  opinion  that  if  the  statutory  pro- 
vision be  considered  with  reference  to  other  portions  of  the  act 
a  different  conclusion  most  be  reached.  Tliis  will  be  more 
apparent  if  we  read  the  statute  in  the  light  of  the  law  exist- 
ing at  the  time  of  its  enactment.  Under  the  prior  law  the 
jurisdiction  of  this  court  to  i«view  generally  upon  appeal  or 
writ  of  error  tlie  judgments  of  inferior  couits  of  recoi'd  was 
unquestioned.  The  limitation  placed  upon  this  jurisdiction 
is  found  in  the  first  section  of  the  act  creating  the  court  of 
appeals,  viz : 

Section  1.  "No  writ  of  error  from,  or  appeal  to,  the  supreme 
court  shall  lie  to  review  the  final  judgment  of  any  inferior 
court,  unless  the  judgment,  or  in  i-eplevin,  the  value  found 
exceeds  two  thousand  five  hundi-ed  dollais,  exclusive  of  costs. 
Provided,  This  limitation  shall  not  apply  where  the  matter 
in  controversy  i-elates  to  a  fmnchise  or  freehold,  nor  where 
the  construction  of  a  provision  of  the  constitution  of  the 
state  or  of  the  United  States  is  necessary  to  the  determina- 
tion of  a  case.  Provided,- further.  That  the  foregoing  limi- 
tation shall  not  apply  to  writs  of  error  to  county  courts." 

The  statute  then  proceeds  to  confer  juiisdiction  upon  the 
court  of  appeals  as  follows: 

Sec.  4.  "  The  said  court  shall  have  jurisdiction — 

"  Firtt.  To  review  the  final  judgments  of  inferior  courts 
of  recoi'd  in  all  civil  cases  and  iu  tdl  criminal  cases  not  cap- 
ital. 

"  Second.  It  shall  have  final  jurisdiction,  subject  to  the 
limitations  stated  in  subdivision  S  of  this  section,  where  the 
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judgment,  or  in  reple\-in  the  value  found  ia  two  thousand 
five  hundred  dollars,  or  less,  excluuive  of  cotits. 

"  l^ird.  It  shall  have  jumdiction,  not  final,  in  cases  where 
the  oontroTeny  involves  a  fi-unchise  or  freehold,  or  where 
the  construction  of  a  provision  of  the  constitution  of  the 
state,  or  of  the  United  States,  is  necessary  to  the  decision  of 
the  case,  also,  in  criminal  cases,  or  upon  writs  of  error  to  the 
judgments  of  county  courts."  •  •  •  Session  Laws  of  1891, 
p.  118. 

The  statute  in  so  far  as  it  is  applicable  to  the  present  con- 
troversy makes  the  judgment  of  the  trial  court  the  teat  of 
jurisdiction.  Under  the  sections  quoted,  which  are  the  very 
gist  of  the  act,  the  court  of  appeals  is  given  jurisdiction  not 
final,  i.  e.  intermediate  jurisdiction,  of  this  case,  and  the  lan- 
guage of  section  15  of  the  act  mast  be  construed  with  refer- 
ence thereto.  In  other  words,  the  statute  must  be  con- 
strued as  a  whole.  If  the  latter  section  standing  alone  will 
admit  equallj'  of  two  constructions,  hy  one  of  which  the  en- 
tire  act  may  be  harmonized  and  the  intent  carried  oat,  while 
the  other  will  create  a  discord  between  the  different  provi- 
■  eions,  the  former  should  be  adopted. 

It  will  be  noticed  that  in  cases  like  the  present,  where  the 
judgment  brought  into  the  court  of  appeals  for  review  is  in 
excess  of  S2,500,  the  jurisdiction  of  that  couit  is  expressly 
designated  as  not  final,  but  where  the  judgment  is  for  a  less 
sum  the  jurisdiction  conferred  is  final,  in  other  than  the  in- 
stances specially  excepted.  In  other  words,  where  it  is  in- 
tended to  confer  final  jurisdiction  upon  the  court  of  appeals, 
the  language  employed  is  explicit  and  leaves  nothing  to  in- 
ference, and  we  conclude  from  this  that  it  was  not  the  inten- 
tion to  intei'fei'e  with  the  jurisdiction  of  this  court  except  ia 
the  cases  specified,  unless  such  intention  is  apparent  from 
something  else  in  the  act. 

The  act  does  not  contain  any  direct  words  of  negation  upon 
the  right  of  review  in  the  supreme  court  upon  appeal  or 
writ  of  error  from  the  court  of  appeals  in  oases  where  the 
judgment  of  the  lower  court  is  io  excess  of  $2,500.    The 
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coDtentJon  is  that  the  aiSrniative  declaration  of  the  right "  to 
leview  every  final  judgment  of  the  coui-t  <if  appeals,"  in  cases 
which  might  have  been  taken  to  this  couit  in  the  £rst  in- 
Btance,  ia  equivalent  to  a  denjal  of  the  right  in  all  other  cases. 
We  concede  this,  but  we  cannot  accept  the  construction 
placed  by  counsel  upon  the  phrase  "  every  final  judgment  of 
the  court  of  appeals."  We  think  the  words  "  final  judg- 
ment "  are  used  for  the  purpose  of  distinguishing  between 
the  ultimate  judgment  of  that  court  in  a  given  case  and  a 
judgment  that  is  mei'ely  interlocutory,  and  that  the  right  to 
review  remains  m  this  coui-t  in  all  cases  that  might  have  been 
brought  liere  in  the  first  instance,  irrespective  of  whether 
the  judgment  of  the  court  of  appeals  is  one  of  affirmance  or 
revei-sal. 

This  construction  is  in  accoi'dance  with  the  pi'actiee  that 
has  prevailed  without  question  up  to  the  present  time.  Under 
it  all  provisions  of  the  act  with  reference  to  jurisdiction  may 
be  harmonized.  If  a  contrary  conclusion  should  be  adopted 
the  following  among  other  anomalous  results  would  follow : 
In  cases  involving  a  fi'anchise  or  freehold,  or  the  construction 
of  a  constitutional  provision,  as  well  as  where  the  judgment 
exceeds  $2,500,  if  the  judgment  of  the  lower  court  should  be 
reversed  by  the  court  of  appeals,  leaving  the  merits  of  the 
controversy  undetermined,  the  case  would  have  to  be  re* 
tamed  to  the  nm  priua  court  for  retrial  upon  the  law  of  the 
case  as  laid  down  by  the  intermediate  court,  although  1^  the 
express  terms  of  the  statute  final  jurisdiction  would  be  lodged 
in  this  court. 

What  has  been  said  applies  equally  to  the  jarisdictiou  of 
this  court  upon  writs  of  eiTOr  as  to  appeals,  and  for  this  rea- 
son we  have  deemed  it  necessary  to  decide  this  question  of 
jurisdiction  fully,  although  this  appeal  must  be  dismissed  for 
the  reason  that  it  was  not  prayed  for  iu  apt  time,  as  under 
the  statute  of  1898  the  case  may  be  redocketed  upon  error. 

This  court  is  without  jurisdiction  by  appeal,  for  it  appears 
from  the  recoi-d  before  us  that  the  judgment  of  the  court  of 
appeals  was  entered  on  the  ISth  day  of  November,  1893, 
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\rbile  the  appeal  was  not  pmyed  for  until  fifteen  days  there- 
after, to  wit,  on  the  28th  day  of  November.  Under  the 
etatnte  "Appeals  shall  be  perfected  and  wiit  of  error  made 
a  aupenedeat  in  the  same  manner  and  under  tlie  same  con- 
ditions as  in  cases  brought  from  other  courts."  One  of  the 
conditions  requisite  to  an  appeal  from  other  courts  to  the 
supreme  court  is  that  such  appeal  be  prayed  for  within  five 
days  aftfir  the  time  of  rendering  the  judgment  or  decree. 
Session  Laws  of  1889,  p.  77,  sec.  10.  The  appeal  in  this 
case  not  having  beeu  pmyed  for  within  the  time  designated 
by  the  statute,  it  must  be  dismissed.  The  cause  will,  never- 
theless, be  held  for  review  upon  error  in  accordance  with 
the  recent  statute.     This  provides  that: 

"  Whenever  the  supreme  court  or  court  of  appeals  shall 
dismiss  an  appeal  for  lack  of  jurisdiction  to  entertain  the 
same,  and  it  appearing  that  the  court  would  have  jurisdic- 
tion if  the  action  had  come  up  on  writ  of  error,  the  court 
shall  order  the  clerk,  without  additional  fees,  to  enter  the 
action  as  pending  on  writ  of  error,  and  thereupon  eXi  the 
proceedings  shall  be  such  as  if  the  action  had  on^nally 
beeu  bitmght  to  the  court  on  writ  of  error ;  and  in  such 
case  the  court  may,  upon  proper  showing,  order  a  mperte- 
deaa  bond  to  be  filed  in  place  of  the  appeal  bond."  Sessioa 
Laws  of  1893,  p.  80. 

The  appeal  will  be  dismissed,  but  the  clerk  will  docket 
the  action  as  pending  upon  en-or. 

Appeal  Ditmisud. 
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Roberts  v.  Hawn. 

Statette  of  Frauiib— CoirornoiiAL  Sale. 

Where  a  bill  of  sale  Is  made  under  &n  oral  agreement  tliat  it  shnll  be 
deUvered  only  upoa  the  happening  of  a  certain  event,  the  sale,  be- 
ing cooditional,  Is  not  avoided  by  tbe  fact  that  the  vendor  contin- 
ued in  possession  until  performance  of  the  conditjon. 

Aj^eal/rmn  the  District  Court  of  Eagle  County. 

Replevin  for  a  portable  sawmill,  horses,  harness,  wagons, 
lumber  and  other  personal  property  seized  by  appellant  Rob- 
erts, as  sheiiff,  under  certain  writs  of  attachment  and  execu- 
tion issued  in  favor  of  one  H.  R.  Kamm  against  George  F. 
Wright.  After  the  levy. of  the  wiit  of  replevin  Kamm  se- 
cured the  release  of  the  property  by  giving  a  forthcoming 
bond.  Kamm  afterwards  obtained  judgment  against  Wiight 
and  tbe  propeiij  was  sold  to  satisfy  the  same.  In  the  re- 
plevin suit  judgment  was  entered  in  favor  of  appellee  Hawn 
for  the  value  of  the  property  and  damages.  From  the  latter 
judgment  this  appeal  was  taken  by  Roberts. 

Mr.  M.  J.  Baetley,  for  appellant. 

Messrs.  Montqombkt  &  Jacowat,  for  appellee. 

Chizf  Justice  Hatt  delivered  the  opinion  of  the  court. 

Although  the  evidence  is  not  without  conflict,  we  are  re- 
lieved by  tbe  verdict  of  the  jury  fram  considering  the  weight 
to  be  attached  thereto.  There  is,  however,  an  important 
question  of  law  involved  in  the  controversy,  upon  the  de- 
termination of  which  the  judgment  of  the  court  below  must 
stand  or  fall.  It  arises  in  this  way  :  On  or  prior  to  the  7th 
day  of  November,  1889,  George  F.  Wright  was  the  owner 
in  possession  of  the  sawmill  and  other  property  in  dispute. 
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At  ttiis  time  he  wks  indebted  to  Inborerg  about  the  mill,  and 
to  Kainm  emd  others  for  supplies  furnished.  Among  the 
formei-  creditors  vas  appellee  with  a  claim  of  between  eight 
hundred  and  nine  hundred  dollars.  On  the  date  mentioned 
he  drew  up  and  signed  a  bill  of  Bale  to  appellee  for  the  prop- 
erty here  in  dispute,  the  consideration  named  therein  being 
the  sum  of  one  thousand  dollaiti.  The  instrument  was  in 
the  usual  form  and  without  condition  other  than  a  proviso 
that  one  C.  M.  White,  also  a  ci-editor,  should  have  his  claim, 
not  exceeding  fifty  dollars,  satisfied  out  of  a  part  of  the 
property. 

This  bill  of  sale  was  not  delivered  upon  the  date  of  its 
execution.  No  change  of  possession  of  the  property  was 
then  made  or  attempted,  but  there  was  a  verbal  agreement 
made  at  the  time  to  the  effect  that  Hawn  was  to  continue 
in  the  employ  of  the  vendor  Wright  until  the  latter  should 
become  indebted  to  the  former  in  the  sum  of  one  thousand 
dollais,  upon  the  happening  of  which  event  the  bill  of  sale 
was  to  be  delivered  to  Hawn,  who  was  then  to  become  en- 
titled to  immediate  possession.  About  six  weeks  after  the 
date  of  the  bill  of  sale,  Hawn's  claim  in  the  meantime  hav- 
ing reached  an  amount  equal  to  the  consideration  named  in 
the  written  instrument,  the  bill  of  sale  was  delivered  in  pur- 
suance of  tlie  previous  agreement  and  Hawn  proceeded  to 
take  immediate  possession  of  the  property,  and  at  once  placed 
a  plain  sign  or  notice  upon  the  sawmill.  '  This  notice  reads 
as  follows :  "  A.  Hawn,  Successor  to  George  Wright." 

Although  it  is  claimed  by  appellant  that  Hawn's  possession 
of  the  property  does  not  sufficiently  appear,  this  question 
having  l>een  resolved  against  appellant  by  the  jui-y  upon  con- 
flicting evidence,  we  must  assume  that  the  fact  of  possessioa 
is  thereby  established  in  favor  of  appellee.  The  question  of 
law  presented  is  therefore:  Did  Hawn,  by  taking  possession 
at  the  time  of  the  delivery  of  the  bill  of  sale,  six  weeks  after 
it  was  signed,  but  before  the  levy  hy  the  oRicei's,  constitute  a 
compliance  with  the  statute  of  frauds?  The  statute  reads  as 
follows : 
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"  Every  aale  made  by  a  vendor  of  goods  Hod  chattels  in  his 
possession  or  nnder  his  control,  and  every  asaignment  of  goods 
and  chattels,  unless  the  same  be  accompanied  by  an  iniinediate 
delivery,  and  be  followed  by  an  actual  and  continued  change 
of  possession  of  the  things  sold  or  assigned,  shall  be  presumed 
to  be  fmndulent  and  void,  as  against  the  creditoi's  of  the  ven- 
dor, or  the  creditors  of  the  person  making  such  assignment, 
or  subsequent  purchasers  in  good  faith,  and  this  presumption 
shall  be  conclusive."    Sec.  2027,  Mills'  An.  Stats. 

"The  term  'creditors,'  as  used  in  the  last  section,  shall  be 
construed  to  include  all  persons  who  shall  be  creditors  of  the 
vendor  or  assignor,  at  any  tJme  whilst  such  goods  and  chat- 
tels shall  remain  in  his  possession  or  control."  Sec.  2028, 
Mills'  An.  Stats. 

In  juiisdictions  in  which  the  common  law  prevails  unin- 
fluenced by  statutory  provisions,  the  question  as  to  whether 
an  absolute  sale  of  personal  property  unaccompanied  by  an 
immediate  and  continued  change  of  possession  should  be 
treated  as  a  fraud  in  law  and  void,  or  only  as  evidence  of 
fi-aud  in  fact,  has  given  rise  to  heated  controversies  and  con- 
flicting decisions-  The  statute,  however,  puts  the  question 
at  rest  in  this  state.  Under  it  such  ti-snsactions  are  incapable 
of  explanation.  They  are  fmudulent  per  ge  and  void.  See 
Finding  v.  ffartman,  14  Colo.  596,  and  cases  cited. 

In  this  case  the  bill  of  sale  was  not  delivered  at  the  time 
it  was  signed.  It  was  to  be  delivered  only  upon  the  happen- 
ing of  a  condition.  It  was  of  no  binding  force  or  effect  un- 
til delivered.  It  was  in  substance  and  effect  a  conditional 
bill  of  sale.  The  condition  transpiring,  the  instrument  was 
delivered  in  accordance  with  the  original  oral  contract  and 
tlie  vendor  immediately  took  possession  of  the  property. 

Under  the  acts  of  13th  and  27th  Elizabeth,  the  English 
courts  drew  a  distinction  between  absolute  and  conditional 
deeds  or  bills  of  sale  of  personal  property,  holding  that  the 
retention  of  possession  by  the  vendor  after  the  execution  of 
an  absolute  bill  of  sale  being  inconsistent  with  the  instrument, 
the  sale  must  be  ti-eated  as  fraudulent  and  void  and  not  sus- 
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ceptihle  of  expknHtion,  "  But  if  the  deed  or  conveyance,  be 
conditional,  tliei*e  the  vendor's  continuing  in  posaeseion  does 
not  ftvoid  it,  because  by  the  terms  of  the  conveyiince  the  ven- 
dee  is  not  to  have  the  possession  till  he  lias  performed  the 
condition."    Edtcardt  v.  Harben,  2  Term.  Rep.  587. 

The  reasoning  of  the  case  is  quoted  with  approval  in  the 
case  of  Hamilton  v.  Ruttel,  1  Cmnch  (U.  S.  S.  C.)  810.  See 
aUo,  Finding  v.  Hartman,  tupra.  Neither  the  case  of  Wat- 
ton  V.  Rodgers,  53  Cnl.  401,  nor  that  of  Booth  v.  Chapman^ 
69  ChI.  149,  are  in  conflict  with  the  views  expressed  in 
Edwarda  v,  Harhen,  tupra,  as  the  sale  in  those  cases  whs 
unconditional. 

Our  conclusion  is  that  the  evidence  shows  a  conditional 
agreement,  execntor>-  in  chai-acter,  and  that  the  evidence  with 
refei«nce  to  a  change  of  possession  at  the  time  of  the  delivery 
of  the  bill  of  sale  was  sufficient  to  warrant  the  submission  of 
the  case  to  the  jury.  The  charge  aa  a  whole,  when  considered 
in  connection  with  the  evidence,  is  free  from  substantial  er- 
ror, and  the  judgment  will  be  affirmed. 

Affirmed. 


Board  of  Cousrr  CoMMissroNERS  of  the  CotrNrr  ov 
Ydma  t.  Lovell. 

1.  Appellate  Pba.ctice — Tbahscbipt  of  Recobd. 

In  order  that  a,  cause  may  be  reviewed  on  appenl  upon  Ita  merits,  an 
authenticated  copy  ot  the  record  ol  the  Judgment  or  decree  ap- 
pealed from  must  be  lodged  in  the  office  of  the  clerk  of  the  appel- 
late court 

2.  Same— FiSDiNo  mot  a  JunouBirr. 

The  fladtngs  of  the  court  are  no  more  a  judgment  than  would  be  the 
Terdlct  of  a  jury,  and  the  statement  in  the  bill  of  exceptions  that 
a  judgment  was  rendered  cauaot  supply  the  place  of  the  judgment 
Itself. 

Appeal  from  the  Dittriet  Court  ef  Yuma  County. 
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As  stated  in  the  opinion,  no  aathenUcated  copy  of  the 
record  has  been  lodged  in  the  clerk's  office  of  tbu  court  as  a 
fonndation  for  this  appeal.  That  which  purports  to  be  a 
printed  abstract  of  the  record,  referred  to  in  the  opinion, 
contains  the  following : 

"State  of  Colorado,  i        t    .1.   r\-  .  ■  ..  r.      ^  ^t.       * 
_  -  I  M.    In  the  District  Court  tnereof. 

Yuma  County.  ) 

"  M.  R.  Lovell,  Plaintiff,  vs.  The  Board  of  County  Com- 
missioners of  Yuma  County,  Coloi-ndo,  Defendants. 

"  DemuiTer  to  plaintiffs  evidence : 

"Come  now  the  defendttnts  herein,  by  their  attorney,  Au- 
gust Muntzing,  and  demur  to  plaintifTs  evidence  adduced 
in  this  case  and  say  that  plaintiff  has  not  proved  facts  suf- 
ficient to  recover  judgment  against  these  defendants  herein. 

"Ist.  Because  it  does  not  appear  that  defendants  were  in 
anywise  parties  to  the  action  in  which  said  services  were 
rendered. 

"  2nd.  Because  it  has  not  been  proven  that  said  services 
were  rendered  under  or  with  any  knowledge,  or  by  any  order 
or  request  of  said  defendants. 

"3i-d.  The  law  under  which  said  suits  were  commenced 
imposes  no  liability  upon  the  defendants. 

"4th.  Said  law  is  unconstitutional  and  void. 

"5th.  Said  actions  in  which  said  processes  were  issued 
were  brought  by  the  People  of  the  State  of  Colorado  (if  at 
all)  for  the  benefit  of  the  Mtlitaiy  Poll  Tax  fund,  and  no 
such  fund  has  been  collected. 

"  The  Board  of  County  Commissioners  ov 
Yuma  Couhtt,  Colorado,  by  August 
muktzing,  their  attorney. 

"  Filed  in  the  office  of  the  clerk  of  the  District  Court  of 
Yuma  Countj-,  this  29th  day  of  April,  1891. 

♦•  J.  A.  Williams,  Clerk. 

"Thereupon  and  after  ailment  of  counsel,  the  court 
OTerruled  the  demurrer  to  plaintiff's  evidence.     To  which 
Vol.  XX — fl 
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ruling  the  defeadauts  then  and  there  aiid  at  all  times  prop- 
erly and  duly  excepted. 

"  The  Court  then  rendered  judgment  in  the  following  woi-ds 
and  figures,  via : 

"  State  of  Coloeado,  i       In  the  District  Court  of  Yuma 
Yuma  County.  ]     'County,  Colo.,  April  Term,  1891. 

JUDGMENT, 

"  And  now,  on  the  6th  day  of  May,  1891,  it  being  one  of 
the  regular  days  of  the  April,  1891,  term  of  the  district  court 
of  Yuma  county,  thia  cause  comes  on  for  trial  and  by  agree- 
ment of  counsel  in  the  case  the  cause  ia  submitted  to  the 
Court  for  trial.  The  Court,  after  lieariiig  the  evidence  and 
argument  of  couusei,  finds  there  is  due  from  the  above  named 
defendants  to  the  plaintiS  herein,  the  sum  of  one  hundred 
and  forty-four  and  ^oV  dollars  ($144.76).  The  Court  further 
finds  that  there  is  due  said  M.  R.  Lovell,  plaintiS,  from  said 
defendant^  interest  on  said  9144.75  at  8  per  cent  per  annum 
from  Jan.  8th,  1891,  until  said  sum  is  collected.  And  it  is 
ordered  and  adjudged  and  decreed  that  the  defendants  here- 
in pay  all  costs  occasioned  by  the  bringing  and  pi-osecution 
of  the  above  entitled  cause. 

"  To  which  judgment  defendants  then  and  there  and  at  all 
times  duly  excepted.  (See  Maiginal  page.  Bill  of  Excep- 
tions 61-2.) 

"Defendants  prayed  the  Court  for  leave  to  appeal,  and 
the  Court  gi-anted  the  appeal  and  allowed  sixty  days  in  which 
to  tender  a  bill  of  exceptions." 

Mr,  Atjgost  Mostzinq  and  Mr.  Qdit.  Brown,  for  ap- 
pellant. 

Mr.  H.  H.  Babnes,  for  appellee. 

M&.  Justice  Elliott  delivered  the  opinion  of  the  court. 

This  case  is  not  properly  presented  for  review  in  tliia  court ; 
the  matters  submitted  are  entirely  insufficient  both  in  form 
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and  substance.  The  case  was  docketed  here  as  an  appeal ; 
but  no  authenticated  copj  of  the  record  of  any  judgment  or 
decree  has  been  lodged  in  the  clerk's  o£Gce  of  this  court  as 
the  law  requires.     Code,  sec.  889. 

There  is  nothing  presented  or  submitted  to  show  that  any 
appeal  in  this  case  was  ever  perfected.  The  oiigioal  bill  of 
exceptions  is  Bled  in  this  court ;  but  it  does  not  purport  to 
contain  all  the  pi'oceedings  iu  the  lower  court,  nor  nil  the 
evidence  produced  at  the  tiial ;  nor  is  the  hill  of  exceptions 
certified  by  the  clerk  or  attested  by  the  seal  of  the  court ; 
nor  is  there  anything  to  show  that  it  was  ever  filed  in  the 
lower  court. 

There  is  upon  file  in  this  court  what  purports  to  be  a 
printed  abstract  of  the  record ;  but  this  cannot  be  relied  upon 
to  support  the  appeal.  The  abstract  of  the  record,  as  ita 
same  implies,  is  to  be  taken  from  the  duly  authenticated  copy 
of  the  record  required  to  be  lodged  with  the  clerk  of  this 
court.  The  supposed  abstract  as  printed  and  filed  shows  a 
ruling  of  the  district  court  upon  the  demun-er  to  the  evi- 
dence, and  a  finding  in  favor  of  Lovell  against  the  commis- 
sioners;  but  it  does  not  aiiow  6.ny  final  Judgrnent  upon  the 
merits  of  the  controversy,  and,  hence,  no  judgment  reviewa- 
ble by  an  appellate  court  under  our  present  practiee,  or  en- 
forceable in  the  court  below  except  for  costs  in  the  particular 
prosecution  against  the  commissioners  by  Lovell.  As  was 
said  in  Alvord  v.  McQaughey,  5  Colo.  246 :  "  The  findings  of 
the  court  are  no  more  a  judgment  than  would  be  the  verdict 
of  a  jury  in  a  cause  tried  before  a  jury ;  and  the  statement 
in  the  bill  of  exceptions  that  a  judgment  was  rendei'ed  can- 
not supply  the  place  of  the  judgment  itself." 

In  the  present  ttatut  of  this  case  this  court  cannot  under- 
take to  determine  an  important  constitutional  question  such 
as  is  supposed  to  be  involved  in  the  military  poll  tax  penalty 
clause  of  the  act  of  1889.  Fortunately,  that  clause  was  mar 
terially  modified  at  the  very  next  session  of  the  legislatui'e. 
See  Session  La\vs,  1891,  p.  848. 
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Under  the  circamataDCes,  nn  order  Vrill  he  entered  striking 
this  case  from  the  dockets  of  this  court  without  costs  to  either 
party. 

Stricken  from  the  Docket. 


Smith  Canal  ob  Ditch  Company  t.  City  of  Dentbr. 

1.  UunoiPAL  PowEBS— Mode  or  Ezebcise. 

Penooa  dealing  with  a  municipal  corponUoD  must,  at  their  peril,  take 
notice,  not  onljr  of  the  powen  vested  in  the  corporaUon,  but  of  the 
mode  by  which  ita  powers  are  to  be  exercised  ao  f ar  as  inch  mode 
1b  mandator;. 

2.  MAHDAToar  PBOVI8I0S. 

The  provlalon  of  the  Denver  charter  declaring  that  neither  the  cltf 
council  nor  any  officer  of  thecltyehall  make  any  contnustor  do  any- 
thing binding,  or  inipoaing,  upon  the  city  any  liability  to  pay 
money  as  upon  contract,  unUl  a  definite  appropriation  shall  be  made 
to  meet  the  requirement*  or  conseqneuoea  of  such  contract,  is 
mandatory;  and  a  ditch  company  furnishing  wat«r  for  the  neces- 
sary uses  of  Bi^d  city  cannot  recover  against  the  city  the  reasonable 
'  price  for  the  use  of  said  water.  In  the  absence  of  such  definite  ap- 
pioprlatioo. 

Urror  to  the  District  Court  of  Arapahoe  County. 

Action  for  water  famished  and  delivered.  General  de- 
murrer to  complaint  sustained,  and  judgment  dismissing 
plaintiff's  complaint.  PlaintifF  bi-ings  the  cause  to  this  court 
by  writ  of  error. 

COMPLAINT. 

"  That  the  plaintiff  Tlie  Smith  Canal  or  Ditch  Company 
is  a  corporation  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  territory  now  state  of  Coloi-ado,  for  the 
purposes  as  stated  in  its  articles  of  incorporation,  of  con- 
structing, operating  and  maintHining  a  certain  canal,  or 
ditch  to  divert  water  from  the  Platte  river  and  to  dispose  of 
water  for  milling,  manufacturiiig  and  iiiigating  and  other 
purposes ;  that  in  pursuance  of  the  purposes  for  witich  it  was 
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orgaoized  the  plaiu  tiff  constructed  mid  is  now  tlie  ovroei  of  and 
is  now  and  has  been  for  many  years  last  past  opemUng  that 
certain  ditch  or  canal  known  and  called  the  Smith  dituh  or 
canal ;  that  said  Smith  ditoh  or  canal  i»  used  by  plaintiff  to 
conduct  water  from  the  Platte  river  to  the  said  city  of  Deit- 
ver  and  elsewhere. 

"  That  the  defendant  is  a  municipal  corporation  organized 
and  existing  under  and  by  vu'tue  of  the  laws  of  the  state  of 
Colorado. 

"That  at  the  special  instance  and  request  of  the  defend- 
ant, t^e  plaint^  furnished  and  delivered  to  the  defendant 
water  from  its  said  ditoh  for  irrigation  and  domestic  purposes 
at  the  times  and  in  the  amounts  following,  that  is  to  say : 
diat  during  the  year  1885,  the  plaintiff  furnished  and  deliv- 
ered to  the  defendant  fifty  inches  of  water  from  its  said 
ditch  ;  that  during  the  year  1886,  the  plaintiff  furnished  and 
delivered  to  the  defendant  fifty  inches  of  water  from  its  said 
ditch ;  that  during  the  year  1887,  the  plaintiff  furnished  and 
delivered  to  the  defendant  seventy-five  inches  oE  water  from 
its  said  ditch;  that  during  the  year  1888  the  plaintiff  fur- 
nished  and  delivered  to  the  defendant  one  hundred  Inches  of 
water  from  its  said  ditch ;  that  during  the  year  1889,  the 
plaintiff  furnished  and  delivered  to  the  defendant  one  hun- 
dred inches  of  water  from  its  said  ditch ;  and  that  all  of  said 
water  so  furnished  was  absolutely  necessary  for  the  said  city 
for  the  purposes  aforesaid  ;  that  for  the  said  water  so  fur- 
nished and  delivered  by  pltfintiff  to  defendant  from  its  said 
ditch  as  aforesaid,  the  defendant  promised  and  agreed  to  pay 
a  reasonable  price  therefor ;  that  a  fair  and  reasonable  price 
for  the  ose  of  said  water  so  furnished  by  plaintiff  to  defend> 
ant  as  aforesaid  is  the  sum  of  two  dollars  and  fifty  cents  pet 
inch  for  each  and  every  inch  so  furnished  as  aforesaid  dur- 
ing each  of  the  years  aforesaid  ;  that  defendant  is  indebted 
to  plaintiff  in  the  sum  of  $087.50  for  and  on  account  of  the 
water  so  furnished  and  delivered  as  aforesaid ;  that  defend- 
ant although  often  requested  has  not  paid  sud  sam  or  any 
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part  thereof,  but  refuses  to  pay  the  same  or  any  part  thereof. 
"  Wherefore,  plaintiff  demanda  judgment,"  etc. 

"  DEllfUBBEB. 

*'  That  said  complaint  does  not  atate  facts  snfBcieut  to  coa- 
Btitute  a  cause  of  action  against  said  defendant." 

Messt^.  Mabe:hah  &  Cabb,  for  plaintiff  in  error. 

Mr.  J.  F.  Shapboth,  Mr.  F.  A.  Williams  and  Mr.  A. 
B.  Sbauak,  for  defendant  in  error. 

Mb.  Justice  Elliott  delivered  the  opinion  of  the  court. 

This  action  is  in  the  natui-e  of  an  assumpsit  upon  an  im- 
plied contract.  The  complaint  contains  no  agreement  or 
promise  as  to  the  price  to  be  paid  by  the  defendant  city  for 
the  water  furnished  to  it  by  the  plaintiff  company ;  but  it  is 
contended  that  from  the  facta  alleged  the  law  implies  a  prom- 
ise on  the  part  of  the  city  to  pay  plaintiff  a  reasonable  price 
for  the  water  actually  furnished  and  delivered. 

The  general  rule  is,  that  to  create  a  liability  against  a  mu- 
nicipality by  contract,  the  oontmot  must  be  expre»%.  \  Dillon, 
Mun.  Corp.  (4th  ed.)  sec.  461.  The  exceptions  to  this  rule 
need  not  now  be  discussed,  since  in  this  action  an  express 
provision  of  the  charter  is  relied  upon  to  protect  defendant 
from  liability.  The  charter  in  force  at  the  time  the  water 
was  furnished  as  alleged  in  the  complaint,  provided  as  fol- 
lows: "Neither  the  city  counc^  nor  any  officer  of  the  city 
shall  have  the  autboi-ity  to  make  any  continct,  or  do  anything 
lundiug  the  city,  or  imposing  upon  the  city  any  liability  to 
pay  money,  until  a  definite  amount  of  money  shall  have  beeo 
appropriated  for  the  liquidation  of  all  pecuniary  liability 
tmder  said  contract,  or  in  consequence  thereof,  and  the  amount 
of  said  appropriation  shall  be  the  maximum  limit  of  the  lia- 
bility of  the  city  under  any  such  ooutraot,  or  in  consequence 
tliereof;  said  contract  to  be  ad  mifi'o  null  and  void,  as  tothe 
city,  for  any  other  or  further  liability."  See  Session  Laws, 
1886,  p.  106,  sec.  8  of  art.  6. 
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This  clause  of  the  chnrter  makes  the  appropriattoti  of  a  defi- 
nite sum  of  monej-  an  indispensable  prerequisite  to  a  valid 
obligAtion  on  tlie  part  of  the  city  to  pay  money  upon,  ot  on 
account  of,  any  contract  such  as  is  pleaded  in  the  present  ac- 
tion. The  complaint  does  not  allege  any  appropiiation,  as 
required  by  tlie  statute,  nor  does  it  allege  such  facts  as  bring 
the  case  within  any  of  the  provisions  mentioned  or  referred 
to  in  said  section  8.  It  is  not  clainied  that  the  nonexistence 
of  such  an  appropriation  should  have  been  pleaded  as  a  de- 
fense. 

Persons  dealing  with  a  municipal  corpoi-ntioii  must  at  their 
peril  take  notice,  not  only  of  the  powers  vested  in  the  corpo- 
ration, but  of  the  mode  by  which  its  powers  are  to  be  exer- 
cised so  far  as  such  mode  is  mandator}'.  1  Dillon,  Muii.  Corp. 
(4th  ed.)  sec.  449. 

In  support  of  plaintiETs  claim  great  reliance  is  placed  upon 
the  case  of  Argenti  o.  OUy  of  San  Franeitco,  16  Cal.  256, 
and  also  upon  the  case  of  NeUon  v.  Mayor,  63  N.  Y.  685. 
Of  these  cases  Mr.  Justice  Folger.  deliveiing  the  unanimous 
opinion  of  the  coui-t  of  appeals  of  New  York,  said : 

"In  those  two  cases  the  way  was  open  for  implj'ing  a 
promise  to  pay  what  the  property  was  worth,  if  with  no  dis- 
regai'd  of  statute  law,  such  an  implication  was  admissible  ; 
that  is  to  eay,  there  was  in  those  cases,  so  far  as  appears  from 
the  facts,  no  express  inhibition  upon  the  city  that  it  should 
not  incur  a  liability  save  by  an  express  contract.  Here  there 
is  an  express  legislative  inhibition  upon  the  city,  that  it  may 
not  incur  liability  unless  by  writing  and  by  record.  How  can 
it  be  said  that  a  municipality  is  liable  upon  an  implied  prom- 
ise, when  the  very  statute  which  continui^s  its  corporate  life 
and  gives  it  its  powcra,  and  prescribes  the  mode  of  the  exei-- 
cise  of  them,  says  tiiat  it  shall  not,  and  hence  cannot,  become 
liable,  save  by  express  promise  ?  "  See  McDonald  v.  Mayor, 
68  N.  Y.  28  ;  also.  Smith  v.  City  of  Newburgh,  77  N.  Y.  130 ; 
and  MeCoy  v.  BHant,  58  Cal.  247. 

The  language  of  the  New  York  court,  above  quoted,  is 
peculiarly  appropriate  to  the  case  at  bar.     Here  we  have  an 
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express  statutory  provision  incorporated  into  the  cbarter  of  the 
defendant  city — a  public  law  of  the  state — a  charter  by  virtue 
of  which  the  city  exists  as  a  coipoi-atioii — declaring  that  the 
city  shall  not  make  any  contract,  nor  do  any  act  binding  oc 
imposing  upon  itself  any  liability  to  pay  money,  as  upon  con- 
tract, until  a  definite  appropriation  ia  made  to  meet  the  re- 
quirements or  coDSequeoceii  of  such  contract,  and  that  such 
oontituit  shall  be  nuU  and  void  at  to  the  city  in  the  absence  of 
such  act  of  appropriation.  It  is  obvious  that  the  legislature 
intended  by  this  language  to  protect  the  city  and  its  taxpay- 
ers against  any  and  all  liabilities  arising  upon  contract,  until 
the  same  should  be  provided  for  in  the  mode  prescribed  by 
the  act  itself.  The  language  of  the  statute  is  plain,  and 
clearly  mandatory.  Full  eSect  must  therefore  be  given  to 
the  legislative  intent  tlius  expressed.  The  People  ex  ret, 
Seeley  v.  May,  9  Colo.  80. 

The  district  coui't  did  not  err  in  sustaining  the  demuirer 
to  the  complaint.  Its  judgment  must  accordingly  be  af- 
firmed. 

Affirmed. 


Leoitabd  et  al.  v.  Roberts. 

1.  Fleadiito. 

The  practice  of  pleadlDg  the  same  cause  of  acUoD  !□  differeot  formi 
should  be  allowed  only  In  exceptional  cases,  and  then  onlf  to  pre- 
vent a  failure  of  jusCioe. 

2.  Same. 

White  double  pleadings  should  be  restricted  within  the  narrowest  lim- 
its, without  urmacessai-ily  endangerluff  the  pl^ntifFs'  rights,  it  is 
held,  under  the  circumstances  of  this  cabs,  that  defendant's  motion 
to  compel  the  plaintiff  to  elect  upon  which  count  he  would  proceed 
was  properly  refused. 

3.  Bbokxbs'  Couuiasio^is. 

When  property  is  put  Into  the  hands  of  a  real  estat«  agent  to  sell  and 
he  directly  negotiatea  a  sale  or  is  the  moving  cause  by  which  one  ia 
effected,  either  by  hinueU  or  the  owner,  he  Is  entitled  to  his  com- 
mission. 

Appeal  from  the  DiHruA  Court  of  Arapahoe  County. 
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Action  for  commissions  for  the  sale  of  real  estAte.  Judg- 
ment for  plaintiff  for  tl,500.     Defeudants  appei\l. 

Both  plaintiff  and  defendants  were  real  estate  brokers. 
Shaw,  8  nonresident  owner  of  certain  property  in  the  city 
of  Denver,  placed  the  same  with  a  BodtoD  firm  of  brokers 
for  sale  for  $66,000  net  to  the  owner.  Tliid  firm  in  turn  list 
ed  the  property  with  Leonard  &  Montgomery  of  Denver,  for 
sale  at  t70,000,  t65,000  of  this  amount  to.  go  to  owner,  $3,000 
to  Leonard  &  Montgomeiy  as  commissions,  and  the  balance 
to  the  Boston  brokers. 

Leonard  &  Montgomery  engaged  plaintiff  Roberts  to  pro- 
cure a  purchaser  for  the  sale  of  this  property,  agreeing  to 
pay  him  for  his  services  the  sum  of  $1,500  in  case  of  suc- 
cess, Leonard  &  Montgomery  specially  reserving  the  right 
to  sell  the  property  to  others. 

Roberts  solicited  a  Mr.  Blake  to  purchase  the  property. 
Blake  declined  to  buy  it,  but  called  Smith's  attention  to  the 
matter,  stating  that  the  same  was  for  sale  at  the  office  of 
Leonard  &  Montgomery.  Roberts  at  this  time  had  desk  room 
with  Leonard  &  Mon^omery,  and  from  this  fact  Blake  sup- 
posed that  Roberts  was  a  member  of  the  firm,  or  connected 
therewith  in  some  way  in  their  business  as  brokers,  and  for 
this  reason  referred  Smith  to  "  the  i-epresentative  of  this 
house."  Blake  and  Smith  were  at  the  time  associated  in 
business  togetlier.  Roberts  called  Blake'x  attention  to  this 
property,  stating  price,  terms,  etc.,  and  suggested  that  it  was 
good  property  forthem  to  buy.  Blake  and  Smith  considered 
the  proposition,  but  declined  to  make  a  joint  purchase.  A 
short  time  thereafter  Blake  again  called  Smith's  attention  to 
the  matter,  And  Smith  after  some  negotiiiLions  purchased  the 
property  direct  from  Leonard  &  Montgomery  fur  the  sum  of 
969,000,  upon  substantially  the  same  terms  iis  those  given  by 
Roberts  to  Blake.  The  remaining  facts  sufQciently  appear 
in  the  opinion. 

Messrs.  Leonard  &  Smith,  for  appellants. 
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Mr.  C.  P.  Bdtlbe,  for  appellee. 
Chief  Justice  Hatt  delivered  the  oplDioD  of  the  court. 

lu  the  first  count  in  the  complaint  a  special  contract  is  re- 
lied upon ;  in  the  second  pkintiET  seeks  to  recover  upon  a 
quantum  meruit.  It  is  admitted  that  the  cause  of  action  iu 
the  same  iu  both  counts,  the  double  stateiuent  being  used  for 
the  purpose  of  meeting  the  exigencies  of  the  proo&.  At  the 
trial  the  court  was  asked  to  requii'e  the  plaintiff  to  elect  upon 
which  count  he  would  proceed.  This  the  court  declined  to 
do,  and  thia  ruling  is  assigned  for  error. 

At  common  law  it  was  the  custom  to  plead  the  same  cause 
of  action  in  diffeKnt  forms  to  avoid  the  objection  of  variance 
between  the  allegata  and  probata,  but  this  practice  should 
only  be  allowed  under  the  reform  procedure  in  exceptional 
cases  and  then  only  to  prevent  a  failure  of  justice.  The  code 
does  not  absolutely  proliibit  such  pleadings,  but  provides 
simply  that  the  facts  "  shall  be  stated  in  concise  language, 
without  unnecessary  repetition," 

It  is  sometimes  impossible  for  the  pluntiff  to  be  certain  in 
advance  of  the  real  ground  of  liability,  and  while  double 
pleadings  should  be  i-estricted  within  the  narrowest  limitd 
possible  without  unnecessarily  endangering  plaintiffs  rights, 
or  subjecting  him  to  the  danger  of  a  nonsuit,  in  this  case  the 
trial  court  properly  refused  the  defendants'  motion  to  compel 
the  pliiintiff  to  elect  upon  which  count  he  would  proceed. 
Cramer  v.  Oppemtein,  16  Cola.  504  ;  Spaidding  v.  Saltiel,  18 
Colo.  86  ;  Wihon  et  al.  v.  Smith  et  al.,  61  Cal.  209  ;  Jonet  v. 
Palmer,  1  Abbott's  Pr.  Keps.  442 ;  Whitneif  et  al.  v.  The  G. 
^N.W.R.  Co.,  27  Wis.  32T. 

The  second  assignment  of  eiTor  brings  up  for  review  the 
ruling  of  the  district  court  permitting  the  plaintiff  to  testify 
as  to  his  con vei'sat ions  with  Blake,  and  also  permitting  evi- 
dence of  subsequent  conversations  between  Blake  and  Smith. 
Plaintiff  claimed  that  he  was  the  procuring  cause  of  the  sale ; 
that  be  presented  the  property  to  Mr.  Blake,  proposing  to 
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sell  it  to  Blake  and  Smith  jointly,  and  that  Blake  acting  on 
the  infoTinatioD  tbei-eby  obtained  called  Smith's  attention  to 
the  matter.  This  evidence  wati  all  proper  and  material  un- 
der the  issues,  and  the  objection  to  its  admission  is  without 
merit. 

There  was  no  error  in  denying  the  defendants'  motion  for 
a  nonsuit,  the  evidence  for  plaintiff  showing  his  employment 
in  the  capacity  of  a  broker  by  the  defendants ;  that  he  was 
to  receive  the  sum  of  $1,600  in  case  a  sale  was  effected 
through  his  agency  ;  that  the  property  was  in  fact  sold,  and 
the  evidence  also  tended  to  show  that  plaintiff  was  the  effi- 
cient procuring  cause  of  the  sale.  The  motion  was  pioperly 
overruled,  as  there  was  then  before  the  conit  competent  evi- 
dence of  ever}'  material  fact  necessary  to  plaintiff's  right  of 
recovery. 

The  instructioits  of  the  coui-t  are  full  and  complete.  They 
cover  eveiy  phase  of  the  controversy  between  the  parties 
fully  and  fairly,  in  pkin  and  concise  language.  The  charge 
is  free  from  substantial  error. 

By  the  anangement  entered  into  between  plaintiff  and 
I..eonard  &  Montgomeiy,  the  latter  reserve  the  right  to  sell 
the  lots  themselves  if  an  opportunity  should  occur.  Tlils, 
however,  did  not  authorize  appellants  to  sell  the  property  to 
appellee's  customer  and  thereby  defeat  the  latter's  right  to 
bis  share  of  the  commission. 

The  case  of  Anderson  v.  Smythe,  1  Colo.  Appeals,  253,  re- 
ceived  very  careful  consideration  at  the  hands  of  the  court 
of  appeals  of  this  state.  The  opinion  of  the  majority  of  the 
court  was  written  by  Judge  Reed ;  the  dissenting  opinion  by 
Judge  Bissell.  Although  there  was  a  disagreement  upon 
other  grounds  the  judges  concurred  in  the  following  declara- 
tion of  the  law  which  we  adopt  as  controlling  in  this  case, 
viz:  "  When  property  is  put  into  the  hands  of  a  real  estate 
i^ent  for  sale  and  he  directly  negotiates  one,  or  is  the  mov- 
ing cause  by  which  one  is  effected,  either  by  him  or  the 
owner,  the  authorities  agree  that  he  is  entitled  to  his  com- 
mission."   See  opinion  by  Bissell,  J.,  p.  258. 
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It  is  admitted  that  Leonard  &  Montgomery  had  the  prop- 
erty  for  sale ;  the  employment  of  plaintiff  is  conceded ;  there 
is  no  dispute  as  to  the  amount  of  the  commission.  There 
then  remained  but  one  thing  further  for  plaintiff  to  establish 
to  entitle  him  to  a  recovery,  that  is,  that  he  w&n  the  moving 
cause  of  the  sale.  This  issue  was  submitted  to  the  jury  un- 
der proper  instructions  and  decided  against  appellants. 

It  is  claimed  that  the  evidence  upon  this  point  is  not  suffi- 
cient to  support  tile  verdict  We  do  not  think  this  contention 
is  well  founded.  The  plaintiff,  a  witness  on  his  own  behalf, 
testified : 

"  I  went  to  see  Mr.  Blake  about  the  property.  He  enter- 
tained such  a  proposition  for  himself  and  others.  Mr.  Smith 
was  connected  with  it.  Blake  took  lots  under  consideration 
at  pi-ice." 

Q.  "  Did  yoQ  have  conversation  with  Mr.  Blake  with  re- 
ference to  he,  Blake,  and  Charles  H.  Smiih  purchasing  the 
property?"  A.  "Tes,  sir,!  did.  This  was  about  last  of 
January,  or  fii'st  of  February,  and  before  sale  was  made. 
Mr.  Blake  and  Smith  were  associated  together  in  business, 
owning  a  corner  on  14th  street,  near  these  lots,  about  175 
feet  below  on  the  same  street."  Q,  "  Did  you  have  a  con- 
versation after  that  time  with  Mr.  Blake  with  reference  to 
he  and  Smith  purchasing  these  lots  ?  "  A.  "  Had  such  con- 
vei'sation  about  a  day  or  two  from  time  fiist  spoke  to  him." 

The  witness  in  answer  to  other  questions  testified  sub- 
stantially as  follows ; 

I  had  convei'sation  with  Charles  H.  Smith  with  reference 
to  purchasing  this  property  before  it  was  sold.  I  went  to  see 
him  and  asked  him  if  he  bad  made  offer  of  $60,000  for  these 
lots.  He  said,  yes.  Tliat  he  would  not  give  $70,000  for 
same.  This  was  on  Mai-oh  5tli.  The  deal  between  Smith 
and  defendants  was  closed  on  March  6,  1890.  I  did  not  see 
Smith  at  any  time  before  he  had  made  his  offer  to  defeudants. 
On  Mareh  6,  as  I  remember,  I  received  this  note,  in  Mr. 
Montgomery's  handwriting: 
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"  John  W.  Roberts,  Esq. 

"  Sir :  Just  arrived  fram  Boston.  The  price  on  the  four 
Lawrence  lots  ia  seventy  thousand  dollars.  Not  one  dollar 
less  to  anybody. 

"  Truly  yours, 

"  John  C-  Mohtqombby." 

On  March  5th,  Mr.  Montgomery  was  out  of  the  city.  On 
day  the  above  note  was  written,  I  told  Mr.  Montgomery  that 
Mr.  Leonard,  his  partner,  had  entertained  a  proposition  of 
160,000  from  Mr.  Smith,  tlO,000  less  than  he  (Montgomeiy) 
had"  given  lota  to  tne.  He  said  Leonard  knows  our  net  price 
is  il65,000,  and  thereupon  he  wrote  note.  He  then  said,  now 
go  sell  these  lots  to  Blake  and  Smith.  Mr.  Leonai-d  came 
in  and  they  had  some  talk  together,  and  Leonard  protested 
against  not  accepting  the  offer.  Montgomeiy  at  about  nine 
or  ten  o'clock  of  that  day  notified  me  to  go  ahead  now  and 
sell  as  he  had  notified  Smith  that  $60,000  would  not  buy 
these  tots.  He  said,  I  don't,  cai'e  who  tliey  are  transfeired 
to,  so  you  sell  tbem.  I  went  then  to  Blake  and  showed  him 
the  paper ;  then  I  went  to  Smith  and  told  him  the  lots  could 
not  be  sold  less  than  $70,000.  This  was  after  I  got  paper 
of  Montgomeiy.  I  next  saw  Smith  at  defendant's  office;  I 
WBs  sitting  at  my  desk  about  four  or  five  o'clock  on  the  same 
evening,  and  defendants  were  standing  together  on  pavement 
in  front  of  office  when  Smith  came  up  and  they  talked  quite 
awhile;  I  couldn't  liear  the  conversation,  but  finally  Smith 
came  into  office  and  asked  me  for  a  blank  check,  and  I  gave 
him  one  remarking,  you  are  closing  for  those  lots  are  you? 
And  he  said  yes ;  nothing  further  was  said. 

I  saw  Montgomery  at  office  the  next  morning  and  I  said  I 
suppose  I  have  made  a  good  commission  on  this.  He  said  I 
don't  know  so  much  about  that.  Ijconard  gave  away  $1,000 
commissions,  and  he  says  I  don't  know  about  your  being  en- 
titled to  the  $1,500.  We  talked  the  matter  over  for  a  day 
or  so.  I  went  to  the  defendants  and  talked  with  them,  but 
they  refused  to  settle  with  me.  I  think  I  left  their  office  in 
about  two  weeks  after.     After  I  had  left,  he  came  to  me  nt 


^yGoogle 


94  Leosaed  v.  Roberts.  [April  T^ 

Cliambei'lin's  and  says  Smith  wants  to  back  out  of  that  trade. 
I  said  I  don't  hnow  anything  about  that.  Finally  be  came 
back  and  said  Blake  wanted  to  back  out.  He  said  Smith 
said  Blake  has  gone  back  on  him.  I  said,  I  reckon  not. 
Again  he  insisted  that  Blake  had  backed  out  and  accused 
me  of  knowing  all  about  it.  I  told  him  I  didn't.  I  went  at 
his  request  to  see  Blake. 

Blake  said  if  he  didn't  take  any  interest  in  the  lots,  that 
it  would  be  all  right  with  Smith.  This  was  befoi-e  deed 
passed.  After  that  Montgomery  told  me  he  had  made  up 
his  mind  that  Smith  would  take  the  lots  and  wrote  him  a 
letter  telling  him  he  must  take  it.  He  afterwai-ds  told  me 
that  Bhtke  had  backed  out  and  that  Porter,  Smith's  brother- 
in-law,  had  taken  an  intei'CBt  with  him.  He  told  me  he  had 
finally  closed  the  deal  with  Smith  and  Porter.  He  refused 
then  to  pay  me  commissions  and  denied  I  was  entitled  to 
same. 

The  witness  fui-tber  testified  that  he  talked  with  Mr.  Leon- 
ai'd  after  the  sala  with  reference  to  these  commissions  and 
that  he  said,  "  fi-om  what  I  said  and  what  Smith  said  I  wa.^ 
entitled  to  commissions,  but  I  must  settle  with  John  C  Mont- 
gome  17." 

Mr.  Blake  testified  in  part  as  follows: 

I  said  to  RobeHs  that  individually  I  was  not  buyiug  any 
real  estate,  but  that  Smith  and  I  together  had  thought  for 
several  months  past  of  buying  200  to  275  feet  on  Lawrence 
street  from  14th  toward.-*  15th,  and  building  a  hotel,  and  those 
lots  he  referred  to  came  within  the  scope,  and  provided  be 
could  purchase  some  other  intervening  lots  that  we  couldn't 
get  hold  of  we  might  purchase  the  lots  he  offered.  I  talked 
with  him  seveml  times,  not  more  than  a  week  apart.  I  could 
not  tell  whether  I  talked  to  Smith  between  the  time  Roberts 
called  the  first  and  second  time  or  not,  but  I  should  say 
within  ten  days  from  the  first  convei'sation  I  had  a  talk  with 
Smith. 

Q.  "Then  as  I  understand  you,  in  your  examination  in 
chief,  you  never  named  Mr.  Roberts  to  Mr.  Smith  ?    A.  I 
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cnold  not  say  ao.  It  iti  quite  likely  I  did,  but  I  could  not  say 
distinctly  thnt  I  did.  I  was  quite  as  likely  to  say  the  rep- 
resentative of  this  house,  because  I  supposed  be  was  repre- 
senting the  house." 

Jnmes  Leonard,  one  of  the  defendants,  testified  on  cross- 
exiuniiiation : 

"  Roberts  said  the  second  or  third  day  after  Mr.  Smith  had 
commenced  negotiations  with  me,  that  Blake  was  his  cus- 
tomer and  that  Blake  was  buying  for  himself  and  Smith." 

There  is  other  evidence  of  like  import  to  the  foregoing. 
From  this  the  jury  were  at  liberty  to  conclude  that  Smith, 
tlie  pui'chaser,  was  found  and  induced  to  buy  through  the 
efforts  of  plaintiff,  that  the  latter  was  the  producing  cause  of 
the  sale  and  consequently  entitled  to  recover.  Lloyd  v. 
MMhewa,  51  N.  Y.  124 ;  Suaadorff  v.  Schmidt,  65  N.  Y.  319 ; 
Lincoln  v.  McClatckie,  36  Conn.  136;  Anderton  v.  Oox,  16 
NKb.  10  ;  Eolley  v.  Totutaend,  2  Hilton,  34. 

Although  this  evidence  was  contradicted  in  some  essential 
pnrticulats  by  witnesses  introduced  on  behalf  of  the  defend- 
aiibi,  it  was  the  peculiar  province  of  the  juiy  to  settle  this 
conflict  and  the  verdict  in  favor  of  plaintiff  cannot  be  dis- 
turbed in  this  court. 

Affirmed. 


BoDKKB  v.  Van  Keuren. 

1.  AoBJtcY — Contracts— EviDBNCB. 

A  written  authority  to  a  broker  to  sell  land  at  a  cei-tala  price  per  acre 

Mt,  does  Dot  conclusively  Imply  that  the  Bale  la  t«  be  for  cBsh,  ajul 

parol  teBtinioQj  is  admissible  to  supplement  and  ezpltdn  it 
».  EnnBSCB. 
A  parol  Btipulatlon  may  always  be  shown  that  a  written  instrument  was 

aot  to  become  of  binding  force  unless  some  condition  precedent 

nas  previously  fulfilled. 

!■  APPELLATK   PkACTICE— EXCBPnONS, 

QuutlDns  arising  upon  the  giving  of  an  InstmctioD,  to  the  giving  of 
vhlch  no  objection  was  made  In  apt  Ume  in  the  court  below,  and 
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no  exception  pMurred  in  the  record,  are  not  properly  before  tha 

court  tor  conslderatioD. 
4.  BuRDE^f  OF  Proof. 
The  burden  of  proof  is  upon  one  who,  bkTtng  given  authority  to  a 

broker  to  sell  land,  cMiub  thattherewaaarerooadonottliebroker'a 

authority  prior  to  a  tale. 

Appeal  from  the  DUlrict  Court  of  Pueblo  County. 

Messrs.  Dixon  &  Dixon  and  Mr.  S.  D.  Bbosius,  for  ap- 
pellant. 

Mr.  John  W.  Sleeper,  for  appellee. 

Mb.  Justice  Goddard  delivered  the  opinion  of  the  conrt. 

This  action  was  brought  hy  appellee  to  recover  a  commis- 
eion  for  procuring  a  purchaser  for  certain  lanils  placed  in  his 
hands  for  sale  by  appellant.  The  case  was  ti-ied  to  a  jury 
and  resulted  in  a  verdict  for  appellee  for  the  amount  claimed, 
less  a  certain  credit.  From  a  judgment  entered  upon  this 
verdict  this  appeal  ia  taken. 

The  appellant  urges  several  exceptions  to  the  rulings  of 
the  court  below  upon  the  trial,  that  in  different  ways  practi- 
cally present  for  our  conBideration  the  impoi-tant  and  con- 
trolling question  ae  to  the  admissibitity  and  the  legal  effect 
of  certain  oral  testimony  admitted  upon  the  trial.  < 

It  appears  that  on  March  14,  1888,  the  appellant  executed 
to  appellee  the  following  written  authority  to  sell  the  land 
in  question : 

"  Pueblo.  Colo.,  March  14, 1888. 

"I  hereby  authorize  H.  S.  Van  Keuren  to  sell  until  fur^ 
ther  notice  certain  land  amounting  to  6000  acres  more  or 
less,  in  townships  19  and  20,  south  of  range  64  west,  in 
Pueblo  county,  Colorado,  at  seven  75-100  dollars  per  acre, 
net.  John  C.  Bourke." 

And  that  on  the  dth  day  of  January,  1889,  appellee  nego- 
tiated a  sale  of  the  land  to  H.  B.  Chamberlin  &  Broo.,  and 
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executed  the  following  receipt  and  memorandum  of  ngree- 
ment : 

*'  I,  H.  S.  Van  Keuren,  the  person  named  in  the  certain 
power  to  sell  given  me  by  John  C.  Bourke  under  date 
March  14, 1888,  which  is  hereto  attached  and  now  stands 
unrevoked  and  of  full  force,  virtue  and  effect,  do  hereby  ac- 
knowledge receipt  of  the  silm  of  five  hundred  dollars  of 
Messrs.  H.  B.  Chamberlin  &  Bros,  this  day  paid  by  them  to 
me  as  and  for  down  payment  upon  the  purchase  by  them  of 
me  under  and  by  virtue  of  the  said  authority  hereto  attached 
of  the  described  property  which  was  ou  said  14th  day  of 
March,  1888,  the  property  of  said  John  C.  Bomke,  and  others, 
and  was  included  in  said  authority  to  sell,  hereto  attached, 
viz :  (Here  follows  description  of  land  by  sections,  half  seo- 
tions  and  quarter  sections  amounting  to  6160  acres)  for  the 
sum  of  foity-nine  thousand  two  hundred  and  eighty  dollara 
($49,280.00)  the  balance  of  which  to  wit,  9(48,780,  is  to  lie 
paid  as  follows  :  $15,926.00  ten  days  after  delivery  to  aaid 
Chamberlin  of  shstracbi  of  title  showing  perfect  title  to  said 
landa,  upon  delivery  of  good  and  sufScient  warranty  deeds 
therefor ;  $16,427.00  one  yeai-  from  date  of  deed  or  deeds 
of  said  property  to  said  Chambeilins,  and  the  balance  of 
916,427.00  two  years  from  and  after  date,  with  interest  on 
said  two  last  mentioned  suras  at  eight  per  cent  per  annum 
from  said  date  of  deed,  payable  semi-annually,  Maid  two  pay- 
ments to  be  secured  by  said  Chamherlins  by  notes  secui-ed 
by  deed  or  deeds  of  trust  on  said  premises.  And  in  consid* 
eration  therefor,  I,  said  H.  S.  Van  Keuren,  have  and  do 
hereby  promise,  covenant  and  agree,  to  convey  or  cause  to  be 
conveyed  under  and  by  virtue  of  said  authority,  all  of  the 
above  mentioned  property  by  deed  or  deeds  as  aforesaid,  con- 
▼eying  good,  unincumbered  title  thereto  on  or  before  thirty 
days  from  the  date  hereof  unto  said  H.  B.  Chamberlin  Ss 
Bros.,  their  heirs  or  assigns. 

"The  words  'and  others'  inserted  on  first  page  and  the 
word  '  their '  erased  on  second  page  hereof,  before  signing 
and  reading  the  same.  In  witness  whereof  the  said  H.  S. 
Vol.  XX — 7 
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Van  Keurec  has  hereunto  set  hia  hand  this  9th  day  of  Jan- 
uary, A.  D.,  1889. 

"  (Signed)        H.  S.  Van  Keuees, 
"  Egbebt  Moobb, 

"  Witness." 

The  appellee,  over  objection,  was  permitted  to  testify  that 
the  terma  upon  which  he  was  authorized  to  sell  the  land 
were  not  definitely  settled,  but  were  left  open  and  to  be  ai> 
i-anged  at  the  time  of  the  sale.  That  Bourke  required  at 
least  one  third  cash  and  as  much  moi-e  as  appellee  could  get. 
That  at  the  time  he  gave  the  written  memorandum  of  sale  to 
Chamberlin  &  Bi-os.  he  informed  them  that  he  had  no  definite 
authorization  as  to  terms  from  Mr.  Bourke  ;  and  it  was  mu- 
tually understood  that  if  the  credits  specified  in  the  agree- 
ment were  not  satisfactory  to  Bourke,  and  he  should  require 
all  cash,  Chamberlin  &  Bros,  would,  notwithstanding  the 
written  memorandum,  pay  all  cash. 

It  is  insisted  by  counsel  for  appellant  that  by  the  terms  of 
the  written  authority  a  cash  payment  for  the  land  is  to  be  con- 
clusively presumed ;  and  that  this  parol  testimony  was  inad- 
missible on  the  ground  that  its  effect  was  to  iilter  its  legal 
meaning.  We  think  this  objection  is  not  tenable.  The  an* 
thority  conferred  thereby  upon  appellee  was  only  to  procure 
a  purchaser  at  a  specified  price  per  acre,  and  when  read  in 
the  light  of  the  surrounding  circumstances,  cannot  reason- 
ably be  held  to  import  more  than  this.  Appellee  testifies 
that  it  was  dmwn  up  by  him  and  signed  at  his  request,  to 
enable  him  to  show  any  possible  purchaser  that  he  had  au- 
thority to  sell ;  and  the  lack  of  all  detail  as  to  time  and  terms 
of  payment  for  so  large  an  amount  of  liiud,  the  lai;ger  portion 
of  which  was  held  under  option  by  appellant,  is,  of  itself,  a 
very  strong  circumstance  to  indicate  that  the  pai-ties  intended 
to  leave  open  for  future  negotiations,  as  between  the  pur- 
chaser  and  appellant,  the  terms  upon  which  a  tmnsfer  of  title 
was  to  be  made.  In  these  particulars  the  writing  was  obscure 
and  incomplete,  and  parol  testimony  was  admissible  to  sup- 
plement and  explain  it. 
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But,  however  this  may  be,  and  if  the  contention  of  counsel 
for  ap[iellant  be  correct — that  the  legal  import  of  the  terms 
of  tlie  writing  itself  is  that  a  sale  for  cash  was  conclusively 
intended — it  clearly  appears  fiom  the  evidence  that  such  a 
purchaser  was  procured;  that,  notwithstanding  the  written 
.     memorandum  of  ^reement  given  by  appellee  to  the  pur- 
*)   chasers  for  defened  payments,  Chamberlin  &  Bros,  were 
i*  ready  and  willing,  if  appellant  required,  to  make  payment  in 
I  ^  cash.     This  agreement  did  not  in  terms  purport  to  bind  ap- 
)>    pellant,  nor  could  it  have  that  legal  effect.     It  was,'  as  con- 
^   tended  by  counsel  for  appellant,  so  far  as  the   authority 
N    conferred  upon  appellee  by  appellant,  unauthorized.     He  was 
■C   not,  in  terms  orby  legal  intendment,  authorized  to  execute  any 
^     contract  of  sale,  but  only  authorized  to  procure  a  purchaser. 
^     This  was  understood  between  appellee   and  Chamberlin  & 
Bros.    The  written  authority  of  appellee  to  sell  was  made 
.    a  part  of  tlie  agreement  between  them,  and  the  want  of  au- 
thority conferred  thereby  upon  appellee  to  bind  appellant,  by 
the  terms  specified  in  tlie  memorandum  of  sale,  was  fully  dis- 
cussed and  understood  by  the  purchasers.     It  was  also  agreed 
between  them  and  appellee  that  the  assent  of  the  appellant 
to  ita  terms  was  to  be  a  condition  precedent  to  its  becoming 
a  binding  contract,  even  as  to  appellee.     "  An  oral  stipulation 
may  always  be  shown  that  the  instrument  was  not  to  become 
of  binding  force  unless  some  condition  precedent  was  previ- 
ously fnlfiUed."     LindUif  v.  Lacey,  17  C.  B.  N.  S.  578 ;  Mur- 
ray V.  Stair,  2  B.  &  C.  82 ;   Wallit  v.  Littell,  11  C.  B.  N.  S. 
368;    WiUon  v.  Power t,  131  Mass,  539;  Earle  v.  Rice,  111 
Mass.  17. 

We  think,  thei-efore,  that  the  oral  testimony  introduced 
was  admissible  to  show  the  condition  upon  which  the  written 
agreement  signed  by  appellee  was  to  become  effective,  if  at 
all ;  and  to  show,  as  a  matter  of  fact,  notwithstanding  the 
agreement,  the  procurement  of  parties  by  appellee  who  were 
ready  and  willing  to  purchase  for  cash. 

Furthermore,  it  appears  from  the  evidence  that  appellant 
did  not  refuse  to  consummate  the  sale  negotiated  by  appellee 
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on  the  ground  that  the  agreement  made  with  the  purchasers 
was  not  within  the  authority  conferred  upon  appellee ;  but 
upon  the  ground  of  his  inability  to  convey  the  title  to  the  land, 
and  upon  the  further  ground  that  appellee's  authoiity  to  gell 
had  theretofore  been  revoked.  Upou  the  trial  the  only  con- 
troverted question  of  fact  was  the  revocation  of  appellee's 
authority  prior  to  the  sale.  Appellant  alleged  and  attempted 
to  prove  that  on  May  10, 1888,  he  had  expressly  revoked  the 
authority  of  appellee ;  and  upon  conflicting  testimony  the 
court  submitted  this  issue  to  the  jury,  with  an  instmctlon 
that  the  burden  of  proof  was  upon  appellant  to  show  such 
levocatidn. 

The  assignment  of  en-or  predicated  upon  the  giving  of  this 
instractiou  is  not  properly  before  us  for  consideration  upon 
this  review,  since  no  objection  to  giving  the  same  was  made 
in  apt  tAme  in  the  court  belo^r,  and  no  exception  taken  or 
preserved  in  the  record.  Yet  we  think  it  due  to  counsel,  who 
have  so  ably  argued  the  question,  to  say  that  in  our  opinion 
the  instruction  complained  of  correctly  submitted  this  queii- 
tion  of  fact  to  the  jury. 

We  do  not  deem  it  necessary  to  notice  in  detail  all  of  the 
objections  urged  by  counsel  for  appellant  in  support  of  their 
assignments  of  error,  but,  suffice  it  to  say  that  a  careful  ex- 
amination of  the  recoi-d  discloses  no  error  that  would  justify 
a  reversal  of  the  judgment.  The  judgment  is  accordingly 
affirmed. 

Affirmed. 


Pbacht  v.  Dasibls. 

Acnoir— MoHEY  Paid  to  Ahotheb's  Ube, 

An  agent  who  sold  property  for  Iita  principal  and  applied  the  proceed* 
to  the  payment  of  a  note  given  by  the  principal  and  another  aa 
■urety,  according  to  the  direction  of  the  principal  and  surety,  may 
recover  the  amount  bo  paid  from  tlie  lurety  when  he  haa  been  com- 
pelled to  refund  it  to  the  purchaser  o(  the  property  by  renaon  of 
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fatlnro  of  Utle.  The  liability  sprlngi  solely  from  the  fact  that  the 
money  was  paid  to  the  use  of  the  defendant,  and  the  recoveiyshoitld 
be  Uinited  to  the  aiuonnt  paid,  with  Interest. 

Appeal  Jrom  the  District  Court  of  HI  Paso  County. 

The  facts  apon  which  the  controversy  in  this  case  arises 
Are  in  substance  as  follows  : 

In  the  fore  part  of  August,  1886,  one  W.  S.  Case  brought 
to  Colorado  Springs  a  number  of  horses.  He  borrowed  from 
the  People's  Bank  in  that  city  $400,  for  which  he  gave  his 
note,  which  J.  F.  Pracht  signed  as  an  accommodation  maker. 
As  further  security  for  this  note  he  executed  and  delivei'ed 
to  the  bank  a  chattel  mortgage  upon  the  stock.  A  few  days 
afterwards,  and  prior  to  the  11th  day  of  August,  1886,  he 
employed  Daniels  as  his  agent  to  sell  the  stock  for  an  agieed 
commission.  Before  any  of  the  stock  was  sold  Case  went 
away,  leaving  with  Pracht  instructions  to  see  that  the  pro- 
ceeds for  which  the  stock  sold  were  first  paid  to  the  bank  in 
aatisfaction  of  this  note  and  chattel  mortgage.  The  stock 
was  left  by  Case  in  the  possession  of  one  T.  H.  Thomas,  to 
be  kept  until  called  for.  Before  deliveiing  the  hoi'ses  to 
Daniels,  Thomas  required  an  order,  and  Pracht  gave  to  Dan- 
iels the  following  order : 

, «  COLOEADO  Spkiugs,  August  11, 1886. 
"  Mb.  T.  H.  Thomas  :  Please  let  the  bearer  have  any  of 
the  Case  horses  and  oblige.  J.  F.  Psacht." 

In  pursuance  of  this  order  Thomas  delivered  the  horses, 
when  called  for,  to  Daniels.  On  the  11th  day  of  August, 
Daniels,  as  such  agent,  sold  one  of  said  horses  for  $60.00, 
and  on  the  I2th  day  of  August  sold  a  mare  and  colt  for 
$65.00  to  one  W.  B.  Jenkins,  and  paid  the  proceeds  of  these 
sales  into  the  People's  Bank  to  be  applied  on  this  note,  as 
he  testifies,  by  the  express  direction  and  order  of  Pracht. 

That  afterwards,  and  on  the  18th  day  of  August,  he  sold 
another  of  said  horsea  to  Charles  Edwards  for  $80.00,  and 
pud  $75.00  thereof  to  Pracht  in  pei'son.    That  some  time 
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aftenvards,  and  during  the  year,  the  stock  so  sold  by  him  to 
Jenkins  and  Edwards  was,  by  third  parties  claiming  to  be 
the  owners,  taken  fi-om  them.  That  Jenkins  and  Edwards 
i-espectively  sued  Danielu  for  the  purchase  money  paid  by 
them  respectively  for  the  stock,  and  recovered  judgments 
therefor  amounting  in  the  aggregate  to  $367.67,  which  he, 
Daniels,  paid  and  satisfied,  and  he  brings  this  action  to  re* 
cover  the  amount  bo  paid  from  Pracht.  The  court  below 
rendered  judgment  in  his  favor  for  the  full  amount  claimed, 
and  from  this  judgment  Pracht  brings  this  appeal. 

Messrs.  CoLBUHN  &  Duplet,  for  appellant. 

Messra.  COCHEANE  &  CooHEANE,  Mr.  E.  E.  Whitted 
and  Mr.  Waltee  M.  Hatch,  for  appellee. 

Mr.  Justice  Goddaed  delivered  the  opinion  of  the  court. 

Concisely  stated,  the  question  presented  for  our  determi- 
nation is:  Is  Pi-acht  legally  liable  to  Daniels  for  so  much  of 
the  money  paid  towai-ds  the  satisfaction  of  the  not«  held  by 
the  bank  as  he,  Daniels,  was  compelled  to  refund  to  Jenkins 
and  Edwards?  In  other  words,  did  the  ti'unsaotion  constitute 
a  payment  of  money  by  Daniels  for  the  use  of  Pracht  under 
such  circumstances  as  would  imply  a  promise  on  Pracht's 
.part  to  lepay  the  same?  It  is  foi-cibly  and  plausibly  argued 
by  counsel  for  appellant  thnt  since  Pracht  directed  Daniels 
to  pay  the  proceeds  of  the  sales  of  the  horses  into  the  bank 
only  as  agent  of  Case,  and  in  pui'suance  of  bis  instructions, 
and  the  money  so  paid  not  being  the  money  of  Daniels,  but 
was  undei'stood  to  be  the  money  of  Case,  which  was  intended 
to  be  and  was  applied  to  the  satisfaction  of  his  note,  no  prom- 
ise  by  Pracht  to  repay  it  can  be  implied.  It  is  very  evident 
that  such  a  promise  was  not  in  contemplation  by  the  parties ; 
but,  on  the  contrary,  the  circumstances  rebut  any  intention 
on  the  part  of  Pracht  to  bind  himself  by  such  an  implied 
agreement.    If,  therefore,  ft  promise  is  to  be  implied  on  the 
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pai-t  of  Pnioht  to  repay  the  money,  it  is  an  implication  of  law 
that  arises  from  the  facts  and  circumstances  independent  of 
a^ement  ov  presumed  intention. 

It  appears  from  the  uncontiudicted  evidence  that  the  money 
received  from  the  sales  of  the  stock  in  question  was  in  part 
applied  by  Pi-acht's  direction  to  the  payment  and  discharge 
of  tlie  note  upon  which  he  was  surety,  and  tlie  balance  paid 
to  him  directly ,  that  his  obligation  as  such  surety  was  there- 
by extinguished,  and  the  money  so  used  was  repaid  to  the 
purchasers  of  the  stock  by  Daniels.  Upon  this  state  of  facts 
it  seems  to  us  that,  while  the  case  presented  may  not  fall 
clearly  within  the  doctrine  announced  in  any  of  the  adjudged 
cases  wherein  a  light  to  recover  money  paid  for  another's 
use  has  been  upheld,  the  law  did,  regai-dless  of  the  intention 
of  the  parties,  impose  the  obligation  upon  Pracht  to  save 
Daniels  harmless  upon  the  theory  that  he,  having  received 
a  benefit  from  the  payment  of  the  money  is,  in  equity  and 
good  conscience,  bound  to  answer  to  Daniels,  who  received 
no  benefit  from  its  application,  but  was  compelled  to  refund 
the  same. 

The  amount  of  the  judgment  rendered  in  the  court  below 
indicates  that  Pracht's  liability  was  placed  upon  other  and 
different  grounds  than  that  above  stated,  and  he  was  held 
liable  evidently  on  the  theory  that  his  liability  to  Daniels 
sprang  from  some  implied  warranty  of  title  to  the  horees. 
We  think  it  too  clear  for  argument  that  his  liability  springs 
solely  from  the  fact  that  the  money  was  paid  by  his  instruc- 
tion  in  satisfaction  of  his  obligation  as  sui-ety,  and  not  on  ac- 
count of  any  connection  that  he  had  with  the  control  or  sale 
of  the  horses  in  question ;  and  the  judgment,  in  so  far  as  it 
includes  any  of  the  costs  or  expenses  that  appellee  was  com- 
pelled to  pay  in  and  about  the  suite  instituted  by  Jenkins 
and  Edwai'ds,  is  erroneous  and  he  should  be  held  liable  only 
for  $200,  the  amount  of  money  paid  for  his  use,  with  intei-est 
from  the  date  of  such  payment  until  the  trial  of  the  case. 

The  judgment  of  the  court  below  is  therefore  reversed  and 
the  cause  remanded,  with  direction  to  enter  judgment  for  tho 
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amoont  paid  by  DanieU  into  the  bank  and  to  Pracht  from 
the  proceeds  of  tbe  sales  of  the  horses  to  Jenkins  and  Ed- 
wards, with  intei-est  thereon  to  date  of  trial. 

Reverted  and  modified. 


Drake  v.  Avauzini. 

1.  ConSTEBCLAIM. 

Damages  claimed  to  hare  acomed  by  reason  of  aCtachmeat  prooeedlngs 
by  the  assignee  of  the  clalma  sued  on,  which  claims  have  been  re- 
assigned before  the  commencemaat  of  the  pending  action,  are  not 
available  as  a  counterclaim. 

S.  ATTACHHKMT — BUBDEK  OF  Pboof. 

Wherethe  facta  alleged  iD'the  affidavit  as  the  gronnd  of  attachment  an 
traversed  bj  the  defendant,  the  burden  of  proof  is  npoD  tbe  plain- 
tiff to  show  their  existence,  and  upon  his  failure  to  do  this  the 
attachment  should  be  dissolved. 

Appeal  from  the  County  Court  nf  &ilpin  County. 

On  the  23d  of  October,  1890,  the  appellee  instituted  this 
action  in  the  county  court  of  Gilpin  county  against  the  ap- 
pellant to  recover  t87  alleged  to  be  due  him  for  work  and 
labor  performed  for  appellant  upon  the  Mary  Miller  mine 
between  the  first  day  of  August  and  the  firat  day  of  October, 
1890;  and  aUo  to  recover  the  sum  of  $84.50  for  work  done 
by  Louis  Avanzini  in  tbe  same  mine,  between  the  same  dates, 
as  assignee  of  such  claim. 

An  attachment  was  sued  out,  based  upon  the  ground  of 
failure  of  defendant  to  pay  for  work  and  labor  which  should 
have  been  paid  for  when  the  services  were  rendered. 

On  November  29, 1890,  the  appellant  filed  his  answer  con- 
taining, firgt,  a  geneial  denial;  second,  that  appellee  and 
Louis  Avanzini  had  theretofoi-e  assigned  said  claims  to  one 
Frank  Schoesser  and  that  said  Schoesser  was  the  lawful 
holder  and  owner  of  same ;  and,  third,  setting  up  an  alleged 
counterclaim,  which  may  be  briefly  sammaiized  as  follows : 
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That  the  plaintiff,  together  with  Louia  Avanzini,  on  the 
29th  day  of  September,  1890,  nasigned  the  claims  upoo  which 
this  actios  is  brought  to  one  Frank  Schoeaser ;  tl^t  on  that 
date  Sohoesser  commenced  an  action  on  these  and  certain 
other  claims  assigned  to  him  by  other  parties,  against  the 
appellant,  and  sued  out  a  writ  oE  attachment  in  that  action, 
that  was  by  the  sheriff  of  Gilpin  county  levied  upon  a  car 
load  of  ore  belonging  to  appellant. 

That  in  pursuance  of  an  undertaking  execated  by  Samuel 
V.  Newell  and  one  Harry  G.  Shuck  the  ore  was  released, 
shipped  to  the  smelting  works  at  Denver,  and  the  proceeds 
of  the  same  retained  by  Shuck  to  indemnify  himself  and  his 
cosurety  on  such  undeitaking. 

That  on  the  SOth  day  of  September,  1890,  one  Benjamin 
F.  Lowell  commenced  an  action  in  the  district  court  of  the 
first  judicial  distiict  against  Fi-ank .  Schoesser  to  recover  the 
sum  of  (65. 98,  wherein  a  writ  of  attachment  was  isoued  and 
delivered  to  the  sheriff  of  Gilpin  county,  who,  by  the.direc- 
^on  of  Lowell,  garnished  Shuck  na  a  debtor  of  said  Schoesser, 

That  Shuck,  in  response  to  the  interrogatories  propounded, 
answered  in  substance  that  he  had  iu  his  possession,  as  bonds- 
man for  appellant,  the  sum  of  $458,  the  proceeds  of  the  oar 
of  ore  aforesaid. 

That  said  Lowell  recovered  judgment  by  default  in  that 
action  against  Schoesser  for  his  claim  and  costs,  And  that  a 
motion  for  judgment  upoo  the  answer  of  the  gurnishee  was 
pending  in  the  action.  That  several  other  suits  were  brought 
by  different  parties  against  said  Schoesser  before  justices  of 
the  peace  and  in  the  county  court,  in  which  attachments  were 
issued  and  garnishee  process  served  upon  Shuck,  to  which 
he  answered  in  substance  as  above  set  forth ;  and  that  judg- 
ment had  been  rendered  against  him  as  garnishee  in  said  ac- 
tions. 

That  afterwards,  and  on  the  14th  day  of  October,  1890, 
Schoesser  dismissed  his  suit  and  attachment  proceedings 
gainst  the  appellant ;  alleges  that  appellant  haa  been  dam- 
aged  by  reason  of  said  proceedings  in  the  sum  of  $900,  and 
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prays  that  Frank  Schoesser  and  all  the  other  parties  for 
whom  he  instituted  said  action  as  assignee  be  made  parties 
to  this  action,  and  that  such  damages  be  allowed  as  a  coun- 
terclaim against  the  plaintiff. 

On  motion  this  coanterclaim  was  stricken  from  the  answer. 
Plaintiff  filed  a  replication  to  the  second  ground  of  the  an- 
swer,  denying  that  Schoesser  was  the  owner  of  the  claims, 
and  alleging  that  the  same  had  been  reassigned  by  him  to 
plaintiff  before  the  commencement  of  this  suit.  Upon  these 
issues  the  cause  came  on  for  trial  and  judgment  was  rendered 
in  favor  of  plaintiff  both  upon  the  merits  of  the  case  and 
apon  the  attachment  issue. 

Messrs.  FuLLEETON  &  Van  Auebn,  for  appellant    ' 

Messrs.  LivssAY  &  Hdbi^ut,  for  appellee. 

Mb.  Justice  Goddabd  delivered  the  opinion  of  the  court. 

Numerous  errors  are  assigned,  but  they  are  chiefly  predi- 
cated upon  the  action  of  the  court  below  in  striking  the 
counterclaim  from  the  answer  and  the  rejection  of  testimony 
offered  in  support  of  the  facta  alleged  therein. 

It  appeals  from  the  uucontradicted  evidence  introduced 
by  plaintiff  that  the  plaintiff  and  his  assignor  performed  the 
service  sued  for  and  that  they  had  not  been  paid.  The  denial 
of  appellee's  nght  to  maintain  the  action  on  account  of  the 
piior  assignment  of  the  claims  to  Schoesser,  and  the  institu- 
tion of  the  suit  thereon  by  him  is  without  merit,  since  it 
clearly  appears  that  that  action  was  diamistied  and  the  claims 
reassigned  by  him  to  plnintiff  and  bis  assignor  before  the 
commencement  of  this  action. 

The  third  defense  was  properly  stricken  from  the  answer, 
as  the  facts  alleged  therein  constituted  no  countercl^m  to 
plaintiff's  cause  of  action.  The  damages,  if  any,  caused  to 
appellant  by  the  suing  out  of  the  attachment  in  the  former 
action  must  be  recovered,  if  at  all,  in  an  action  against 
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Schoeaser  and  his  sarety  on  the  attachment  bond,  and  can- 
not be  made  available  as  a  counterclaim  ngalnst  the  plaintiff 
in  this  action  for  two  apparent  reasons.  First,  the  plaintiff 
was  not  a  party  to  that  instrument;  and,  lecond,  if  he  could 
be  held  liaUe,  as  appellant's  counsel  seem  to  cham,  for  a 
portion  of  such  damages  by  reason  of  being  a  party  in  inter- 
est in  the  action,  such  liability  would  be  a  joint  one  and  not 
available  as  a  counterclaim  in  an  action  brought  by  him  to 
recover  an  individual  indebtedness. 

The  defendant's  liability  to  pltuntaEf  for  the  services  per- 
formed by  him  and  his  assignor  was  in  no  way  affected  or 
lessened  by  any  of  the  facts  alleged  in  the  counterclaim,  and 
upon  the  evidence  the  court  correctly  adjudged  him  liable 
for  the  amount  sued  for.  A  diligent  and  careful  examina- 
tioQ  of  tbe  record  fails  to  disclose  any  evidence  upon  which 
the  judgment  of  the  court  below,  in  sustaining  tbe  attach- 
ment, can  be  upheld.  There  is  no  evidence  of  the  terms  of 
the  contract  under  which  the  services  were  performed,  or  of 
the  time  when  they  were  to  be  paid  for.  The  appellant  hav- 
ing traversed  the  f^cte,  alleged  in  tbe  affiditvit  as  the  gi'ound 
of  attachment,  tbe  burden  was  upon  the  plaintiEE  to  show 
their  existence.  Failing  to  do  this,  the  court  erred  in  refus- 
ing to  dissolve  the  attachment.  The  judgment  of  the  court 
below,  upon  the  merits,  is  therefore  affirmed ;  and  its  judg- 
ment upon  the  attachment  issue  reversed  and  attachment 
dismissed  at  costs  of  appellee ;  costs  in  this  court  to  be  pnid 
by  appellant. 

Judgment  modified. 


Dbnveb  Teamway  Co.  v.  Owbns. 

1.  ALieHTiMa  PBou  Cablx  Cam. 

If  a  cable  oar  stops  lor  a  pnssenger  to  alight,  It  la  Qagllgence  to  start 
the  car  while  the  pauenger  Is  getting  ofl;  but  If  a  passenger  aCeps 
from  the  oar  while  it  is  going  at  any  anoh  rat«  of  speed  as  eleven 
miles  per  hour,  such  act  Is  gross  oontribntoir  negligence;  apasBOn- 
ger  seeking  to  alight,  ahoald  wait  until  t^  car  comes  to  a  fnll 


Dicized  by  Google 


108  Denver  Teamway  Co.  v.  Owenb.  [April  T., 

stop,  or,  ontll  It  li  nioTliig  bo  bIowI;  that,  under  all  th«  dream' 
BtancM,  It  Is  safe  to  step  off.  • 

2.  New  Tbials. 

A  trial  judge  may  with  propriety  grant  a  new  trial  in  case  of  aeriouB 
doubt — as  where  he  Is  convinced  tliat  the  Jary  have  not  fully  oom- 
prehended,  or  fairly  considered,  the  evidence,  and  this,  even  though 
he  might  not  be  justified  In  directing  a  verdict  npon  the  evidence, 

3.  IsSTKUCTioNa — Abstkact,  Coxcbbte. 

Instructions  should  not  be  too  general,  nor  should  they  be  given  in  the 
abstract;  but,  when  correct  abstract  propositions  of  law  are  given, 
and  the  instruetiona  considered  together,  advise  tbe  Jury  clearly 
and  in  the  concrete,  the  abstract  proposltlona  do  not  necessarily 
vitiate  the  charge. 

4.  Credibilitt  of  WrruKasES— Weight  or  Evide^ice. 

Tbe  jury  are  not  under  all  circumstances  the  tole  judges  of  the  cred- 
ibility of  the  witnesses  and  of  tbe  weight  of  their  testimony,  since 
the  court  is  sometimes  justified  in  directing  a  verdict  upon  tbe  ev- 
idence; but  where  il  is  proper  to  submit  a  case  to  tbe  jury.  It  is  not 
reveraible  error  to  charge  them  that  they  are  the  tole  Judges,  etc. 

B.  Evidence — Nuubeb  of  Withesbbs. 

The  weight  of  evidence  doea  not  depend  wboUy  upon  tbe  number  of 
witnesses  testifying  to  the  same  matter  or  ti-ansaction;  tbe  number 
of  witnesses  is  to  be  regarded,  but  on  Instruction  that  the  number 
Is  controlling,  Is  not  proper,  if  any  circumstance  to  be  conddered 
Id  determining  tbe  weigbt  of  the  testimony  Is  not  stated  in  the  in- 
struction. 

0.  lUPEACBIKO  EVIDKNCE. 

Proper  foundation  baring  been  laid,  a  witness  may  be  Impeached  by 
sbowii^  that  he  has  made  statemente  material  to  tbe  Issue  differ- 
ent from  his  testimony  as  given;  but  be  cannot  be  Impeached  by 
showing  bis  contradictory  statements  concemtng  collatoral  or  Im- 
material matters. 

7.  Particular  Habit  ob  Ccbtou. 

In  case  of  doubt  as  te  what  a  person  lias  done,  it  may  be  considered 
more  probable  that  he  hu  done  what  lie  has  been  in  the  bablt  of 
doing  than  that  he  lias  acted  otherwise;  heoce,  tbe  particular  habit 
or  custom  of  an  individual  may  bo  shown  where  there  Is  confilcting 
evidence  as  to  whether  be  has  or  has  not  done  some  act  material  to 
tbe  issue. 

8.  Attobnbt  and  Client— Pri VI legkd  CouMUNicAnons. 

The  statute  excluding  an  attorney  from  being  examined  without  tbe 
consent  of  his  client  as  to  any  communication  made  by  the  client 
t(i  liim,  or  his  advice  given  thereon  in  the  course  of  professional 
employment,  should  be  fairly  construed  and  applied  according  to 
tbe  plain  Import  of  its  terms;  the  statute  is  for  the  benefit  of  the 
client,  not  the  attorney. 
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To«oiistitute  profesBtonal  eroplojrment,  It  is  not  neceHSary  that  nn;  re- 
tainer Hbould  have  been  paid,  promised,  or  charged  tor. 

An  attorney  Is  employed  in  his  professional  onpacity  when  he  is  volun- 
tarily  listening  to  his  client's  preliminnry  statement,  or  giving  ad- 
vice thereon,  even  though  he  should,  after  hearing  guoh  Htatement, 
decline  to  be  retaioed  further,  or  the  client  after  hearing  the  attor- 
ney's advice,  should  decline  to  further  employ  him;  a  breach  of 
profeulonat  retatlona  between  attorney  and  client  does  not  of  itself 
remove  the  seal  of  silence  from  the  lips  of  tlie  attorney  in  respect 
to  matters  communicated  In  confidence. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Action  for  personal  iojuiies  occasioned  by  negligence  in 
the  operation  of  street  railway  car.  Judgment  for  plaintiff. 
Defendant  appeals. 

STATEMENT  OP  PRINCIPAL  FACTS. 

On  February  4,  1889,  about  nine  o'clock  in  the  evening, 
the  plaintiff  Ann  Owens  took  passage  on  one  of  defendant's 
cable  cars  at  the  corner  of  15th  and  Stout  streets,  to  be  ou- 
ried  to  the  corner  of  Colfax  avenue  and  Race  street.  The 
conductor  did  not  signal  the  gripman  to  stop  before  reaching 
Race  street ;  but  tlie  car  having  passed  Race  street  plaintiff 
signaled  the  conductor  to  stop  the  car,  and  he  thereupon  rang 
the  bell  for  that  purpose. 

It  was  a  closed  car  with  gripman  in  front,  and  passengers! 
entrance  at  the  rear.  Phtintiff  testified  that  upon  the  con- 
ductoi-'s  signal,  the  car  stopped ;  that  she  arose  and  walked 
to  the  rear  end  of  the  car,  and  as  she  did  so,  asked  the  con- 
ductor complainingly  why  he  always  carried  her  past  her 
place ;  she  testifies  positively  that  the  car  stopped  still;  that 
she  went  out  upon  the  rear  platform  to  alight.  As  she  got 
off  it  appears  that  she  was  thrown  violently  to  the  ground. 

That  plaintiff  in  alighting  from  the  car  was  thrown  to  the 
ground  and  thereby  rendered  unconscious  the  greater  part 
of  the  time  for  several  days  thereafter,  is  not  disputed.  She 
was  undoubtedly  seriously  bruised  and  injured  by  the  fall. 
Her  attending  physician  testified  that  her  skull  was  fractured ; 
that  her  health  had  been  thereby  greatly  impaired ;  and  that 


DiclzedbyGoOglC 


110  Desver  Tramway  Co.  v.  Owens.  [April  T., 

her  injuries  vera  likely  to  be  pennaDent.  Other  physicians 
having  examined  plaintiff  expi-essed  the  opinion  that  her 
skull  was  not  fi-actured  and  that  Bhe  was  not  so  seriously  in- 
jured. 

At  the  time  of  the  accident  plain  tiEF  was  a  domestic  servant ; 
she  testified  that  before  the  accident  her  health  had  been 
good,  and  that  she  had  been  regularly  employed  for  good 
wages.  The  evidence  tended  to  show  that  since  the  accident 
she  had,  hy  reason  of  her  injuries,  beeu  unable  to  take  care 
of  and  support  herself  or  do  any  work  for  any  considerable 
length  of  time.  The  trial  now  under  review  occurred  more 
than  three  and  a  half  years  after  the  accident. 

It  is  conceded  that  the  car  had  been  running  at  the  ratenf 
eleven  miles  per  hour  previous  to  the  accident ;  and  the  tes- 
timony in  behalf  of  defendant  ia  positive  that  the  car  did 
not  slacken  its  speed  at  all  before  the  accident.  The  grip- 
man  testified  that  the  signal  having  been  given  after  the  car 
passed  Race  straet,  he  treated  it  as  a  signal  to  stop  at  the 
next  street  (Vine  street),  and  so  did  not  slacken  speed. 
The  conductor  testified  that  plaintiff  stepped  off  while  the 
car  was  moving  at  its  full  speed.  Thus,  the  distinct  issue 
was  presented  at  the  trial :  Was  the  car  stopped  for  plaintiff 
to  alight  and  was  it  started  again  while  she  was  in  the  act  of 
alighting ;  or  did  she  get  o3  while  the  car  was  running  at 
the  rate  of  eleven  miles  per  hour? 

At  the  time  of  the  accident  the  only  persons  upon  the  car 
were  the  giipman,  the  conductor,  the  plaintiff,  and  two  other 
passengers  (a  colored  man  and  his  wife).  It  is  undisputed 
that  plaintiff  got  off  the  car  at  the  alley — that  is,  midway 
between  Race  and  Vine  streets ;  she  was  found  lying  at  that 
point  unconscious  immediately  after  the  accident.  The 
length  of  the  block  between  Race  and  Vine  streets,  including 
the  alley,  is  266  feet.  The  giipman  and  the  conductor  testi- 
fied that  the  car  did  not  stop  after  it  passed  Race  street  un- 
til it  reached  Vine  sti-eat,  or  near  Vine  street,  and  that  the 
car  did  not  slacken  its  speed  at  all  until  after  it  passed  the 
allev  between  these  two  streets. 
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The  colored  man  testified  tbat  he  supposed  the  car  waa 
going  at  its  full  speed  when  the  accident  occurred,  but  was 
not  paying  very  much  attention ;  that  the  car  finally  stopped 
about  twenty-five  or  thirty  feet  before  reaching  Vine  street. 
The  colored  woman  testified  that  she  had  not  noticed  that 
the  car  stopped  when  Miss  Owens  went  out. 

The  conductor  was  the  firat  to  n&ah  plaintiff  at  the  place 
where  she  had  fallen.  He  testified  that  her  feet  were  nearest 
the  track  iind  that  her  head  lay  toward  the  east,  that  is,  in 
the  direction  the  car  was  going,  but  more  to  the  south  than 
east  He  had  raised  plaintiff  to  a  sitting  posture,  and  was 
thus  eappoi'ting  her  when  the  other  witnesses  arnved. 

It  was  shown  in  evidence  that  plaintiff  in  company  with 
her  friend  Miss  Sphor  called  npon  the  colored  man  and  hia 
wife  about  a  month  after  the  accident  to  ascertain  their  recol- 
lection of  the  matter.  In  rebuttal,  the  proper  foundation  for 
impeaching  testimony  having  been  laid.  Miss  Sphor  testified 
that  the  colored  man  and  his  wife  then  said,  in  substance, 
that  the  car  had  stopped  when  plaintiff  went  out  to  get  off. 
So,  also,  in  rebuttal,  and  as  impeaching  testimony.  Miss 
Eeiser  testified  that  the  colored  woman  had  told  her  some 
weeks  before  the  trial  that  the  conductor  rang  the  bell  and 
that  the  car  stopped  before  plaintiff  got  out. 

After  stating  the  issues,  the  court  charged  the  jury  as 
follows : 

"  2.  The  court  instructs  you  that  the  burden  of  proof  in 
this  case  rests  upon  the  plaintiff,  and  in  order  to  recover,  she 
must  satisfy  you  of  the  truth  of  the  material  allegations  of 
her  complaint  by  a  prepondemnce  of  the  evidence.  If  she 
does  not  so  satisfy  you,  you  must  find  for  the  defendant. 

"  8.  The  court  instructs  you  that  negligence  is  the  violation 
of  tbatobligation  which  enjoins  care  and  caution  in  what  we  do. 
It  is  the  doing  of  something  which  an  ordinarily  careful  and 
prudent  man  would  not  do  under  the  particukr  circumstances, 
or  the  leaving  undone  of  something  which  an  ordinarily  care- 
ful and  prudent  man  would  do  under  those  circumstances. 

"  4.  The  court  instructs  you  that  from  the  last  instruction 
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you  will  notice  that  only  that  care  ia  required  that  an  ordi- 
□anly  careful  and  prudeDt  man  would  use,  but  this  care  must 
be  considered  with  reference  to  the  object  to  which  it  ia  ap* 
plied.  In  determining  what  amounts  to  negligence  in  any 
particular  case,  the  tiling  to  be  cared  for  and  the  danger  to 
which  it  iB  exposed  are  the  principal  considerations.  In  this 
case  it  is  for  you  to  determii\e  whether  the  defendant,  by  its 
servants,  used  such  caie  for  the  protection  and  safety  of  the 
plaintiff  as  an  ordinarily  careful  and  prudent  man  would  have 
used  under  the  circumstanceti.  If  it  did  not,  and  the  plun  tiff 
received  injuries  on  account  of  the  negligence  of  the  defend- 
ant and  not  through  any  want  of  care  on  her  part,  the  de- 
fendant is  liable  in  damages. 

"  5.  The  court  instructs  you  that  it  was  the  duty  of  the 
plaintiff  to  use  ordinary  cure  as  hereinbefore  defined,  a.i  to 
her  own  protection  in  alighting  from  defendant's  car,  and  if 
she  was  guilty  of  negligence  contributing  to  the  injuries  of 
which  she  complains,  then  slie  cannot  recover.  That  is  to 
say,  if  the  defendant,  by  its  servants,  was  guilty  of  negligence, 
and  the  plaintiff  was  also  guiltj' of  negligence  contiibuting  to 
her  injuries,  then  the  plaintiff  cannot  recover  in  this  action. 

"6.  The  court  instructs  you  that  it  was  the  duty  of  the 
plaintiff,  in  seeking  to  alight  from  the  cats  of  the  defendant 
company,  to  wait  until  such  cars  came  to  a  full  stop,  or  were 
moving  bo  slowly  that,  under  all  the  circumstances,  including 
the  time  of  night,  her  sex  and  condition,  it  was  safe  for 
her  to  step  off ;  and  if  she  sought  to  alight  from  the  car  before 
such  time,  although  unless  she  did  so  she  might  be  carried 
by  the  point  where  she  desired  to  get  off,  she  was  negligent 
and  cannot  recover  in  this  case. 

"7.  The  court  instructs  you  that,  in  determining  the 
amount  of  damages  to  which  the  plfuiitiff  ia  entitled,  if  any, 
you  will  take  into  consideration  all  the  facts  and  circum- 
stances in  evidence  before  you — the  nature  and  extent  of  the 
plaintiffs  physical  injuries,  if  any,  whether  such  injuries  aie 
permanent  or  temporary,  and  also  such  prospective  sufferings 
and  loss  of  health  if  any,  ns  you  may  believe,  from  all  the 
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evidence  before  you,  to  be  reasonably  certain  from  the  inju- 
ries she  may  have  received,  her  capacity  for  labor  prior  to 
such  injuries  and  the  amount  usually  earned  by  her,  if  any- 
thing, and  her  diminished  capacity  for  labor,  if  any,  by  rea- 
son of  the  injuries  claimed  to  have  been  received ;  and  if 
you  find  for  the  plaintiff,  you  will  allow  hei"  such  sam  as 
shall  be  fair  and  just  between  the  parties  hereto,  uot  exceed- 
ing the  amount  claimed. 

"8.  The  court  instincts  you  that  you  are  the  sole  judges 
of  the  credibility  of  the  witnesses  and  the  weight  to  be  given 
to  their  testimony.  In  passing  upon  these  matters  you  m;iy 
take  into  consideration  the  interest,  if  any,  they  may  have 
in  the  result  of  this  action ;  their  conduct  upon  the  witness 
stand  ;  their  intelligence  or  want  of  intelligence  ;  their  can- 
dor or  want  of  candor ;  their  means  of  knowledge  of  the 
facts  to  which  they  have  testified ;  any  bias  that  they  may 
have  shown  in  their  evidence ;  andfromall  theciranmstances 
Buri-ounding  them  you  will  give  to  the  evidence  of  each  o! 
them  such  weight  as  you  shall  deem  it  justly  entitled  to." 

Hospital  accommodations,  medical  treatment,  etc.,  having 
been  provided  for  plaintiff  by  defendant,  the  jury  were  ex- 
pressly instructed  nut  to  allow  them  in  any  event ;  hence, 
these  items  do  not  appear  in  Instruction  No.  7. 

Id  addition  to  a  general  verdict  in  favnr  of  plaintiff  the 
jury  returned  answers  to  certain  interrogatories  which  de- 
fendant's counsel  requested  to  have  submitted  to  them,  as 
follows : 

"  1.  Did  stud  cable  car,  i»  response  to  any  stop  signal  given 
by  the  conductor  to  the  gripman,  stop  anywhere  between 
said  Race  and  Vine  streets,  to  let  said  plaintiff  get  off ;  if  so, 
state  whereabouts,  measured  in  the  distance  from  either  one 
of  said  Vine  or  Race  streets? 

"  A.  Yes,  about  133  feet  east  of  Race  street 

*'  2.  Was  the  said  cable  car  moving  at  about  its  regular 
and  usual  rate  of  speed  when  plaintiff  Owens  stepped  from 
said  carta  the  ground  and  received  ber  injuries? 

"  A.  No. 
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"  8.  Do  yoa  find  the  pi-esent  health  and  physical  coDdition 
of  the  plaiotifF  is  now,  as  the  result  of  said  injuries,  different 
aod  worae  from  what  it  was  before  the  receipt  of  said  inju- 
ries; if  so,  state  in  what  paiticulars? 

"  A.  Yes.     General  debility. 

"4.  Do  you  find  the  plaintiff  was  pennanently  or  tempo- 
rarily disabled  from  and  as  the  result  of  said  injuries? 

"A.  Permanently. 

"5.  If  you  answer  permanently  disabled,  state  to  what 
extent  and  in  what  respect  plaintiff  is  permanently  disabled. 

"  A.  Disabled  to  the  extent  that  she  cannot  earn  her  own 
living." 

Mr.  J.  H.  Beowh  and  Mr.  Milton  Smith,  for  appellant. 

Messrs.  Wbli^  McNbal  &  Tatlob,  for  appellee. 

Me.  Justice  Elliott  delivered  the  opinion  of  the  court. 

At  the  trial  of  this  case  there  was  a  sharp  conflict  of  evi- 
dence going  to  the  very  substance  of  the  issue  and  to  the 
very  gist  of  the  action.  Plaintiff  testified  positively  that 
the  car  stopped  for  her  to  alight ;  some  of  defendant's  wit- 
nesses testified  with  equal  positiveness  that  the  car  did  not 
stop,  not  even  slacken  its  speed  for  that  purpose. 

1.  If,  as  claimed  by  plaintiff,  the  car  was  stopped  for  her 
to  alight,  and  she  attempted  to  alight  while  it  was  so  stopped, 
then  it  was  negligence  on  the  part  of  the  defendant  company 
to  start  the  car  again  before  she  got  safely  off.  On  the  other 
hand,  if  plaintiff  stepped  from  the  car  while  it  was  going  at 
any  such  rate  of  speed  as  eleven  miles  per  hour,  such  act 
was  g^'osa  contributory  negligence  on  her  part. 

2.  It  is  urged  with  much  force  in  this  case  that  the  evi- 
dence preponderates  so  strongly  against  plaintiff  that  a  ver- 
dict in  her  favor  cannot  be  sustained  as  a  matter  of  law.  It 
is  conceded  that  the  cause  has  been  tried  five  times  before  a 
jury.     The  fiist  time  the  verdict  was  in  favor  of  plaintiff; 
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at  the  second  and  third  triala  the  jury  disagreed;  on  the 
fourth  tiiitl  the  verdict  was  in  favor  of  plaintiff,  and  the  pre- 
siding judge,  Hon.  J.  A.  Bentley,  set  the  verdict  aside.  His 
reasons  therefor  were  offered  on  thid  trial  in  support  of  de- 
fendant's motion  to  take  the  case  from  the  jury.  Among 
other  things,  Judge  Bentley  aaid : 

*'  I  think  the  verdict  ought  to  be  set  aside,  for  the  simple 
reason  that  there  ia  not  sufficient  satisfactory  proof  in  the 
case  to  sustain  that  verdict. 

**  It  is  true  that  the  plaintiff  testifies  that  the  car  stopped 
when  she  attempted  to  alight,  and  started  again  while  she 
was  attempting  to  alight ;  but  it  is  an  unquestioned  fact  that 
she  was,  at  the  very  moment  of  the  accident,  thrown  into  a 
condition  of  nnconsciousnesu,  from  which  she  awoke  only  pe- 
riodically for  quite  a  large  number  of  days  ;  and  it  may  well 
be  considered  that  her  testimony  should  be  rather  carefully 
flcrutinized  as  to  its  being  absolutely  correct  as  to  exactly 
what  occurred.  But  there  are  some  physical  facts  in  this 
case  which  I  regard  as  overwhelmingly  i^inst  her  state- 
ment. Her  injury  was  upon  the  back  of  her  head.  She  was 
found  lying  upon  her  back,  with  her  head  in  the  direction  in 
which  the  car  was  moving,  unconscious.  Now,  that  points 
to  something.  That  points  to  the  fact  that  she  reached  the 
ground  when  the  motion  of  her  body  was  very  strongly  to 
the  forward — towards  the  way  the  car  was  going.  The  con- 
ductor testifies  that  when  he  saw  her  getting  off  the  car,  her 
back  was  turned  in  the  direction  in  which  the  car  was  mov- 
ing, and  she  was  going  down  the  railing  on  the  steps. 

"  Although  it  is  the  fourth  trial,  and  ordinarily  the  court 
would  act  with  great  reluctance,  it  does  now  act,  and  reaches 
this  conclusion  with  the  groatest  reluctance  ;  Ktill  I  feel  it  is 
my  duty  to  set  aside  the  verdict  and  gi-ant  a  new  trial." 

We  are  not  disposed  to  question  the  wisdom  of  the  court's 
action  in  granting  the  new  trial.  The  evidence  as  it  then 
appeared  is  not  before  us,  except  such  as  is  stated  in  the 
judge's  opinion.    At  that  time,  though  there  had  been  four 
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trials,  two  0/  them  had  been  mistrials.  The  presiding  judgs 
had  listened  to  the  evidence,  and  he  might  with  proprietj 
conclude  that  be  ought  to  ttike  the  verdict  of  another  juiy 
before  rendering  final  judgment.  If  judges  at  nisi  print 
would  review  their  proceedings  a  little  more  rigidly,  and 
grant  new  trials  a  little  more  readily  in  cases  of  serious  doubt, 
there  miglit  be  fewer  appeals  or  fewer  reversals  in  the  appel- 
late courts. 

The  position  in  which  plaintiff's  body  was  found  lying  im- 
mediately after  the  accident  cannot  be  regarded  as  decisive 
of  the  issue  of  negligence  or  contributory  negligence.  The 
car  was  moving  eastward  when  plaintiff  alighted,  so  say  both 
parties  ;  whether  at  the  rate  of  eleven  miles  per  hour  or  just 
starting  at  a  slower  rate  is  the  precise  question  of  fact  in  dis- 
pnte.  In  behalf  of  plaintiff  it  is  contended  that  the  car  start- 
ed while  she  was  in  the  act  of  alighting,  and  so  was  iQ  fact 
moving  before  her  feet  touched  the  ground ;  if  she  had  suc- 
ceeded in  getting  off  while  the  car  was  at  a  standstill,  there 
would  have  been  no  accident. 

The  conductor  testified  that  plaintiff's  head  was  lying  to- 
ward the  east  when  he  found  her ;  on  cross-examination  be 
said  her  head  was  "  a  little  more  to  the  south  than  it  was 
to  the  east."  He  was  the  only  person  testifying  upon  this 
point,  for  he  had  raised  her  body  to  a  "  sitting  posture " 
when  the  other  witnesses  arrived.  Accepting  bis  statement 
as  correct,  what  conclusion  is  to  be  drawn  ?  The  circum- 
stances  must  be  considered ,-  it  was  a  closed  car ;  the  exit 
was  at  the  rear ;  plaintiff  arose  and  walked  out  upon  the  rear 
platform  ;  hut  it  is  not  the  theoiy  of  either  party  that  she 
was  jerked  off  the  rear  platform  by  the  sudden  starting  of 
the  car ;  thei-e  was  a  railing  at  the  rear  of  the  platform  ;  and 
the  conductor  testified  that  he  saw  plaintiff  going  down  the 
steps  to  the  south  side  of  the  car,  and  that  she  "  stepped  off." 

The  car  being  in  motion  gave  a  certain  momentum  to  plain- 
tiff's  body  in  the  direction  it  was  moving ;  by  alighting  upon 
the  immovable  earth,  the  momentum  of  ber  feet  was  suddenly 
ari'ested  while  the  momentum  of  her  body  continued ;  thus, 


Dicized  by  Google 


1894.]         Denver  Tramway  Co.  v.  Owess.  117 

the  tendency  was  to  cause  her  to  fall  towftrd  the  east,  except 
as  her  voluntary  motion  toward  the  south  in  getting  off  act- 
ing conjointly  with  the  motion  of  the  car  ti>wai-d  the  east, 
gave  to  her  body  a  resultant  force  or  momentum  toward  the 
soatbeast.  Thia  was  the  tendency  whatever  the  velocity  of 
the  car.  It  is  conceded  that  such  would  have  been  the  ten- 
dency if  plaintiff  had  alighted  when  the  car  was  moving  at 
the  rate  of  eleven  miles  per  hour ;  but  the  tendency  would 
not  have  been  different,  except  in  degree,  if  she  alighted 
while  it  WHS  moving  at  a  slower  rate — as  just  after  starting. 
So  long  as  ahe  was  supported  by  the  car,  its  movement  would 
give  momeDtum  to  her  body  in  the  direction  it  was  moving. 
It  is  not  impossible  that  the  car  started,  and  thereby  gave 
each  momentum  to  her  body  while  she  stood  poised  upon  the 
steps  in  the  act  of  alighting,  when  it  was  too  late  for  her  to 
recoi],  but  before  she  had  actually  consummated  the  act  of 
alighting  by  placing  her  feet  upon  the  ground.  Thus,  it  ap> 
pears  that  plaintiffs  theory  is  not  necessarily  inconsistent 
with  natutal  laws. 

Again,  plaintiff  may  not  have  fallen  in  the  direction  in 
which  her  body  was  found ;  it  must  be  borne  in  mind  that 
time  enough  elapsed  after  her  fall  and  before  she  was  found, 
for  her  to  have  writhed  about  and  to  have  changed  position 
more  oi  less. 

In  the  foregoing  discussion  we  must  not  be  understood  as 
expressing  any  opinion  as  to  the  real  facts ;  it  is  not  our 
province  to  adopt  or  reject  any  of  the  theories  presented. 
The  position  in  which  plaintiffs  body  was  found  after  the 
accident  was  a  matter  for  argument  and  consideration  by 
the  jury ;  but  it  would  be  usurping  the  province  of  the  jury 
for  the  courts  to  hold  the  same  decisive  as  a  matter  of  law. 

On  motion  for  a  new  trial,  after  the  fifth  trial  (the  one 
DOW  under  review)  Hon.  A.  J.  Rising,  the  presiding  judge, 
among  other  things,  said : 

"  There  are  no  new  questions  presented  in  this  argument 
that  were  not  presented  at  the  time  of  the  trial,  so  far  as  law 
questions  are  concerned,  and  really  there  are  no  new  propo- 
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aitions  presented  io  relation  to  the  evidence,  becftuse  the 
sufficiency  of  the  evidence  to  TraiTAnt  the  verdict  in  every 
respect,  except  as  to  the  amount,  was  challenged  by  the  re- 
qaest  to  charge  the  juiy  tn  find  for  the  defendant. 

'*Five  trials  have  heen  had,  if  I  understood  counsel  cor- 
rectly, at  the  fii-st  of  which  a  verdict  was  found  for  the 
plaintiff,  the  second  and  third  juries  disagreeing,  and  on  the 
fourth  and  fifth  trials  a  verdict  wiiit  found  for  the  plaintiff. 
There  is  some  significance  in  this  with  respect  to  the  ques- 
tion of  the  pHBsion  or  prejudice  of  the  juiy,  because  where 
thei-e  is  a  conflict  of  the  evidence,  to  authorize  the  court  to 
set  a  verdict  aside  he  must  find  something  more  than  that 
there  is  a  prepondei-ance  either  the  one  n^ty  or  the  other ;  he 
must  find  tliat  there  is  such  a  preponderance  as  establishes 
the  fact  that  the  jury  must  have  been  influenced  by  |Hission 
or  prejudice,  or  have  utterly  misconceived  the  application  of 
tlie  evidence.  Now,  when  three  juries  have  found  the  same 
way,  it  woald  be  rather  a  harsh  comment  upon  their  action 
to  say  that  they  had  each  been  influenced  by  passion  or  prej- 
udice, or  that  the  attorneys  had  not  so  presented  their  case, 
after  the  flrst  trial  at  least,  that  there  would  be  any  such 
thing  as  their  getting  off  wrong  upon  a  misapplication  of 
the  evidence,  so,  it  seems  to  me,  it  must  be  taken  for  granted 
that  this  is  not  a  case  where  the  court  should  set  aside  the 
verdict  because  of  the  insufficiency  of  the  evidence. 

"  The  only  serious  question  in  my  mind,  is  as  to  the  ques- 
tion of  damages.  I  think  the  dami^es  are  lai^e,  but  that 
they  are  so  large  as  to  warrant  the  court  to  interfere  is  very 
doubtful.  Courts  go  a  good  ways  in  upholding  verdicts  on 
that  ground. 

"  Here,  in  this  case,  is  a  woman,  very  little  advanced  be- 
yond thii-ty  yeara  of  age.  The  evidence  shows,  or  at  least 
tends  to  show,  that  she,  by  reason  of  this  injurj-,  is  in  poor 
health,  and  has  been  in  poor  health  ever  since,  and  suffers 
pain  and  discomfort  by  reason  of  this  poor  health." 
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In  some  oases  it  is  difficult  for  the  court  to  determine 
whether  It  shoald  or  should  not  withdraw  the  question  of 
negligence,  or  of  contributory  negligence,  irom  the  jury. 
This  subject  was  much  considered  in  Lord  v.  Pueblo  S.  ^  R. 
Co^  12  Colo.  890;  the  doctiine  there  announced  may  be 
considered  the  settled  law  under  our  present  piiictice ;  but 
there  is  difficulty,  nevertheless,  in  the  application  of  those 
rules  to  particular  cases.  Upon  careful  review  and  consid- 
eration of  the  evidence  in  this  case,  we  are  of  opinion  that 
the  trial  court  would  not  have  been  warranted  in  directing 
a  verdict  in  favor  of  defendant.  The  issue  was  one  which 
either  party  was  entitled  to  have  tried  by  a.  jury.  Code, 
Bee.  173.  Upon  the  evidence  adduced,  the  decision  of  the  jury 
mast  be  accepted  as  finiU,  whatever  may  be  the  private  opin- 
ion of  the  judges,  unless  substantial  error  prejudicial  to  the 
defeated  party  intervened  at  the  trial. 

The  opinion  of  Judge  Bentley  does  not  necessarily  indi- 
cate that  he  would  have  ulUmately  directed  a  verdict  in 
favor  of  defendant;  he  simply  granted  a  new  trial.  A  judge 
may  properly  grant  a  new  trial  where  he  is  convinced  that 
the  jury  have  not  fully  comprehended  or  fairly  considered 
the  evidence,  even  though  he  would  not  be  justified  iu  di- 
recting a  verdict.  This  view  is  clearly  expressed  in  the 
opinion  of  Judge  Rising. 

In  Cheen  v.  Taney,  7  Colo.  278,  Mr.  Justice  Helm  deliver- 
ing the  opinion  of  the  oooi-t  said:  "This  court  will  only 
interfere  where,  upon  the  whole  lecord,  it  appears  that  the 
jury  acted  so  unreasonably  in  weighing  testimony  as  to  sug- 
gest  a  strong  presumption  that  their  minds  were  swayed  by 
passion  or  prejudice,  or  that  they  were  governed  by  some 
motive  other  than  that  of  awarding  impartial  justice  to  the 
contending  parties."  See.  also,  Bartghtt  v.  International 
Bank,  119  111.  259. 

8.  Errors  are  assigned  to  the  chai^  of  the  court.  See 
statement  and  instruction  prefixed  to  this  opinion.  It  is  ob- 
jected that  certain  instructions  "  were  too  general  and  ab- 
stract, and  practically  referred  questions  of  law,  as  well  as 
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of  fact,  to  tha  jur}'."  Thia  objection  13  urged  against  in- 
stvuctioiia  2,  8  and  4,  upon  the  questions  of  negligence  and 
contributory  negligence.  It  i3  not  contended  that  these  in- 
fitractions  are  erroneous  as  abstract  propositions  of  law. 
There  woald  be  much  force  in  tlie  objection  if  instructions 
2,  8  and  4  stood  alone  ;  but  the  objection  is  obviated  by  in- 
structions 5  and  6  ;  the  whole  charge  upon  the  same  subject 
must  be  considered  together;  thus  considered,  the  charge 
advised  the  jury  concerning  the  evidence  applicable  to  the 
issues  clearly  and  in  the  concrete.  Union  Gold  M.  Co.  v. 
Rocky  Mt.  Nat.  Bk.,  2  Colo.  566 ;  JPinerty  v.  Fritz,  6  Colo. 
186  ;  Mhrgh  v.  Cramer,  16  Colo.  384  ;  Moffatt  v.  Tenney,  17 
Colo.  199. 

The  objection  that  instruction  No.  7  directed  the  jury  to 
allow  plaintiff  such  damages  as  should  be  fair  and  just  be- 
tween the  paities,  without  reference  to  the  evidence,  is  un- 
tenable. The  instruction  expressly  directed  the  attention  of 
the  jury  to  the  evidence  before  them,  and  to  the  facts  and 
circumstances  in  detail  to  be  considei-ed  in  determining  the 
amount  of  the  damages,  in  cai<e  they  should  find  for  plaintiff. 
It  is  not  ut^d  that  the  elements  of  damage  were  improperly 
specified ;  but  the  last  clause  of  the  instruction  is  complained 
of.  Connsel  cite  the  case  of  Penn.  R.  R.  Co.  v.  Vandever,  36 
Pa.  St.  298,  whei-e  the  court  said  it  was  "  clearly  wrong  "  to 
chaise  the  jury  as  follows  : 

**  The  question  of  diimages  is  for  you.  Should  you  feel  it 
necessary  to  examine  that  question,  let  fair  and  exact  justice 
be  your  guide,  and  your  own  good  sense  will  determine  it." 

Counsel,  also,  cite  the  case  of  Hawkta  v.  K.  0.  S.  ¥ardi, 
103  Mo.  69,  where  it  was  held  that  a  charge  is  erroneous 
which,  "  without  dengnating  the  proper  element!  of  damaget, 
merely  tells  the  juiy  that,  iu  the  event  of  a  verdict  for  the 
plaintifiF,  they  wiU  find  in  such  sum  as  will  compensate  Mm 
for  his  injuries." 

The  want  of  analogy  between  the  instructions  cited,  and 
the  complete  instruction  given  in  the  present  case,  is  clearly 
apparent.     In  respect  to  the  amount  of  damages  to  be 
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awarded  in  cases  of  personal  injuiies,  see  Wall  v.  Livezay, 
6  Colo.  474,  and  cases  there  cited. 

4.  The  giving  of  instruction  No.  8  is  assigned  for  error- 
It  is  contended  Uiat  the  jury  are  not  the  sole  judges  of  the 
credibility  of  the  witnesses  nor  of  the  weiglit  to  be  given  to 
their  testimony.  It  may  be  conceded  that  the  jury  are  not, 
under  all  circumstances,  the  tole  judges  of  such  matters — as, 
for  example,  when  the  court,  under  proper  circumstances, 
directs  a  verdict  upon  the  evidence.  It  follows  that  by  the 
use  of  the  word  tole  the  instruction  was  not  theoretically 
correct  as  an  abstract  legal  proposition  applicable  to  all  cases. 
But  the  word  was  neither  erroneous  nor  misleading  in  its 
practical  effect,  at  tued  under  the  circumitaneee.  Though  it 
is  better  practice  to  omit  the  word,  yet,  if  used,  we  can 
hardly  conceive  of  a  case  that  would  justify  a  reversal  on 
that  ground  alone.  In  a  case  proper  to  be  submitted  to  a 
jury,  they  are  necessarily  the  judges  of  the  credibility  of  the 
witnesses  and  of  the  weight  to  be  given  to  their  testimony; 
subject  t{i  the  instructions  actually  given  by  the  court;  in 
their  retirement  the  jury  can  have  no  further  counsel,  unless 
further  instructions  be  subsequently  given ;  hence,  of  neces- 
sity they  become  the  sole  judges  of  the  credibility  of  the 
witnesses  and  of  the  weight  to  be  given  to  tlieir  testimony, 
subject  to  the  instructions  of  the  court  which  accompany 
them,  and  which  they  are  presumed  to  duly  consider  as  a 
whole.  Therefore,  for  the  time  being  and  for  the  purpose 
of  considering  of  their  verdict,  the  jury  in  this  case  were  the 
sole  jndges,  as  stated  in  the  instruction,  and  it  was  »olelj/  for 
that  occasion  and  for  that  puipose  that  the  instruction  was 
given.  To  hold  otherwise,  would  be  to  invade  the  province 
of  the  jury  and  practically  overthrow  their  authority  in  their 
appropiiate  sphere.  See  2  Thompson  on  Trials,  sec.  2418; 
also,  K.  P.  Ry.  Co.  v.  TwomUy,  8  Colo.  125  j  and  WhiUen 
V.  The  State,  47  Ga.  800. 

5.  The  court  was  requested  to  charge  the  jury,  in  sub- 
stance, as  follows :  If  you  find  from  the  evidence  that  the 
testimony  of  plaintiff  Owens  as  to  how  the  injury  was  re- 
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ceived,  ig  contradicted  by  the  testimony  of  Evftng,  Clark  and 
Mr.  and  Mi-a.  Cruse,  or  by  any  two  of  ttiem,  and  that  aucb 
witnesses  wera  possessed  of  equal  means  of  knowledge  as  to 
bow  the  injury  to  plaintiff  was  occasioned,  and  that  such 
witnesses  have  no  special  interest  in  the  result  of  the  con- 
troversy, and  are  of  equal  credibility  with  plaintiff,  then 
plaintiff  has  failed  to  make  out  her  case  by  a  preponderance 
of  the  evidence,  and  3'our  verdict  must  be  for  the  defendant. 

Was  it  error  to  refuse  such  request  to  charge  ?  The  i-e- 
qaest  names  certain  witnesses ;  it  does  not  name  all ;  it  does 
not  name  the  two  witnesses  who  gave  testimony  tending  to 
impeach  Mr.  and  Mi-g.  Ci-use.  The  instruction  was  calcu- 
lated to  mislead  rather  than  aid  the  jury ;  its  tendency  was 
to  establish  a  sort  of  mathematical  or  numerical  ciitenon  for 
deteimining  the  weight  of  testimony.  It  was  contrary  to 
the  maxim,  ponderavtur  tettei  nan  numerantur.  See  Starkie'a 
Ev.  8S2 ;  aUo,  2  Thompson  on  Trials,  sees.  2421,  2422.  In 
Gretn  v.  Taney,  tvpra,  it  was  said : 

"  The  weight  of  evidence  does  not  wholly  consist  in  its 
volume,  nor  in  the  number  of  individuals  sworn.  That  is  a 
mc»t  beneficent  evidential  rule,  which  gives  juries  a  large 
discretion  in  judging  of  the  credibility  of  witnesses;  which 
makes  it  peculiarly  their  province  to  discriminate  between 
those  who  testify  befoie  them,  and  imposes  upon  them  the 
duty  of  sifting  the  evidence,  accepting  the  true  and  reject- 
ing the  false." 

6.  Plaintiff  was  asked  on  cross-examination  if  she  had  not, 
previous  to  the  time  when  she  was  injured,  had  words  with 
one  of  defendant'^  conductors  about  being  carried  by  her 
stopping  place.  Slie  answei'ed  several  questions  of  this 
character.  She  was  tiieii  asked  if,  011  a  previous  trial  of  this 
cose,  on  June  17, 1890,  or  about  that  date,  before  Judge 
Allen,  she  had  not  testified  to  trouble  between  herself  and 
one  of  the  conductors  on  account  of  his  carrying  her  to  Vine 
street  on  an  occasion  previous  to  her  injury ;  and  if  she  did 
not  on  that  occasion  testify  that  she  then  gave  the  conductor 
a  piece  of  her  mind,  and  told  him  that  if  he  would  get  off  she 
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would  lick  liim.  Plaintiff  denied  having  given  such  testi- 
mony. On  the  defense,  defendant  called  the  official  stenog- 
rapher who  took  the  evidence  at  the  June  tiial,  1890,  and 
by  him  offered  to  show  that  pktntiS  did  give  the  testimony 
thus  inquired  about.  The  rejection  of  this  offer  is  assigned 
for  error. 

The  supposed  violent  words  did  not  occur  on  the  occiision 
of  the  accident,  nor  were  theyconnected  with  that  transaction, 
nor  had  they  been  given  in  chief  on  this  trial;  they  were 
not,  therefore,  a  part  of  the  res  geitm.  But  were  they  ad- 
missible as  impeaching  testimony,  or  for  any  other  purpose? 
After  proper  foundation  laid,  a  witness  may  be  impeached 
by  showing  that  he  has  made  some  statement  material  to  the 
issue  different  from  the  testimony  he  has  given  ;  but  be  can- 
not be  impeached  by  showing  that  he  has  made  a  contradic- 
tory  statement  concennng  some  collateral  or  immaterial  mat- 
lei's  ;  and  such  was  the  nature  of  the  testimony  offered.  1 
Greenleaf's  Ev.  sec.  449. 

The  evidence  offered  was  not  admissible  to  show  the  charac- 
ter or  temper  of  plaintiff;  her  character  was  not  involved- in 
the  issue,  except  as  it  might  be  considered  in  relation  to  her 
veracity  as  a  witness ;  and  her  character  for  vei-Acity  was  not 
open  to  attack  in  the  manner  pi-oposed ;  nor  was  the  temper 
of  the  plaintiff  material  to  the  issue,  except  ns  it  may  have 
been  exhibited  at  the  time  of  the  accident,  and  the  testimony 
offered  did  not  relate  to  that  time. 

7.  The  gripman  being  sworn  as  a  witness  for  defendant 
was  asked  :  "  Was  there  any  custom  or  usage  in  respect  to 
the  place  of  stopping  cars  ?  "  He  answered:  "We  had  orders 
,  not  to  stop  in  the  middle  of  the  block."  Objection  to  this 
testimony  was  sustained ;  and  the  ruling  is  assigned  for  errors 

Whether  the  custom  or  usage  of  a  corporation  may  be  given 
in  evidence  in  its  own  behalf  in  case  it:  is  chained  with  some 
act  causing  injury  and  damage,  and  the  defense  is  that  the 
act  was  done  in  pursuance  of  a  proper  usage  or  custom  well 
known  to  the  party  complaining,  is  a  question  not  directly 
involved  in  this  controversy.    Plaintiff  did  not  complain  be- 
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cause  the  car  was  not  stopped  in  the  middle  of  the  block. 
On  the  contrary,  she  asserts  that  the  car  wat  stopped  in  the 
middle  of  the  block,  and  that  being  so  stopped,  it  was  negli- 
gence to  start  it  again  before  she  bad  got  safely'  off.  She 
does  not  compiain  of  negligent  stopping,  nor  oi  failing  to  stop, 
but  of  negligent  starting. 

If  it  had  been  proposed  to  show  that  the  gripman  had  been 
in  the  service  of  the  company  for  considerable  time,  and  that 
it  had  been  his  particular  habit  or  custom  not  to  stop  in  the 
middle  of  the  block,  this  would  have  lent  corroboration  to 
his  testimony  thut  he  did  not  so  stop ;  for  in  case  of  doubt  as 
to  what  a  pei'son  has  dona,  it  may  be  coni^idered  more  prob- 
able that  he  has  done  what  he  has  been  in  the  h&bit  of  do- 
ing, than  that  he  has  acted  otherwise.  Lawson's  Usages  and 
Customs,  sec.  46 ;  State  v.  Railroad,  52  N.  H.  649.  But  the 
offer  of  testimony  did  not  extend  that  far;  nor  was  such 
view  urged  upon  the  trial  court.  The  reasons  stated  at  the 
trial,  for  and  i^ainst  the  admission  of  the  testimony,  were 
as  follows : 

"  Mr.  Brown.  It  is  ont^  in  explanation  of  why  he  contin* 
ned  on  to  Vine  street  after  receiving  the  signal,  is  all. 

"Mr.  Taylor.  It  is  immaterial  what  caused  him  to  do  it; 
the  question  is  whether  he  did  it  or  not. 

"  The  Court  If  the  only  thing  that  is  material  is  whether 
he  did  it  oi*  not,  I  can't  see  that  it  is  material  why  he  did  it. 

"  Mr.  Brown.  The  custom  and  usage  of  the  company  are 
material  and  part  of  the  res  gestoe." 

Upon  the  grounds  thus  presented  for  the  admission  of  the 
testimony,  the  ruling  of  the  court  was  right;  but  conceding 
that  it  was  competent  to  prove  that  the  rules,  orders,  or  . 
usages  of  the  company  were  not  to  stop  in  the  middle  of  a 
block  oQ  the  ground  that  it  may  be  presumed,  until  the  con- 
trary is  proved,  that  tKe  gripman  obeyed  such  orders,  we  find 
upon  ezamination  that  such  oi-ders  were  abundantly  proved 
by  the  same  witness  without  objection  or  remark  from  any 
one,  both  before  and  after  the  ruling  complained  of.  Before 
the  ruling  the  gripman  had  testified  as  follows  : 


ilzedbyGoOglc 


1894.]        Denver  Teamwat  Co.  v.  Owens.  125 

*'Q.  State  all  you  know  of  the  occurrence. 

"A.  As  near  as  I  can  remember,  we  crossed  Race  street 
and  got  near  the  alley  before  I  got  the  signal  to  stop ;  I  got 
one  bell,  and  we  bad  ordera  not  to  stop  in  the  middle  of  the 
block  to  discbai^e  passengers,  and  I  went  on  to  the  next 
eti'eet,  or  nearly  there,  to  Vine  street.  And  there  was  a  col- 
ored person  caroe  to  the  front  door  of  the  car,  and  said  there 
was  a  lady  fell  off  the  car  and  got  huit,  so  then  I  stopped  the 
car  as  soon  as  I  could." 

Again,  ou  re-examinatioa  after  the  ruling  complained  of, 
the  gripman  testified : 

"  I  got  oue  tap  of  the  bell,  was  all  the  signal  I  got. 

"  Q.  What  was  that  signal  ? 

"  A.  One  tap  of  the  bell  means  stop. 

"  Q.  Stop  the  ear  where  ? 

"A.  At  the  other  side  of  the  crossing,  on  Vine  street;  I 
got  it  at  the  alley  between  Race  and  Vine. 

"Q.  That  signal  was  understood  by  you  to  stop  on  the  far 
side  of  the  next  street  which  you  were  then  approaching  ? 

"  A.  Yes,  sir. 

There  was  no  evidence  contrary  to  the  foregoing  concern- 
ing rulea,  orders  or  usages  of  the  company  in  respect  to 
stopping  in  the  middle  of  a  block;  so  that  the  full  weight 
of  such  evidence  was  before  the  jury  to  be  weighed  by  them 
in  connection  with  the  direct  testimony  as  to  whether  the 
car  did  or  did  not  actually  stop  at  the  middle  of  the  block 
when  and  where  plaintiff  was  injured. 

8.  Mr.  0.  V.  Mead,  an  attorney  at  law  of  several  years  in 
Denver,  was  called  as  u  witness  for  defendant.  He  testified 
that  shortly  after  the  accident,  plaintiff  came  to  his  office  and 
that  he  had  a  talk  with  her  "  about  the  facta  of  this  case." 
He  was  then  asked  to  state  what  that  convei-aation  was. 

Plaintiff's  counsel  being  permitted  to  fii-st  cixisa-examine, 
the  witness  testified  that  the  conversation  between  himself 
and  plaintiff  was  in  his  "professional  capacity;"  tliat  she 
was  consulting  him  "  as  an  attorney  in  relation  to  her  case." 

On  further  examination  in  chief  he  stated  that  he  had 
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never  before  seen  pkintJS  on  professional  business ;  thut  she 
had  never  been  a  client  of  bis  before  that  time  ;  that  the  re- 
lation of  attorney  and  client  never  existed  between  them 
prior  to  that  time ;  that  she  did  not  pay  nor  agree  to  pay  any 
retainer  fee  ;  that  there  waa  no  talk  about  fees  or  compensa- 
tion,  and  no  contract  or  agreement  with  her  at  all. 

The  witness  was  then  asked  if  he  made  any  charge  against 
plaintiff  for  the  consultation.  This  was  objected  to  aa  imma- 
terial, and  the  objection  was  sustained. 

Counsel  for  defendant  then  stated  to  Mr.  Mead  the  sub- 
stance of  plaintiff's  testimony  as  to  the  manner  in  which  she 
bad  been  injured,  and  thereupon  asked  if  plaintiffs  state- 
ment to  him  as  to  the  occurrence  resulting  in  her  injury  was 
materially  or  substantially  different  from  what  she  had  thus 
testified.  The  court  sustained  plaintiff's  objection  to  the  tes- 
timony thus  sought  to  be  elicited.  These  rulings  are  assigned 
for  error. 

At  common  law  profeiitonal  communicatioiu  between  an 
attorney  and  bis  client  i-elating  to  the  business  affaii-s  of  the 
latter  were  privileged.  Lord  Brougham  states  the  reason  of 
the  rule  as  follows : 

'^The  foundation  of  tliis  rule  is  not  difficult  to  discover. 
It  is  not  (as  has  sometimes  been  said)  on  account  of  any  par- 
ticular importance  which  the  law  attributes  to  the  business 
of  legal  professors,  or  any  particular  disposition  to  afford 
them  protection,  though  certainly  it  may  not  be  very  easy  to 
discover,  why  a  like  privilege  has  been  refused  to  others, 
and  especially  to  medical  advisers. 

"But  it  is  out  of  regard  to  the  interests  of  justice  which 
cannot  be  upholden  and  to  the  administration  of  justice, 
which  cannot  go  on  without  the  aid  of  metj  skilled  in  jurispru- 
dence, in  the  practice  of  the  courts,  and  in  those  matters  affect- 
ing rights  and  obligations  which  form  the  subject  of  all  judicial 
proceedings.  If  the  privilege  did  not  exist  at  all,  every  one 
would  be  thrown  upon  his  own  legal  resources.  Deprived  of 
all  professional  assistance,  a  man  would  not  venture  to  con- 
suit  any  skillful  person,  or  would  only  dare  to  tell  his  coun- 
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selor  half  bis  case.  If  the  privilege  were  confiiied  to 
oommQuications  connected  with  suits  begun,  or  intended,  or 
expected,  or  Apprehended,  no  one  could  safely  adopt  such 
precautions  as  might  eventually  render  any  proceedings  suc- 
cessful, or  all  proceedings  supei'fluous."  Greenough  v.  Qaa^ 
Ully  1  My.  &  K.  (7  Eog.  CIi.)  108. 

According  to  one  author  the  rule  had  its  origin  in  the  fact 
that  at  common  law  parties  were  not  competent  witnesses  in 
their  own  behalf,  and  could  not  be  compelled  to  disclose 
facta  known  only  to  themselves.  Weeks  on  Attorneys, 
sec.  342.  The  general  rule  now  being  that  parties  are  compe- 
tent witnesses,  and  that  they  may  be  compelled  to  testify  in 
civil  cases,  it  is  urged  that  the  rule  in  regard  to  professional 
communications  should  be  relaxed.  Cestante  ratione,  cettat 
lex.  There  would  be  some  force  in  this  argument  if  the  rule 
rested  alone  upon  the  common  law ;  but  we  have  a  statute 
passed  long  after  parties  were  made  competent  witnesses  in 
this  state,  which  reads  as  follows ; 

"  An  attorney  shall  not,  without  the  consent  of  bis  client, 
be  examined  as  to  any  communication  made  by  the  client  to 
him,  or  his  advice  given  thei'eon  in  the  course  of  professional 
employment."     Gen.  Statutes,  sec.  3649. 

When  a  party  invokes  the  protection  of  the  statute,  it 
should  not  be  unduly  extended  or  restricted,  but  should  be 
fairly  construed  and  applied  according  to  the  plain  import 
of  its  terms  so  as  to  effectuate  its  intent  and  purpose.  The 
statute  is  intended  for  the  benefit  of  the  client,  not  the  at- 
torney. 

In  determining  whether  or  not  an  attorney  should  be  i-e- 
qOired  or  permitted  to  testify  to  a  conversation  between  him- 
self and  another  person  without  the  consent  of  the  latter, 
the  test  is :  Had  such  person  at  the  time  of  the  conversation 
employed  the  attoi-ney  in  his  professional  capacity  in  respect 
to  the  subject-matter  of  the  conversation?  If  yes,  the  testi- 
mony would  not  be  admissible  ;  otherwise,  it  would  be.  It 
becomes  necessary,  therefore,  to  determine  whether  plaintiff 
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had  employed  Mr.  Mead  in  his  professional  capacity  as  at- 
torney at  the  time  of  the  conversation  inquired  abouL 

To  constitute  professional  employment,  it  is  not  essential 
that  the  client  should  have  employed  the  attoi-ney  profes- 
sionally on  any  previous  occasion.  Such  a  limitation  of  the 
rule  would  bear  hard  upon  a  person  involved  in  legal  con- 
troversy for  the  first  time,  and  also  upon  an  attorney  with 
his  first  cause.  It  is  not  necessary  that  any  retainer  should 
have  been  paid,  promised,  or  charged  for ;  nor  are  such  mat- 
ters of  any  importance  except  as  they  may  tend  to  show 
whether  the  attorney  was  or  was  not  professionally  employed ; 
neither  is  it  material  that  there  was  a  suit  pending  at  the 
time  of  the  consultation,  nor  that  the  attorney  consulted  did 
not  aftei'wards  undertake  the  case  about  which  the  consul- 
tation was  had. 

If  a  person,  in  respect  to  his  business  affairs  or  troubles  of 
any  kind,  consults  with  an  attorney  in  his  professional  ca- 
pacity with  the  view  to  obtaining  professional  advice  or  as- 
sistance, and  the  attorney  voluntarily  permits  or  acquiesces 
in  such  consultation,  then  the  professional  employment  must 
be  regai-ded  as  established  ;  and  the  communication  made  by 
the  client  or  advice  given  by  the  attorney  under  such  cii'- 
cumstances  is  privileged. 

An  attorney  is  employed — that  ia,  he  is  engaged  in  his 
professional  capacity  as  a  lawyer  or  counselor — when  he  is 
listening  to  his  client's  preliminary  statement  of  his  case,  or 
when  be  is  giving  advice  thereon,  just  as  truly  as  when  he 
is  drawing  his  client's  pleadings,  or  advocating  his  client'^ 
cause  in  open  coui't.  It  is  the  consultation  between  attorney 
and  client  which  is  piivileged,  and  which  must  ever  remain 
so,  even  though  the  attorney,  after  hearing  the  preliminary 
statement,  should  decline  to  be  retained  further  in  the  cause, 
or  the  client,  after  hearing  the  attorney's  advice,  should  de- 
cline to  further  employ  him.  The  general  rule  undoubtedly 
is  that  a  breach  of  piofessionnl  relations  between  attorney 
and  client,  whatever  may  be  the  cause,  does  not  of  itself  re- 
move the  seal  of  silence  from  the  lips  of  the  attorney  iu  re- 
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spect  to  matters  received  bj  him  in  conficlence  from  his  client. 
Fatter  v.  SaR,  12  Pick.  89  j  Eunter  v.  Van  BomhortU  1  Md. 
604 ;  Cro»t  v.  R^gim,  50  Mo.  S35. 

In  this  case  it  appeara  that  the  conductor  Evans  \ras  pres- 
ent at  the  coDvei-sation  between  Mr.  Mead  and  the  plaintiff. 
It  does  not  appear  whether  he  heard  or  participated  in  such 
conversation,  nor  in  it  material  wlietber  be  did  or  did  not. 
The  rule  excluding  the  attomey  from  testifying  did  not  ex- 
tend to  Evans,  and  there  is  no  reason  why  he  might  not  have 
been  required  to  state  the  convei«iition,  if  he  beard  it.  Bat 
the  fact  that  Evaus  might  have  testified,  did  not  make  the 
attorney  a  competent  witness  Avithnut  his  client's  consent 
The  statute  contains  no  such  exception,  nor  was  the  consul- 
tation held  in  the  presence  of  opposing  parties,  or  of  all  par- 
ties interested.  It  does  not  appear  that  Evans  represented 
any  party  in  interest  or  anybody  at  all,  iai  that  matter.  Bex 
V.  Brewer,  6  Car.  &  P.  476. 

This  appeal  has  been  ably  prosecuted.  Exhaustive  argu- 
ments, oral  and  printed,  have  beeh  presented,  numerous  au- 
thorities have  been  cited ;  we  have  endeavored  to  give  the  same 
careful  consideration ;  and  thus,  this  opinion  has  been  much 
extended.  Of  the  matters  assigned  fi)r  enxir  and  urged  upon 
our  consideration  we  find  nothing  to  justify  this  court  in 
awarding  another  trial  of  this  much-tried  cause.  The  rec- 
ord as  a  whole  shows  that  the  cause  was  carefully  tried ; 
and  the  judgment  of  the  disti-iot  court  must  accordingly  be 
affirmed. 

Affirmed. 

ON  PETITION  POn  EEHBABING. 
Per  Curiam.     Counsel  urge  the  following  among  other 
gronnds  for  a  rehearing : 

"  The  general  instructions  given  in  this  case  were  not  cured 
t^  the  specific  instruction  hypotbetically  applied  to  the  facts 
of  Miss  Owens'  attempt  to  alight  from  the  car.     Her  testi- 
mony established  two  independent,  distinct  causes  of  action: 
Vol.  XX.— 9 


Dicized  by  Google 


180  Denvbe  Tbamwat  Co.  v.  Owens.  [ApiH  T., 

"  (1)  The  negligently  carrying  of  MUa  Owens  past  her 
destination,  i.  e^  the  corner  of  Rtice  and  Colfax. 

"  (2)  The  failure  of  the  company  to  allow  her  sufficient 
Ume  within  which  to  safely  alight  from  the  oar. 

"  Her  testinoouy  clearly  and  fully  established  prima  faeU 
both  of  these  causes  of  action.  Her  testimony  as  to  the  first 
one,  i.  «.,  carrj'ing  her  past  her  destination,  was  not  denied. 
•  •  •  Of  course,  as  a  matter  of  law,  the  jadgment  •  •  •  upon 
the  first  cause  of  action,  namely,  carrying  her  past  her  desti- 
nation, would  be  clearly  excessive  and  unwarranted.  But 
Tvho  can  say  upon  which  theoiy,  under  the  general  instruc- 
tions in  this  case,  the  jury  proceeded  in  finding  its  verdict? 
So  far  as  Miss  Owens'  testimony  is  concerned,  a  verdict  in 
her  favor  would  be  warranted  upon  either  cause  of  action, 
and,  therefore,  it  is  submitted  that  the  specific  instruction  as 
to  what  would  constitute  negligence  by  Miss  Owens  in  alight- 
ing from  the  car,  did  not  correct  the  error  of  die  general  in- 
structions given  in  this  case." 

The  view  thus  clearly  presented  was  not  discussed  in  thd 
former  opinion,  though  it  was  fully  considered  before  that 
opinion  was  announced.  The  argument  is  forciUy  put,  bat 
the  record  furnishes  a  complete  answer  to  it. 

Firtt :  Plaintiff  did  not  by  her  suit  claim  any  damages  on 
the  ground  that  she  had  been  negligently  carried  past  her 
destination.  The  only  allegation  of  negligence  stated  in  her 
complaint  was  as  follows : 

"  That  defendant  so  negligently,  carelessly  and  unskillfuUy 
managed  and  operated  its  said  railway,  and  the  cars  aforesaid, 
that  said  plaintiff  when  attempting  to  alight  from  the  said 
car,  and  while  exercising  all  due  care  in  that  behalf,  was  sud- 
denly and  violently  thrown  to  the  giound,  and  thereby  was 
greatly  bruised  and  wounded  in  and  upon  the  head  of  plain- 
tiff and  upon  other  parts  of  the  body  of  plaintjff." 

Second :  The  first  instruction  given  by  the  court  to  the  jury 
definitely  specified  the  sole  ground  upon  which  plaintifE 
claimed  arecovery.  It  stated  plaintiff's  claim  as  follows:  That 
the  defendant  company  was  a  earner  of  passengers  for  hire. 
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and  "  received  plaintiff  on  one  of  its  cars  and  for  a  ceitain 
hire  and  reward  paid  by  plaintiff  undertook  her  carriage  along 
Fifteenth  street  and  the  said  Colfax  avenue ;  that  defendant 
BO  negligently,  carelessly  and  anskillfuUy  managed  and  oper- 
ated its  said  railroad  and  cars  that  plaintiff,  while  attemptiiig 
to  alight  from  said  car,  and  while  exercising  all  dae  cai-e  on 
her  part,  was  suddenly  and  violently  thrown  to  the  ground, 
and  thereby  was  greatly  bruised  and  wounded  in  and  upon 
her  bead  and  other  parts  of  her  body,  and  was  made  uncon* 
scions,  and  then  suffered  and  from  thence  hitherto  hath  suf- 
fered great  pain  in  body  and  mind  by  reason  of  said  injury," 
This,  in  connection  with  the  other  instructions,  restricted 
plaintiff's  claim  to  recover  to  the  second  ground  above  stated. 

There  is  nothing  in  the  pleadings,  or  in  the  charge  of  the 
court  to  the  jury,  to  indicate  that  plaintiff  had  any  other 
cause  of  action  than  as  above  stated ;  nor  does  it  appear  that 
any  other  ground  of  complaint  was  urged  against  the  defend- 
ant company  at  the  trial.  It  would  be  entirely  unwarranted, 
therefore,  for  this  court  to  indulge  the  supposition  that  the 
jury  might  have  baued  their  vei'dict  upon  some  other  cause 
of  action. 

The  other  grounds  upon  which  a  rehearing  is  asked  were 
sufficiently  discussed  in  the  former  opinion.  This  case,  owing 
to  its  apparent  hardship  against  the  appellant  company,  has 
been  presented  by  counsel  with  great  zeal  and  ability ;  but 
upon  careful  consideration,  there  appears  no  substantial 
gi-ound  to  justify  an  appellate  court  in  disturbing  the  final 
judgment  in  the  case.  The  petition  for  rehearing  must,  there- 
fore, be  denied. 

Behearit^  denied. 
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Denver  &  Bebkelbt  Pabk  Rapid  Tbaitsit  Cohpanz  t. 

DWTBB. 
1.  PLEADlSQ—'SsaLiaKSCt. 

An  allegation  that  the  defendant  negligently  ran  Its  motor,  on  the  stop 
of  whicli  the  pl^ntiff  wm  riding,  pas\  its  regular  stopping  plaee  at 
Buch  a  high  rate  of  speed  as  rendered  it  impossible  for  him  to 
alight,  and  careleuly  and  negligently  ran  ICa  train  into  a  cut,  the 
embankment  whereof  had  been  carelessly  and  negligently  left  by 
defendant  so  near  its  track  as  to  leave  no  space  for  pUdntiff  to  es- 
cape, so  tliat  he  was  caught  between  the  steps  of  said  motor  and 
said  bank  and  thereby  injured.  Is  an  allegatloD  not  only  of  negll' 
genoe  in  carrying  the  plaintiff  past  his  destination,  but  also  of  neg- 
ligence in  so  operating  its  train  as  to  cause  the  injuries  complained 

oi. 

t.    TBBflPASSKB  OK  TBAIN,  who  IB  HOT. 

A  section  man  of  a  street  car  company,  whose  custom  was  to  furnish 
such  employees  transportation  to  and  from  their  work,  ridii^;  on 
one  of  its  cars  by  order  of  his  foreman,  is  not  a  mere  trespasser,  al- 
though no  fare  was  collected  or  expected  from  him. 

8.  Evidence. 

ConversatJons  between  the  plaintiff  and  the  foreman  of  the  defendant 
company,  and  between  the  phiintiS  and  the  engineer  of  Che  motor, 
concerning  the  seat  which  he  took  on  the  front  platform,  were  ad- 
missible for  the  purpose  of  showing  that  he  was  lawfully  upon  the 
train,  and  alao  that  the  engineerwasawareot  the  position  occupied 

4.   CONTBIBUTOBT  NBaLIOEHCE. 

Although  the  plaintiff  may  have  been  guilty  of  contributory  negligence, 
'     If  the  defendant,  with  knowledge  of  his  exposed  condition,  by  the 
exercise  of  ordinary  care  might  have  prevented  the  injury.  It  was 
it«  duty  to  do  so,  and  failing  in  this  the  plaintiS  may  recover. 

A  party  suddenly  realizing  that  he  Is  in  danger  from  the  negligence  of 
another  is  not  to  be  charged  with  contributory  negligence  lor  every 
error  of  judgment  when  practically  Instantaneous  action  is  required. 

Appeal  from  the  Dittrict  Court  of  Arapdhot  Count jf. 

Action  for  damages  for  personal  injuries.  Judgment  far 
plaintiff.     Defendant  appeals. 

In  July,  1890,  The  Denver  &  Berkeley  Park  Rapid  Tran- 
sit Company  owned  and  operated  a  line  of  street  railway  ex- 
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tending  from  the  city  of  Denver  to  Berkeley  Lake.  It 
operated  the  road  by  means  of  passenger  cars  drawn  by  steam 
motors,  and  was  a  common  carrier  of  passengers  for  bire. 
The  plaintiff  Dwyer,  at  the  date  mentioned  was  an  employee 
of  the  defendant  company,  working  with  others  under  the 
direction  and  control  of  a  section  boss  or  foreman,  and  en- 
gaged in  the  repair  of  the  roadbed  and  track. 

At  its  eastern  terminus  the  road  connected  with  a  cable 
Une  mnning  into  and  through  the  city  of  Denver.  It  was 
the  custom  of  the  defendant  company  to  transport  its  sec- 
tion men,  including  plaintiff,  to  and  from  the  work  by  means 
of  a  hand  car.  At  the  close  of  work  on  the  day  in  question, 
this  hand  car  being  out  of  repair,  plaintiff  and  his  fellow 
workmen  were  directed  by  the  section  boss  to  board  one  of 
defendant's  passing  trains  and  to  get  on  so  as  not  "  to  bother 
the  passengers." 

This  train  consisted  of  a  motor  and  two  cars.  The  ears 
were  filled  with  passengers  and  the  platforms  and  steps 
crowded,  and  for  this  reason  plaintiff  seated  himself  on  the 
front  platform  of  the  motor.  This  platform  was  an  open 
space  about  eighteen  inches  wide,  running  across  the  motor, 
with  an  iron  guard  in  front  and  bars  or  steps  perpendicularly 
under  the  end  of  the  platform  on  the  sides.  Plaintiff  took 
his  seat  on  the  right-hand  side  of  the  motor,  resting  his  feet 
on  the  step  below.  This  necessarily  caused  bis  knees  to  pro- 
ject somewhat  beyond  the  edge  of  the  platform,  which  was 
on  a  line  with  the  side  of  the  motor.  At  the  Denver  termi- 
nus of  the  road  there  was  a  T  with  an  automatic  switch  at 
the  point  where  the  first  arm  of  the  7  left  the  main  track, 
and  a  band  switch  where  this  ai-m  joined  the  other  to  make 
the  stem  of  the  Y.  On  the  stem  of  the  T  there  was  a  coal 
house  where  the  engine  was  accustomed  to  tnke  on  coal  and 
water.  This  Xwas  in  a  cut,  and  on  the  side  occupied  by  the 
plaintiff  the  embankment  was  peipendicular  and  so  close  to 
the  tiack  that  in  places  the  motor  in  passing  grazed  it. 

There  was  evidence  to  show  that  trains  in  running  to  the 
city  were  accustomed  to  stop  between  the  automatic  switch 


Dicized  by  Google 


184  Dbnvik  &  B.  P.  R.  T.  Co.  v.  DTfTEB.  [April  T., 

and  the  hand  switch,  and  that  at  thia  place  passengers  tisaal- 
ly  left  the  train,  after  which  it  would  pass  over  the  stem  o£ 
the  T  to  the  coal  house,  and  would  remain  there  teu  or  fif- 
teen minutas  for  the  purpose  of  replenishing  its  stock  of  coal 
and  water,  and  having  done  tliis  would  back  down  a  short 
distance  to  make  connection  with  tlie  cable  cars.  It  was 
plaintiffs  intention  when  he  boarded  the  motor  on  this  oo 
casion  to  alight  when  he  reached  the  usual  stopping  place 
between  the  switches.  As  he  mounted  the  motor  he  spoke 
to  the  engineer,  saying  that  he  thought  thia  as  comfortable 
»  place  as  he  could  get,  to  which  the  engineer  replied  that 
it  was.  The  evidence  shows  that  the  engineer  from  his  po- 
sition on  the  engine  could  plainly  see  plaintiff  where  he  was 
Bitting.  Oo  the  day  in  question,  before  the  arrival  of  the 
trais  at  the  stof^ing  place  between  the  switches,  the  hand 
switch  was  thrown  by  an  employee  of  the  company,  referred 
to  by  the  witnesses  as  the  relief  conductor.  For  this  reason 
the  train  did  not  stop  at  the  switches.  Plaintiff,  however, 
in  expectation  of  the  train  making  the  usual  stop,  arose  from 
his  sitting  posture  and  was  standing  on  the  bar  or  step,  with 
his  knees  slightly  projecting ;  not  more  so,  however,  than 
when  in  a  sitting  posture,  and  holding  to  the  iron  guard  or 
rail  of  the  platform. 

Flainti£f  endeavored  to  signal  the  engineer  to  stop,  hat 
failed  to  attract  his  attention.  The  train  did  not  stop,  but 
passing  the  switch  entered  the  cut  at  a  considerable  rate  of 
speed,  and  by  so  doing  brought  plaintiff  into  violent  contact 
with  the  embankment  in  the  cut  and  so  broke  his  leg  and 
otherwise  injured  him. 

At  the  close  of  phuntifTs  evidence  the  defendant  moved 
foi'  a  nonsuit  on  the  ground  that  plaintiff  was  guilty  of  such 
contributory  Diligence  as  barred  a  recovery.  Thia  motion 
was  denied.  The  defendant  declined  to  introduce  evidence 
and  the  case  was  submitted  to  the  jury  upon  the  evidence  of 
plaintiff  and  his  witnesses.  The  negligence  relied  upon  is 
charged  in  the  complaint  as  follows : 

"  That  upon  approaching  the  terminus  of  said  road  nearest 
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to  the  city  of  Denver,  said  defendant,  not  regarding  its  duty 
in  that  behalf,  did  so  carelessly,  negligently  and  unskillfuUy 
conduct  and  operate  its  said  train  of  cat's,  iis  iint  only  to  fail 
to  atop  the  same  and  bring  the  same  to  a  halt  at  the  regular 
and  pi-oper  place  for  stopping,  and  permit  and  enable  this 
plaintiff  to  debark  from  said  train,  but  did  carelessly  and  neg- 
ligently run  the  same  past  the  i-egular  Htopping  place  at  a 
high  rate  of  speed,  thus  rendering  it  impossible  for  plaintiCf 
to  debark  therefrom,  and  did  carelessly  and  negligently  run 
its  said  train  on,  to  and  upon  a  switch  or  side  track  there 
situate,  and  against  and  in  to  a  cut  in  the  embankment  thereof, 
which  said  embankment  had  been  theretofore  carelessly  and 
negligently  left  by  defeudant  company  so  near  to  its  said 
switch  or  side  track  as  to  leave  no  space  for  plaintiff  to  es- 
cape, SO'  that  plaintiff  was  caught  between  the  steps  of  said 
motor  engioe  and  said  bank  in  such  wise  as  to  break  plain- 
tiffs leg  and  to  inflict  other  and  farther  permanent  injuries 
upon  plaintiff.' 

Mr.  J.  H.  BbOWn  and  Mr.  MiLTOH  Smith,  for  appellant. 

Mr.  Geokgb  D.  Talbot,  Mr.  Ralph  Talbot  and  Mr. 
W.  H.  WADi-Br,  for  appellee. 

Chief  Justice  Haiti  delivered  the  opinion  of  the  eouit. 

It  is  contended  by  appellant  that  under  the  allegations  of 
the  complaint  the  breach  of  duty  chai;ged  consisted  in  the 
defendant  company  negligently  oaiTying  plaintiff  past  his 
destination,  and  that  for  this  breach  at  best  only  nominal 
damages  are  wan-anted. 

This  argument  is  manifestly  unsound.  The  injuries  for 
which  damages  are  claimed  are  alleged  to  have  been  caused 
by  crushing  plaintiff  "between  the  steps  of  said  motor  en- 
gine and  said  bank.  •  •  •  "  The  allegation  with  reference 
to  carr^'ing  plaintiff  beyond  his  destination  is  inserted  bs  one 
of  the  steps  leading  up  to  these  injuries.     The  authorities 
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cited  and  quoted  as  to  the  measure  of  damages  for  carrying 
a  passenger  beyond  his  destination  have  no  application  in  this 
case.  Wheie  passenger  ai-e  prevented  from  debnrking  at 
their  destination  and  thereafter  injured  by  the  negligence  of 
the  carrier,  it  has  certainly  never  been  lield  that  the  right  of 
recovery  waa  in  such  cases  limited  to  the  rule  of  damages 
governing  where  recovery  is  sought  only  for  canning  the" 
passenger  beyond  hia  place  of  destination  without  affording 
him  an  opportunity  to  debark. 

It  is  said  that  plaintiff  was  at  most  a  mere  trespasser  upon 
the  defendant's  train,  and  that  for  this  reason  a  recovery  is 
unwarranted.  It  is  unnecessary  to  determine  the  duty  ow- 
ing by  a  common  canier  to  a  mere  ti'espasser  upon  its  trains, 
for  the  reason  that  plaintiff  did  not  occupy  that  position  to 
the  defendant.  He  was  in  the  defendant's  employ  at  the  time 
and  it  is  undisputed  that  it  was  the  defendant's  custom  to 
furnish  transportation  to  such  employees  to  and  fmm  their 
work,  and  tliat  upon  this  occasion  the  hand  car  being  out  of 
order,  the  foreman  substituted  ti-ansportation-  by  the  train. 
Although  no  fai-e  was  collected  or  expected  from  the  plaintiff 
the  evidence  shows  that  lie  was  lawfully  upon  the  train. 
BosetiAaum  v.  St.  Paul  ^  I>uluth  R.  B.  Co.,  38  Minn.  173. 

PlaintifTs  conduct  in  taking  »  seat  upon  the  motor  is  not 
to  be  measured  by  the  rules  applicable  to  an  ordinary  railroad 
train.  The  latter  are  much  more  dangei'oua ;  they  usually 
run  at  a  high  mte  of  speed  and  are  not  so  readily  under  con* 
trol.  As  a  rule  they  atop  at  regular  stations  only,  with  com- 
paratively long  distances  intervening,  while  street  cars  run 
at  a  less  rate  of  speed,  are  readily  under  control  and  stop  at 
each  block  upon  signal.  The  roadbeds  of  street  car  lines 
are  usually  smooth  and  easy  of  access,  while  the  car  steps 
are  near  the  ground  and  the  opportunity  tor  exit  more  favor- 
able. This  difference  is  undei'stood  and  acted  upon  by  the 
traveling  public.  Acta,  therefore,  which  would  be  held  as 
gross  negligence  on  the  part  of  a  passenger  in  the  case  of  an 
ordinary  i-ailroad  train  might  not  be  so  construed  in  the  case 
of  a  street  oar. 
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The  evidence  sliowa  that  the  plHtform  upon  which  plaiii- 
tiS  rode  resembled  the  front  pUtform  of  a  street  car,  and  in 
view  of  the  crowded  condition  of  the  cara  and  the  instruc- 
tions nf  the  foreman*  we  think  the  question  of  contributory 
negli^nce  was  one  proper  for  the  consideration  of  the  jury. 
In  this  connection,  the  evidence  tending  to  show  that  the 
switch  was  a  regular  stopping  place  for  defendant's  trains, 
waa  competent  as  showing  that  plaintiff  had  a  right  to  expect 
that  he  would  have  an  oppoi-tunity  to  leave  the  train  at  this 
point,  particuUrly  if  he  signaled  for  this  purpose,  as  he  did. 

Dwyer,  over  appellant's  objection,  testified  as  follows : 

"When  I  was  going  in  the  gate  (itt  Etitch's  Gai'dens)  I 
heard  the  foreman  say,  '  Don't  get  in  so  as  to  bother  the  pas- 
sengers.' I  came  out  of  the  gardens,  *  *  *  saw  that  the 
train  was  full,  and  I  jumped  on  the  engine.  I  looked  inside 
at  the  front  end  and  saw  two  or  three  men  in  there.  I  said 
to  the  engineer,  'I  guess  this  ia  as  comfortable  a  seat  as  I 
can  get.'  He  said,  '  It  is  About  as  comfortable  a  seat  aa  any ; 
it  is  hot  inside.'  I  sat  down  and  got  my  pipe  out  and  went 
to  smoking,  and  we  were  talking  back  and  forth  on  the  way 
in.  I  sat  on  the  platform  and  put  my  feet  on  that  step.  My 
legs  were  beyond  th^  side  of  the  platform  their  width.  Rode 
that  way  till  we  came  to  the  automatic  switch  on  Gallup 
avenue." 

We  deem  this  evidence  all  competent  and  admissible  un- 
der the  issues.  It  was  by  the  foreman's  direction  that  plain- 
tiff got  upon  the  car  and  we  see  no  valid  reason  for  rejecting 
what  was  said  by  the  foreman  at  the  time.  It  was  certainly 
competent  for  the  purpose  of  showing  that  plaintiff  was  law- . 
fully  upon  the  train.  So,  also,  the  conversation  with  the 
engineer  was  pertinent  as  showing  that  he  was  aware  of  the 
position  on  the  motor  occupied  by  the  plaintiff,  as  the  ques- 
tion of  the  defendant's  negligence  must  be  determined  in  the 
light  of  this  knowledge  on  the  part  of  the  engineer.  This 
question  was  called  to  the  attention  of  the  jury  by  the  court 
in  a  number  of  instructions.  The  rule  announced  is  iu  sub- 
stance as  follows:    Although  the  plaintiff  may  have  been 
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guilty  of  contributory  negligence,  this  would  not  prevent  a  re- 
covery. If  the  defendant  with  knowledge  of  hU  exposed 
condition,  by  the  exerciae  of  ordintiry  care  might  have  pre- 
vented the  injury,  it  was  its  duty  to  do  so,  and  failing  in  this 
the  plauitiff  could  i-ecover. 

The  above  qualification  of  the  general  rule  of  negligence 
is  supported  by  the  best  of  authority  in  England  and  also  in 
this  country,  and  is  pKrticularly  applicable  to  the  facts  in 
this  case.  Kantas  Pacific  Ry.  Co.  v.  Cranmer,  4  Colo.  524 ; 
The  Denver  ^  Berkeley  Park  Rapid  Trantit  Co.  v.  Dtayer^  3 
Colo.  Appeals,  408 ;  Z  ^  S.  Coatting  Co.  v.  Tolaon,  139  U. 
S.  651. 

In  the  case  cited  last  the  action  was  by  a  wharfinger  f^;ainst 
a  steamboat  company  for  crushing  his  foot  between  the  tim- 
bers of  a  wharf  by  the  violent  striking  of  a  steamboat  against 
the  wharf.  There  was  conflicting  evidence  as  to  the  negli- 
gence of  the  defendant  and  the  contributory  negligence  of 
plaintiff.  The  supreme  couit  in  tlfe  course  of  its  opinion  sus- 
taining a  recovery,  said,  at  pi^  559 : 

"  The  jury  might  well  be  of  opinion  that  while  there  was 
some  ne^igence  on  his  (plaintiff's)  part  in  standing  where 
and  as  he  did,  j'et  that  the  officers  of  the  boat  knew  just  where 
and  how  he  stood,  and  might  have  avoided  injuring  him  if 
they  had  used  reasonable  cai-e  to  prevent  the  steamboat  from 
striking  the  wharf  with  unusual  and  unnecessary  violence. 
If  such  were  the  facts,  the  defendant's  negligence  was  the 
proximate,  direct  and  efficient  cause  of  the  injury." 

We  have  considered  this  action  without  reference  to  tlie 
fact  that  plaintiff  arose  to  a  standing  position  just  before  the 
accident,  for  the  reason  that,  it  is  conceded,  the  change 
from  a  sitting  to  a  standing  position,  did  not  further  expose 
the'  plaintiff  to  danger  or  iu  any  way  contribute  to  the  accident. 

It  is  claimed  that  plaintiff  might  have  saved  himself  by 
stepping  up  on  the  platform.  Perhaps  he  could  have  done  so, 
but  plaintiff  had  little,  if  any,  time  to  make  a  choice.  When 
asked  why  he  did  not  step  up  on  to  the  platform  he  siud; 

"  It  was  my  fii-st  thought  to  get  off,  and  when  the  second 
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Uiought  cftme  I  called  to  the  engineer,  and  at  the  third  my  foot 
ma  cangbt.  It  was  all  bo  quickly  done  that  I  could  not  do 
that."  A  party  suddenly  realizing  that  he  is  in  danger  from 
the  negligence  of  another  is  not  to  be  charged  with  contribu- 
tory negligence  for  every  error  of  judgment  when  practically 
instantaneous  action  is  required.  This  question  was  fairly 
submitted  to  the  jury  by  the  instructions  and  decided  in  favor 
of  plaintiff,  and  certainly  we  cannot  say  as  a  matter  of  law 
upon  this  review  that  it  was  not  correctly  determined.  Stoket 
V.  Saltonstall,  IS  Peters,  181 ;  Union  Pacific  Rtf.  Co.  v.  EelUff, 
4  Colo.  Appeals,  825 ;  Silver  Cord  C.  M.  Co.  v.  McDonald, 
14  Colo.  191. 

Perceiving  no  error  in  the  record  the  judgment  will  be 
affirmed. 

Affirmed, 

Ms.  JnsTiOB  GoDDABD  did  Dot  ut  in  this  case. 


SCHOOLFIBLD  T.  BbuntON  BT  AL. 

1.  JoBiSMcnos— Waivbb  of  Objection  to. 

A.  party  waives  sllobJecUoua  to  the  jnrlsdlctioD  of  the  court  by  reason 
of  the  manner  In  which  the  cause  vaa  brought  before  It,  by  eatet- 
iug  upon  the  trial  and  conteatinx  Hie  cauM  upon  its  merits. 

2.  PRACnCB — COBBECTIOS   OF   VSBDICT. 

A  verdict  may  be  corrected,  in  form  or  substance,  to  mako  it  show  the 
real  intention  of  the  jury. 

a.  Tbkdict— New  Tbiai,— Mmcondi:ct  of  Juet. 

It  la  ndtcondnct  on  part  of  the  jury  In  arriving  at  the  amount  of  their 
verdict,  and  is  auffldent  to  vlUate  the  same,  to  agree  in  advance 
that  each  juror  name  a  sum  and  the  aggregate  of  the  sums  nnroed 
be  added  together  and  divided  by  the  number  of  jurors,  and  the 
rcAolt  so  ascertained  adopted  as  the  atnouuL 

4.  Pbacticb — EviDKHCx  upoir  HonoN  fob  Nbw  Trial. 

While  it  Is  not  usual  to  examine  witnesMui  in  court  orally  upon  a  motion 
for  a  new  trial.  It  U  within  the  discretion  of  the  trial  conrL  As  a 
rule,  afSdavite  only  are  used  in  snch  oases,  but  oral  testimony  Is 
also  admitaible. 
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5.  Appeixat£  pRA.cncE. 

When  all  the  evidenoe  offered  ou  the  hearing  of  tiie  moUon  for  &  new 
trial  la  not  before  the  appellate  court,  the  finding  of  the  court  be- 
low will  be  accepted  as  correct. 

Error  to  the  Ootintt/  Court  of  Cutter  County. 

Tbt3  action  w&s  originally  instituted  before  J.  S.  Truer, 
R  justice  of  the  peace,  on  the  2dth  day  of  June,  1890.  Sum- 
mona  was  served  on  the  defendant  June  30,  1890 ;  made  re- 
turnable  on  the  6tli  day  of  July,  1800.  On  that  day  an 
affidavit  for  a  change  of  venue  was  filed  in  behalf  of  plain- 
tiEFs,  and  the  change  of  venue  granted  to  one  L.  D.  Jerome, 
a  justice  of  the  peace,  tind  the  papei^  in  the  case  given  to 
the  constable,  A.  W.  Hendiicks,  to  be  delivei'ed.  It  appear- 
ing that  L.  D.  Jerome  had  removed  from  the  county,  the 
constable  delivered  the  papers  to  William  B.  Wadsworth, 
another  justice  of  the  peace,  and  they  were  filed  in  bia  office 
on  the  12th  day  of  September,  1890. 

A  notice  was  served  upon  defendant  to  appear  before  said 
jastice  ou  the  15th  day  of  September,  1890.  On  that  day 
defendant  entered  a  special  appearance  for  the  purpose  of 
moving  to  dismiss  the  action  for  want  of  jurisdiction.  The 
motion  to  dismiss  being  overruled,  defendant  refused  to  ap- 
pear for  trial.  Testimony  was  then  heai-d  by  said  justice 
and  judgment  rendered  for  the  sum  of  f  100  and  costs,  against 
defendant.  Defendant  appealed  from  this  judgment  to  the 
county  court  of  Custer  county,  and  on  the  1st  day  of  Decem- 
ber, 1890,  entered  a  special  appearance  iu  that  court  and 
filed  his  motion  to  dismiss  the  action  for  want  of  jurisdiction. 
PlaiiitifEs  failing  to  appear,  cause  whs  continued  upon  motion 
of  defendant's  coun.sel.  On  the  1st  day  of  Jul}',  1891,  the 
motion  to  dismiss  was  overruled.  Afterwards,  by  consent 
of  all  the  parties,  the  cause  was  set  for  trial  at  the  hour  of 
ten  o'clock  in  the  forenoon  of  March  4, 1891,  and  on  tliat 
day  tried  to  a  juiy.  Upon  this  trial  defendant  appeared  by 
counsel  and  took  pai-t  in  the  trial.  The  jury  returned  a  ver- 
dict in  favor  of  plaintifFs,  which  is  not  pi-eserved  in  the  rec- 
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ord,  aad  were  thereupon  dischai^d.  The  proceedings  then 
had,  as  recited  in  the  record,  are  as  follows : 

"  And  thereupon  it  is  made  to  appear  to  the  court  by  coun- 
sel of  record  for  the  plaintiffs  that  the  verdict  returned  is 
inenfBcient  in  form,  and  it  further  appearing  that  none  of  the 
jurors  have  retired  from  the  court  room,  it  is  considered  and 
ordered  by  the  court  that  the  order  discharging  the  said  jury 
be  and  it  is  revoked,  aud  the  said  jury  is  immediately  re- 
called for  the  purpose  of  reforming  tiie  said  verdict,  and 
thereupon  the  said  jury  retire  again  from  the  court  in  charge 
of  the  sworn  officer,  and  after  a  brief  space  of  time  they  re* 
turn  again  into  court,  are  again  polled  by  the  cleik  of  this 
court,  and  present  their  verdict  which  is  in  words  aud  fig- 
ai'es  following: 

"  We,  the  jury  in  the  above  entitled  cause,  find  the  issues 
for  the  plaintiffs,  and  assess  their  damages  at  $80.00  and 
costs." 

Thereupon  a  motion  for  a  new  trial  was  filed,  specifying 
among  other  gi-ounds  misconduct  on  the  part  of  the  jury  in 
arriving  at  the  amount  of  their  verdict  in  that  each  juror 
named  a  sum,  which  several  sums  were  added  together  and 
the  a^regate  divided  by  the  number  of  jurors,  with  the 
agreement  in  advance  that  the  result  ascertained  should  be 
adopted  as  the  amount  of  the  verdict.  In  support  of  the 
motion  plaintiffs  filed  the  afBdavits  of  two  jui'oifi.  Upon 
the  hearing  of  the  motion  the  court  permitted  those  jurors 
to  be  called  and  examined,  and  also  other  members  of  the 
jury.  The  motion  for  new  trial  was  overruled  and  judgment 
entered  npon  the  verdict  for  t^O.OO  and  costs.  To  reverse 
this  judgment  defendant  below  biiugs  the  cause  hei-e  on 


Mr.  Wallace  Schoolbteld  and  Mr.  J.  H.  H.  Low,  tor 
plaintiff  in  error. 

Mr.  John  T.  McNeelgy,  for  defendants  in  error. 
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Mb.  Justice  Goddard  delivered  the  opinion  of  the  oonrt. 

It  is  unnecesaary  to  detarmiDe  whether  the  jastice  of  the 
peace,  Wadsworth,  obtained  jurisdiction  of  the  cantie  by  rea- 
son of  the  manner  In  which  the  same  was  brought  before 
hitn,  or  whether  the  county  court  erred  in  oven-uliDg  the 
motion  to  diamias  for  want  of  such  jurisdiction,  since  the 
plaintiff  in  error  wtuved  all  objections  to  the  jurisdiction  of 
the  county  court  by  entering  upon  the  ti-ial  and  contesting 
the  cause  upon  ita  merits.  C.  C.  R.  Co.  v.  Oaldtcell,  11 
Colo.  645. 

The  action  of  the  court  in  recalling  the  jury  to  correct 
their  verdict  under  the  circumstances  did  not  constitute  re- 
versible error.  So  far  as  tlie  record  discloses,  the  correction 
made  was  one  of  form  only,  and  that,  as  corrected,  it  was  the 
same  in  substance  aa  the  former  verdict.  The  right  to  coi^ 
rect  or  amend  a  verdict  in  form  or  substance  even,  to  make 
it  show  the  real  intention  of  the  jury,  has  been  exercised  by 
courts  from  a  very  early  period.  Sec.  2642,  Thompson  on 
Trials,  vol.  2,  and  cases  cited. 

In  this  instance,  therefore,  the  correction  might  have  been 
made  by  the  court  itself,  and  hence  was  certainly  permissible 
by  the  jury.  Since  the  correction  was  one  of  form  only,  and 
the  sepamtion  of  the  jurors  in  no  manner  prejudiced  the  rights 
of  plaintiff  in  eiTOr,  the  objection  must  be  overruled. 

The  alleged  misconduct  of  the  jury  in  arriving  at  the 
amount  of  the  verdict,  if  proven,  would  have  vitiated  the 
verdict ;  but  all  of  the  testimony  introduced  upon  the  bear- 
ing, and  upon  wliich  the  court  below  decided  the  motion,  is 
not  befoi-e  us.  While  the  affidavits  of  the  jarors  Evans  and 
Howard  would,  if  uncontradicted,  sustain  tliis  ground  of  the 
motion,  yet  it  appearing  that  they  were  examined  and  testi- 
fied orally,  and  that  three  other  jurot«  also  testified  orally 
upon  the  hearing,  we  cannot  say  that  upon  their  oral  tesd- 
mony  and  the  testimony  of  the  other  jurors  the  court  below 
was  not  justified  in  holding  that,  notwithstanding  the  affi- 
davits, there  was  ao  previous  agi-eement  shown  that  the  juiy^ 
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should  adopt  the  result  ascertained  in  the  manner  alleged  as 
the  amount  of  their  vei-dict. 

It  is  insiated  by  counsel  for  piaintift  in  error  that  the  oral 
testimony  was  inadmissible  and  ought  not  to  have  beeu  con- 
sidered. While  it  is  not  usual  to  examine  witneuses  in  court 
orally  upon  a  motion  for  a  new  trial,  yet  we  think  thiit  that 
is  a  matter  within  the  discretion  of  the  trial  court.  Tlie  only 
direct  adjudication  we  have  found  upon  this  subject  is  in  the 
case  of  Oano  v.  Welltf  86  Kan.  688,  wherein  the  conrt  say : 

"  Mattera  of  this  bind  ara  almost  wholly  within  the  sound 
judicial  discretion  of  the  ti-ial  court,  and  unless  the  supreme 
court  can  clearly  see  that  in  the  paiticular  case  the  trial  couit 
abused  its  discretion,  it  will  not  revei-se  its  ruling.  As  a 
rule,  affidavits  only  ai-e  used  in  such  cases,  but  oral  testimony 
may  also  be  used." 

The  oral  testimony  therefore  being  admissible,  and  aU  the 
evidence  offered  on  the  hearing  of  the  motion  not  being  be- 
fore us,  we  cannot  determine  the  correctness  of  the  tiial 
'  court's  finding  thereon,  and  upon  this  review  must  accept 
the  finding  of  the  court  below  as  correct.  The  judgment  is 
accordingly  affirmed. 

Affirmed. 


Johnson  v.  Johnson. 


Res- Judicata. 

A  Jadgment  between  parties  ia  concliuWe  not  ooly  a*  to  the  matters  which 
were  In  foot  determined,  tiut  as  to  all  otber  matters  which  might 
have  been  Ittltciited  ss  Incidental  or  esHentially  connected  with  the 
■nbjeet-matter  ot  tlie  lltlgatloQ,  whether  the  same  were  or  were  not, 
as  a  matter  of  fact,  considered;  but  this  rule  does  not  apply  to  a 
case  where  the  matter  relied  on  was  not  incidental  or  essential  to 
the  determination  of  the  subject-matter,  but  was  a  distinct  and 
separate  cause  of  action  which  the  record  shows  was  left  undeter- 
mined. 

Appeal  from  the  J)utriot  Court  of  Arapahoe  County. 
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Mr.  A.  B.  Ulleby  and  Mr.  J.  H.  RaDDts,  for  appellant 
Messrs.  Bglford  Sc  Mabsh,  for  appellee. 
Mb.  Justice  Goddard  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  b;  appellant,  plaintiff  below,  to 
establish  a  resulting  tiuDt  in  certain  real  estate  in  the  city  of 
Denver,  the  legal  title  to  which  is  in  appellee,  defendant  be- 
low.  Appellee,  in  her  answer,  set  up  inter  alia  the  defense 
of  re»  Judicata,  and  by  consent  the  issue  thereby  presented 
was  first  tried,  and  the  court  below  fouud,  upon  the  evidence 
introduced,  that  this  defense  was  sustained;  and  it  being  de- 
cisive of  the  case,  i-endered  judgment  in  favor  of  appellee. 
The  evidence  introduced  and  i-elied  on  to  support  this  de- 
fense was  the  i-ecord  in  a  certain  action  for  divorce  thereto- 
fore instituted  by  appellant  against  appellee  wherein  a  decree 
was  rendered  in  her  favor  on  July  10,  1891. 

From  this  record  it  appears  that  appellant,  as  plaintiff  in 
that  suit,  set  forth  in  Iiis  complaint  a  cause  of  action  for  di- 
vorce, and  also  the  facts  upon  which  he  relies  in  thie  action 
to  establisli  liis  right  t9  an  uudjvided  half  of  the  real  estate 
in  controversy.  The  ap^wllee,  defendant  in  that  action,  filed 
a  cross  complaint,  setting  up  grounds  for  divorce  as  against 
him,  and  also  alleging  title  to  the  property  in  herself.  The 
bill  of  exceptions  does  not  disclose  the  evidence  offered  upon 
the  trial  of  thut  cause,  but  sets  forth  the  following  findings 
of  fact  and  decree  rendered  thereon : 

"  Fir»t.  That  the  plaintiff  and  defendant  were  duly  married 
on  the  24th  day  of  April,  A.  D.  1884,  at  the  city  of  Denver, 
in  the  county  of  Arapahoe  and  state  of  Colorado. 

'''■Second.  That  ever  since  their  said  marriage  they  have, 
and  still  do  reside  in  said  city,  county  and  state. 

"  Third.  That  they  lived  and  cohabited  together  as  hus- 
band and  wife  from  the  time  of  said  marriage  until  on  or 
about  the  dth  day  of  February,  1891,  when  they  separated 
from  each  other  and  have  not  since  lived  and  cohabited  to- 
gether. 
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"Fourth.  That  neither  the  plaintiff  nor  defendant  have 
been  guilty  of  cruel  and  inhuman  treatment  toward  the  other 
dunug  their  mai-ital  relations. 

"  F\ftk.  That  the  plaintiff  haa  been  guilty  of  habitual 
drunkenness  for  more  than  a  year  last  past  before  the  com- 
meDcement  of  this  action. 

•  *•«*•»* 

"  Seventh.  That  there  are  no  obildrea  living  the  issue  of 
8Md  marriage." 


"  Upon  the  findings  of  fact  aforesaid  it  is  ordered  and  de- 
creed  that  the  plaintiff's  complaint  be  and  the  same  is  hereby 
dismissed. 

"That  the  defendant  Ella  V.  I.  Johnson  be  and  she  is 
hereby  forever  divorced  from  the  plaintiff  and  the  marital  I'e- 
lations  heretofore  existing  between  the  plaintiff  and  the  de- 
fendant are  hereby  absolutely  disaolved. 

*'  It  is  also  further  ordered,  adjudged  and  decreed  that 
the  defendant  do  have  and  recover  judgment  against  the 
plaintiff,  her  legal  costs,  to  be  taxed,  and  that  execution  issue 
therefor." 

It  further  appears  from  the  bill  of  exceptions  that  the  find- 
ings of  fact  when  presented  to  the  coui-t,  included  this  fur- 
ther finding : 

**  Sixth.  That  the  defendant  is  the  sole  owner  in  her  own 
right  of  lot  19,  in  block  5,  Emery's  Subdivision  to  Highlands, 
and  also  of  lot  6,  in  block  11,  Union  Addition  to  Denver, 
and  that  she  is  entitled  to  hold  the  same  as  her  own  sepai-ate 
property." 

And  the  decree  as  prepared  and  submitted  contained  the 
following : 

"That  the  title  and  right  of  possession  to  lot  19,  in  block 

5,  in  Emery's  Subdivision  to  the  town  of  Highlands,  and  lot 

6,  in  block  11,  in  Union  Addition  to  Denver,  all  in  said 
county  and  state,  be  and  they  are  hereby  forever  quieted  as 
^inst  any  and  all  claims  thereto  made  by  the  plaintiff,  and 
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he  is  hereby  forever  barred  from  making  any  claim  to  any 
light,  title  or  intereBt  therein  growing  out  of  their  former 
mai-ital  relatioua." 

Tfaia  finding  and  portion  of  the  decree  were  stricken  oat 
by  the  court.  It  tlierefore  appears  that  while  the  question 
of  the  title  to  the  property  in  contraversy  was  raised  in  the 
pleadings  in  the  divorce  suit,  it  was  not  passed  upon  or  de- 
cided in  that  action.  While  there  is  a  conflict  of  decision 
as  to  the  matters  concluded  by  a  judgment  of  a  court  of  com- 
petent jurisdiction,  it  seems  to  be  settled  that  it  id  conclusive 
aa  to  ail  points  directly  involved  and  necessarily  determined 
by  it,  aud  may  be  availed  of  either  in  bar  or  by  estoppel  in 
any  subsequent  controversy  between  the  parties ;  and  by  the 
current  of  authorities,  to-day  extrinsic  testimony  is  admissible 
to  identify  the  matter  adjudicated,  if  there  be  any  anoer- 
taiiity  as  to  what  was  deteimined  on  the  face  of  the  record. 
And  when,  therefore,  it  clearly  appears  upon  the  face  of  the 
lecord,  that  a  matter,  although  put  in  issue  by  tlie  pleadings, 
and  one  that  might  have  been  adjudicated  in  the  action,  was 
excluded  fi-om  the  eonaideiation  of  the  couit  and  not  passed 
on,  it  follows  that  such  matter  is  not  concluded. 

In  the  case  of  Denver  City  Irrigation  ^  Water  Co.  v.  Mid- 
daugh,  12  Colo.  434,  this  court  in  determining  the  amount 
and  character  of  damages  assessable  in  condemnation  pro- 
ceedings, announced  the  doctrine  that  a  judgment  between 
the  parties  is  conclusive  not  only  as  to  the  matters  that 
were  in  fact  determined  in  the  proceedings,  but  as  to  all 
other  matters  which  might  have  been  litigated  as  incidental, 
or  essentially  connected  with  tbe  subject-matter  of  the  liti- 
gation, whether  the  same  were  or  wei-e  not,  as  a  matter  of 
fact,  considered. 

While  the  rule  thus  broadly  stated  is,  when  read  iu  the 
light  of  the  facts  of  that  case,  undoubtedly  correct,  and  to  be 
accepted  as  the  law  of  this  jurisdiction,  it  is  not  to  be  under- 
stood as  applying  to  a  case  where  the  matter  relied  on  as 
having  been  concluded  was  not  incidental  or  essential  to  the 
determination  of  the  subject-matter  that  was  litigated,  but 
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was  a  dutinct  and  separate  cause  of  action  that  the  record 
clearly  shows  was  not  passed  on  and  decided,  but  was  ex- 
pressly left  undetermined.  The  findings  and  decree  in  the 
former  suit  were  expressly  limited  to  the  divorce  issue,  and 
the  issue  upon  the  title  of  the  property  in  question  was  elim- 
iuated  from  the  findings  of  fact,  and  the  decree  as  prepared 
submitted  to  the  court  by  counsel  for  defendant  in  that 
action. 

It  therefore  clearly  appealing  from  the  record  introduced 
that  the  court  expressly  declined  to  pass  upon  the  question 
of  title  to  this  property,  and  confined  its  decree  solely  to 
the  dissolution  of  the  marri^e  between  the  parties,  the  mat- 
ters in  tiie  issue  in  the  present  action  are  still  at  lai^  and 
undetermined.  We  think  the  court  erred  in  sustaining  the 
defense  of  ret  Judicata,  and  the  judgment  is  accordingly  re- 
versed and  cause  remanded. 

Jteverted. 


TiHESHAN  T.  The  South  Denver  Real  EIsiatb  Company. 

1.    JUXIBDICnOIT  OF  THX  SUPBEKB  CODBT. 

Tbe  supreme  court  has  no  jmiadicUon  npon  appeal  or  writ  of  error  to 
review  the  judgment  of  a  diati-ict  court  where  the  action  does  not 
relate  to  a  franohlie  or  freehold,  where  no  const! to tlonal  qnestion 
is  invoWed  and  where  the  judgment  of  the  court  below  was  one  of 


2.  Saub. 

Tbe  amount  claimed  or  luTolTod  is  uot  a  test  of  the  Jurisdiction  of  the 
■uprepie  court,  but  the  amount  of  the  Judgment,  or  in  replevin, 
the  value  of  the  goods  found,  is  the  criterion  iu  this  particular. 

Hrror  to  tJte  IHttrict  Court  of  Arapahoe  County. 

Mr.  W.  B.  FuMer  and  Mr.  L.  S.  Dixon,  for  plaintiff  in 
error. 

Messrs.  Wolcott  &  Vaile,  for  defendant  in  error. 
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Per  Citriah.  This  action  was  commenced  in  the  district 
court  by  plaintiff  in  error  for  damages  for  breach  ot  contract 
to  convey  certain  real  estate  situate  near  the  city  of  Denver. 

The  action  does  not  relate  to  a  franchise  or  freehold  ad 
these  words  are  used  in  the  act  entitled,  "  An  act  in  relation 
to  courts  of  review,"  etc.,  and  no  constitutional  question  is 
argued  or  raised  that  would  give  this  court  jurisdiction  upon 
appeal  or  wiit  of  error.  Session  Laws  ot  1891,  p.  118  ;  Wy- 
man  v.  Felker,  18  Colo.  882  j  Trimble  v.  The  People,  19  Colo. 
187. 

At  the  close  of  plaintiff's  evidence  a  motion  for  a  nonsuit 
waa  sustained  and  judgment  entered  for  the  defendant.  Un- 
der these  circumstances  the  writ  of  error  was  improperly 
sued  out  from  this  court.  The  statute  referred  to  does  not 
make  the  amount  claimed  or  involved  the  test  of  the  juris- 
diction of  this  court.  The  amount  of  the  judgment,  or  in 
replevin  the  value  of  the  goods  found,  is  made  the  criterion 
in  this  particular.  Although  plaintiff  in  hia  complaint  claims 
damages  in  the  sum  of  $150,000,  he  having  suffered  a  non- 
suit at  the  trial,  this  court  has  no  juiisdiction  to  review  the 
judgment,  and  the  writ  of  error  will  accordingly  be  dismissed. 
JHtmined. 


Irtvtn,  Adm'x,  v.  Lockb. 

i.  cohtbacts — cohsideratiok. 

Wlieit  a  part  of  the  conalderatlon  ii  put  and  a  part  is  not,  it  is  sufficient 

to  avBtaia  a  promise. 
3.  Appellate  Pbacticx. 
When  the  record  does  not  purport  to  contain  all  tlie  evidence  totro- 

duced,  the  presumption  arises  that  the  evidence  omitted  warranted 

the  judgment 

Appeal  from  the  Count}/  Court  of  Pitkin  County. 
Action  for  materials  furnished  and  labor  performed  by 
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plaintiff  for  defendant.     Judgment  for  plaintiff.     Defeudaot 
appeals. 

Mr.  N.  RoLLiira,  for  appellant. 

Mr.  E.  C.  Stihson,  for  appellee. 

Chief  Justice  Ha'Zt  delivered  the  opinion  of  the  court. 

Appellee  Locke  entered  into  a  written  contract  with  ap- 
pellant to  furnish  stone  and  do  certain  work  upon  a  building 
in  the  town  of  Aepen  which  appellant  bad  contracted  to  con- 
struct for  a  third  party. 

This  suit  is  for  extras  furnished  by  Locke.  These  extiiis 
consisted  of  eight  stone  window  caps  of  the  alleged  value  of 
$BM  each,  and  fifty-eight  round  corbels  at  $2.50  each.  The 
case  was  tried  to  the  court  without  a  jury  and  judgment  ren- 
dered for  the  value  of  the  aforementioned  articles,  less  a  re- 
bxte  for  a  small  overpayment  made  by  the  defendant  to 
plaintiff  upon  other  items. 

In  support  of  plaintiff's  claim  he  relies  upon  evidence  to 
the  effect  that  the  extras  were  furnished  at  the  request  of  the 
arcliitect  in  charge  of  the  work  and  that  appellant  ratified  the 
transaction  before  the  work  was  completed,  and  promised 
payment  for  the  extras.  A  part  of  the  extras  were  not  used  and 
it  is  claimed  that  the  new  promise  in  so  f»r  as  it  covered  past 
work  that  was  of  no  benelit  to  appellant  was  without  cnnsid- 
oration  and  not  binding,  but  it  is  well  settled  that  when  a 
part  of  the  consideration  is  past  and  a  part  is  not,  this  is  suf- 
ficient to  sustain  the  promise.  Iioomis  v.  Newhall,  15  Pick. 
159 ;  Wiggin*  v.  Keker,  6  Ind.  262 ;  2iobert9  v.  Qrineold,  35 
Vt.  496. 

The  ruling  of  the  court  sustaining  an  objection  to  the  ques- 
tion propounded  to  defendant  while  upon  the  witness  stand 
as  to  the  lack  of  the  original  authority  of  the  architect  to 
change  the  plans  is  immaterial,  as  plainUff  reUed  upon  a  rat- 
ification l^  Irwin  of  the  acts  of  the  architect  and  not  upon 
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any  claim  of  oiigiiial  authoi-ity  in  the  architect.  Moreover, 
the  defendant  had  previously  answered  a  similar  question 
and  his  denial  could  acquii'e  noadditional  force  by  repetition. 
The  record  does  not  purport  to  contain  all  the  evidence 
introduced.  If  it  did  we  could  not  undertake  to  weigh  the 
evidence  with  a  view  of  subatituting  our  conclnsion  for  that 
of  the  county  couit.  There  is  sufficient,  however,  preserved 
to  support  the  judgment,  and  if  it  were  othei-wise  a  presump- 
tion would  arise  that  the  evidence  omitted  wan-anted  the 
judgment. 

Affirmed. 


Denver  Tramway  Co.  v.  Londoner,  Mayor,  et  al. 

MuKiciPAL  Gbaht— StTBSEquEHT  Aonox. 

Tlie  citf  of  Denver  passed  an  ordlnaQcegTiuittag  the  right  of  wsfthroagh 
Its  streets  to  a  street  railway  company  to  oonstruct  its  road  and 
operate  its  oars  b;  electricity;  this  was  done  bj  the  city  before  Its 
charter  contained  any  express  provision  authorizing  such  grant; 
sutHwquently  the  charter  was  amended  auUiorizing  the  city  to  grant 
right  of  way  for  such  purpose ;  and  thereupon  the  city  passed  or- 
dinances recognizing  its  prior  grant  as  valid,  and  providing  specially 
for  Its  enjoyment  to  a  ceilain  extent;  acting  upon  such  legislative 
and  municipal  authority,  the  lallvray  company  occupied  certain 
streets  for  the  purpose  granted  and  expended  large  sums  of  money 
in  and  about  the  construction  of  its  electric  lines;  htld,  that  the 
executive  ofBcers  of  the  city  could  not,  while  such  municipal  con- 
sent remMued  unrevoked,  Justly  deny  the  right  of  the  street  railway 
company  to  complete  the  work  already  begun,  nor  treatitA  employees 
as  trespassers  tor  proseouttng  suoli  work. 

Error  to  the  District  Court  of  Arapahoe  Oovnty, 

This  action  was  brought  by  The  Denver  Tramway  Com- 
pany (plaintiff  below)  on  December  11, 1889,  to  enjoin  the  then 
mayor  and  chief  of  police  of  the  city  of  Denver  from  inter- 
fering with  its  employees  in  the  construction  of  a  certain  line 
of  electric  street  railway  in  a  street  of  the  city  of  Denver. 
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It  appears  that  the  plaintiff  company  at  and  prior  to  the 
comtneucemeat  of  this  action  was  a  corpoi-ation  formed  by  the 
consolidation  of  The  Denver  Electiio  and  Cable  Railway 
Company  and  The  Denver  Railway  Association,  corporations 
theretofoi'e  duly  organized;  and  the  city  of  Denver  was  a 
municipal  corporatiou  duly  organized  under  special  charter 
in  the  county  of  Ampahoe  and  titate  of  Coloi'ado. 

It  further  appears  that  in  December,  1889,  the  mayor  and 
chief  of  police  of  the  city  of  Denver  caused  the  arrest  of 
certain  employees  of  the  plaintiff  compan)'  as  trespassers,  oq 
the  gfTOund  that  they  were  engaged  in  constructing  the  elec- 
tric lines  of  said  company  in  gaid  city  without  any  authority 
or  permission  so  to  do.  It  was  to  prevent  ssid  municipal 
officers,  their  agents  and  subordinates,  from  interfering  with 
the  plaintiff  company  in  the  construction  of  its  eleotiic  lines 
that  the  writ  of  injuncUon  in  this  case  was  applied  for.  A 
temporary  writ  was  granted  ;  but  upon  Snal  bearing  the  tem- 
porary writ  was  dissolved  and  the  bill  was  dismissed.  To 
reveise  this  judgment  the  plaintiff  company  prosecutes  this 
writ  of  error. 

OS  REHEABiyG. 

Mr.  J.  H.  Brown,  Mr.  L.  S.  Dixon,  Mr.  Hugh  BtrcLER 
and  Mr.  A.  M.  Stevenson,  for  plaintiff  in  error. 

Mr.  John  F.  Shapboth,  Mr.  G.  W.  Whitpobd,  Mr.  F. 
A.  WiLLlAUS  and  Mr.  A.  B.  Seaman,  for  defendants  in  error. 

Messrs.  WolCOtt  &  Vailb,  amict  curicB. 

Fee  Curiam.  In  the  opinion  originally  promulgated  in 
this  case  it  was  said:  "  The  particular  relief  sought  by  the 
action  is  rendered  nugatoiy  by  the  completion  of  the  line  of 
railway  in  controversy  under  subsequent  state  and  municipal 
legisUtiou."  But  in  the  preparation  of  that  opinion  it  was 
assumed  that  counsel  for  plaintiff  had  conceded  the  power  of 
defendants  (the  mayor  and  chief  of  police)  to  question  the 
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validity  of  the  authority  uoder  wliich  the  pliuntiff  company 
was  coDstructiitg  its  electric  lines.  Such  was  oar  understaad- 
ing  of  their  oial  aigutnentB ;  and  upon  this  assnmptiou  it 
was  said :  "  The  sole  question  submitted  for  determination  is 
whether  the  municipal  authorities  of  the  city  of  Denver  were 
authorized  to  gi-an  t,  in  peipetuity,  the  privilege  of  consti'ucting 
lines  of  street  railway  to  be  operated  by  electricity,  at  the 
time  of  the  enactment  of  the  ordiuaoee." 

By  the  petition  and  briefs  for  a  rehearing  counsel  insisted 
that  their  oral  ai-guments  were  misuudei-stood ;  that  they  did 
not  make,  nor  intend  to  makei  any  suuh  concession.  There 
being  no  wiitten  evidence  of  such  concessiou,  it  could  not  be 
insisted  on  as  against  the  denial  of  honoi'able  counsel,  and  so 
a  lehearing  was  gi-anted. 

Upon  re-argument  and  re-examination  our  conclusion  is 
that  this  court  ought  not  to  express  an  opinion  as  to  the  ex- 
tent of  the  rights  or  privileges  of  the  plaintiff  company  under 
Ordinance  No.  S,  of  February  6,  1885,  hereinafter  quoted, 
except  so  far  as  may  be  necessaiy  to  determiiie  whether  the 
mayor  and  chief  of  police  of  the  city  were  justified  in  inter- 
fering as  they  did  with  the  employees  of  said  company  in  the 
work  of  constructing  its  electric  lines  in  December,  1889. 
Whether  the  oi-dinance  granted  to  the  plaintiff  company  a 
privilege  in  perpetuity  is  not  mateiial  to  the  determioatiou 
of  the  present  controversy. 

It  is  conceded  by  the  written  argument  of  counsel  for  de- 
fendants that  "  the  matter  uqw  in  controvei-sy  can  in  no  way 
affect  the  liability  of  the  plaintiff  in  error  (The  Tramway 
Company)  or  its  right  to  the  use  and  enjoyment  of  the  streets 
for  railway  purposes,  which  it  now  occupies." 

It  is  clear  that  there  is  not  at  the  present  time  any  actual 
living  oontitiversy  as  to  the  use  of  the  streets  already  occu- 
pied by  the  plaintiff  company  for  electric  railway  purposes. 
It  will  be  time  enough  to  determine  whether  the  company 
has  a  valid  grant  of  right  of  way  (in  perpetuity  or  other- 
wise) in  streets  not  occupied,  when  such  a  claim  is  asserted 
and  actually  brought  in  issue. 
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The  actual  question  now  presented  for  deteimination  ia 
Bimply  this :  Were  the  employees  of  the  plaintiff  company  in 
pi-osecuting  the  work  of  constructing  the  electric  railway 
liues  of  said  company  through  the  streets  of  the  city  of  Den- 
ver in  December,  1889,  guilty  of  such  misconduct  as  to  ren- 
derthemliable  tobe  interfered  with  and  treated  as  trespassers 
by  the  executive  officers  of  the  city  ?  The  determination  of 
this  question  involves  the  considemtion  of  the  laws  of  the 
state,  and  also  the  ordinances  of  sud  city  as  they  existed 
prior  to  and  at  that  date. 

The  constitution  of  Colorado  has  always  contained  the  fol- 
lowing provision : 

"No  street  railroad  shall  be  constructed  within  any  city, 
town,  or  iDCorporat«d  vlUf^,  without  the  consent  of  the  local 
authorities  having  the  control  of  the  street  or  highway  pro> 
peeed  to  be*oocupied  by  such  street  railroad."  Art.  16, 
sec.  11. 

The  charter  of  the  city  of  Denveras  amended  in  1S83  pro- 
vided, among  other  things,  that  the  city  council  should  have 
power  by  ordinance  as  follows,  to  wit : 

"  Foriy-fint.  To  permit  and  regulate  the  running  of  horse 
railway  cars,  or  cars  propelled  by  dummy  engines,  the  laying 
down  tracks  for  the  same,  the  transportation  of  passengei-s 
thereon,  and  the  foi-m  of  rail  to  be  used,  upon  the  written 
consent  of  the  owners  of  the  land  representing  more  than 
one  half  of  the  frontage  of  the  street,  or  so  much  thereof  as 
is  sought  to  be  used  for  railroad  purposes." 

'■'■  Forty^hird.  To  regulate  and  prohibit  the  use  of  locomo- 
tive engines  and  require  railroad  cars  to  be  propelled  by  other 
power  than  that  of  steam."  •  •  •  Art.  2,  sec.  17,  Session 
Laws,  18SS,  pp.  64,  65. 

While  the  foregoing  charter  provision  was  in  force  the  city 
of  Denver  passed  an  ordinance  containing  the  following  : 

"  Section  1.  That  the  light  of  way  be,  and  the  same  ia 
hereby  granted  to  The  Denver  Electric  and  Cable  Railway 
Company,  its  successors  and  assigns,  to  build,  operate  and 
maintain  a  single  or  double  track  railway,  with  the  switches, 


Dicized  by  Google 


154         Denveb  TaAMWAT  Co.  v.  Lonix>meb.  [April  T., 

turnouts,  side  tracks  and  other  appliances  necessary  for  the 
operation  of  the  same,  iu,  along  and  across  the  streets  of  the 
city  of  Denver,  said  railway  to  be  operated  by  power  trans- 
mitted by  use  of  electricity  or  by  cable."  See  Oi-dinance 
No.  3,  adopted  Fet>.  6, 1885. 

The  charter  of  the  city  of  Denver  as  amended  in  1885 
among  other  things  authorized  the  city: 

"  To  regulate  the  use  of  locomotive  engines,  to  direct  and 
control  the  location  of  cable  and  other  raUroad  tradca." 
Art.  2,  sec.  20,  Session  Laws,  1885,  p.  85. 

Under  the  charter  thus  amended  the  city  council  passed 
an  ordinance  expressly  recognizing  Ordinance  No.  3,  of  Feb- 
ruarj'  6,  1885,  as  valid,  and  providing  for  its  enjoyment  to  a 
certain  extent  by  the  plaintiff  company.  See  Ordinances  28 
and  29,  adopted  May  2  and  8,  1888. 

The  charter  of  the  city  as  amended  in  March,  1889,  aa- 
thorized  the  city  council  by  ordinance : 

"  To  permit  and  regulate  the  running  of  horse  railway 
cars,  or  cars  propelled  by  dummy  engines,  oaiU  or  electricity, 
the  laying  down  ti-acks  for  the  same,  the  transportation  of 
passengers  thereon,  and  the  form  and  kind  of  rail  to  be  used ; 
ftnd  to  require  railway  companies  using  streets  to  hiy  their 
ti'acks  at  the  official  grade  thereof,  aod  to  require  them  to 
bring  such  streets  between  the  sidewalks  to  the  official  grade 
at  their  own  expense ;  and  to  compel  them  to  pave  the 
streets  between  their  tracks,  and  for  a  distance  of  two  feet 
upon  each  side  of  the  same."     Session  Laws,  1889,  p.  127. 

Subsequent  to  the  passive  of  this  amendment  the  city 
council  passed  an  ordinance  (No.  27,  adopted  May  18, 1889), 
recognizing  rights  of  way  theretofore  granted  for  the  use 
and  occupation  of  the  streets  and  avenues  of  the  city  by 
street  railway  cars  propelled  by  electricity  as  well  as  by  horse 
power,  dummy  engines,  cable  and  steam ;  such  ordinance 
provided  for  the  issuance  of  permits  by  the  city  engineer  to 
any  company  or  corporation  constructing  such  railways  to 
excavate  the  streets  for  that  purpose,  and  also  contained 
specific  regulations  concerning  the  manner  in  which  tlie 
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streets  and  aveimes  should  be  used  and  occupied  for  such 
purposes. 

The  agreed  statement  of  facts  shows  that  permits  to  exca- 
vate were  issued  by  tlie  city  engineer  to  the  plaintiff  com- 
pany lu  accordance  with  the  requirements  of  Oi'dinance  No.  27, 
of  Ma3-,1889,  and  that  Ruch  permits  were  coutinued  up  to 
December  9, 1889,  two  days  before  the  commencement  of 
this  action.  The  ^^eed  statement  of  facts  also  shows  the 
following : 

"  That  during  the  month  of  May,  A.  D.  1889,  and  subse- 
quent thereto,  down  to  the  time  of  the  filing  of  the  complaint 
in  this  action,  the  said  plaintiff  company  was  the  only  per- 
aoD  or  corporation  which  had  been,  as  it  claims  by  virtue  of 
the  ordinances  above  set  forth,  granted  the  right  of  way  to 
use  and  occupy  any  of  the  streets  and  avenues  of  the  city 
of  Denver  for  the  purpose  of  laying  a  track  or  tracks  to  be 
used  in  running  cars  propelled  by  electiicity. 

"  That  at  the  time  of  the  passage  of  said  Ordinance  Ko.  27, 
A.  D.  1889,  there  was  ao  other  ordinance  in  existence  grant- 
ing or  purporting  to  grant  to  any  other  company  than  the 
said  plaintiff  the  right  to  construct  a  street  railroad  to  be 
operated  by  means  of  electricity." 

It  will  be  observed  that  all  the  foregoing  statutes  and  or- 
dinances, as  well  as  the  constitutional  provision  above  quoted, 
were  adopted  before  the  action  in  this  case  whs  commenced. 

It  is  time,  the  charter  of  1883  did  not  specifically  author- 
ize the  city  of  Denver  to  permit  the  operation  of  street  rail- 
ways by  electiicity.  But,  as  we  have  seen,  the  various 
amendments  to  the  charter  of  the  city  of  Denver  bear  ample 
proof  of  the  policy  of  our  legislation  iu  the  matter  of  the  lo- 
cation and  operation  of  street  railways.  As  by  the  progress 
of  science,  discovery  and  invention  new  kinds  of  motive 
power  have  been  found  useful  for  propelling  street  railway 
cars,  so  the  charter  has  been  amended  expressly  authorizing 
the  use  of  cable  power  in  1885,  and  electric  power  in  1889 
for  that  purpose,  in  addition  to  horse  power  and  dummy  en- 
gines theretofore  authorized  to  be  used. 
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It  is  true,  that  in  advance  of  speoific  legiElHtive  authority, 
but  nevertheless  in  pursuance  of  the  general  legUIative  pol- 
icy  of  the  statei  the  city  council  of  Denver  did  pass  an  ordi- 
nance authorizing  the  company  (of  which  tlie  plaintiff 
company  is  the  successor)  to  construct  and  opei-ate  street 
railway  cars  by  electricity.  It  i^  also  true,  that  by  a  charter 
pi'ovision  subsequently  enacted  by  the  state  legislature  the 
city  was  expressly  authorized  to  permit  the  running  of  i-ail- 
v/ay  cars  by  electricity ;  and  this  charter  pioviifiou  was  shortly 
followed  by  a  city  ordinance  expressly  recognizing  such 
grauts  of  authority  as  had  theretofore  been  given  to  use  and 
occupy  the  streets  of  the  city  for  the  purpose  of  constructing 
and  operating  railway  cars  by  electricity,  as  well  as  by  other 
kinds  of  motive  power. 

Conceding  that  the  city  was  without  authority  to  adopt 
Ordinance  No.  3,  on  Februaiy6,1885,  it  is  nevertheless  urged 
with  much  force  and  reason  that  the  charter  amendments  of 
1886  and  1889  as  above  stated  and  the  ordinances  adopted 
thereunder  are  to  be  regarded  as  curative  statutes,  thus  le- 
galiziug  the  subsequent  use  of  electric  power  by  the  plaintiff 
company.     A  standard  author  says : 

"  The  rule  in  regard  to  curative  statutes  is  that,  if  the 
thing  omitted  or  failed  to  be  done,  and  which  constitutes  the 
defect  sought  to  be  i-emoved  or  made  harmless,  is  something 
which  the  legislature  might  have  dispensed  with  by  a  pre- 
vious statute,  it  may  do  so  by  a  subsequent  one.  If  the  ir- 
regularity consists  in  doing  some  act,  or  doing  it  in  the  mode 
which  the  legislature  might  have  made  immaterial  by  a 
prior  law,  it  may  do  so  by  a  subsequent  one.  On  this  prin- 
ciple the  legislature  may  validate  contracts  made  ultra  viret 
by  municipal  corporations.  It  may  thus  ratify  a  conti-act  of 
a  municipal  corporation  for  a  public  purpose."  Sutherland 
on  Statutory  Construction,  sec.  483. 

In  any  event,  it  is  clear  that  the  mere  executive  officers  of 
the  city  could  not  as  late  as  December  11, 1389,  be  beard  to 
question  the  plaintiff  company's  right  to  complete  its  electrio 
lines  ali-eady  commenced. 
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By  the  agreed  stntement  of  fdcts  in  this  case  it  appears 
that  at  and  before  the  coinmencemeiit  of  this  suit  the  plain- 
tiff company  "  had  contracted  for  the  construction  and  erec- 
tion of  the  linea  of  double  tiuek  electiic  street  railway  alleged 
ia  its  complaint  to  the  aggregate  extent  of  about  fifteen  (16) 
miles,  including  the  construction  and  erection  of  tiie  same 
Qpou  the  streets  mentioned  in  the  complaint,  and  that  in 
pursuance  thereof  plaintiff  had  incurred  liabilities  to  the 
amount  of  over  one  hundred  thousand  ($100,000)  dollars. 
That  in  addition  to  the  construction  of  said  two  miles  of 
double  track  electric  street  i-ailway  described  in  the  com- 
plaint, said  plaintiff  had  constmcted  about  two  miles  of  its 
lines  of  double  track  electric  street  railway  (through  almost 
the  entire  poilion  of  its  lines  desci-ibed  in  the  complaint) 
situated  in  the  west  division  of  the  city  of  Denver,  except- 
ing the  planting  of  poles  and  the  stringing  of  the  wires 
thereon  ;  that  the  said  poles  are  of  the  same  class  and  char- 
acter as  other  poles  planted  in  the  streets  of  said  city  of  Den- 
ver used  for  the  carrying  of  telephone,  electric  light  and 
other  wti-eS)  except  as  to  height  which  was  considered  imma- 
terial by  the  coui-t  accoi-ding  to  its  own  statement ;  that  the 
wires  along  which  the  electricity  is  to  be  transmitted  for  the 
purpose  of  propelling  the  cars  of  plaintiff  by  electricity  are 
to  be  strung  at  a  lieight  of  from  eighteen  to  twenty  feet 
above  the  surface  of  the  street,  at  an  average  height  higher 
than  that  at  which  some  of  the  arc  electric  lights  are  strung 
across  the  streets  in  said  city  of  Denver." 

Under  such  circumstances,  it  was  manifestly  unjust  for 
the  executive  officei-s  of  the  city  to  ti-eat  the  plaintiff  com- 
pany or  its  employees  as  trespassei-s  for  proceeding  with  the 
work  of  constructing  the  electric  line  of  the  plaintiff  com- 
pany through  the  streets  of  the  city  already  occupied  for 
that  purpose.  The  company  had  expended  large  sums  of 
money  in  a  great  public  enterprise;  it  had  done  this  upon 
the  faith  of  the  express  action  of  the  city  authorities.  The 
use  of  the  streets  for  such  purpose  had  received  legislative 
sanction  ;  that  is,  such  use  had  been  made  lawful  wlien  sup' 
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plemented  by  municipal  conaent.  The  city  had  recognized 
such  use  88  lawful  and  had  epecifically  provided  the  way  and 
means  whereby  the  plaintiff  company  should  proceed  with 
its  work  in  constructing  its  electric  lines,  so  that  even  though 
the  original  graut  of  authority  may  have  been  in  excess  of 
the  chartered  powers  of  the  city,  still  the  executive  officers 
of  the  city  could  not,  while  such  municipal  consent  remained 
unrevoked,  justly  deny  the  right  of  the  plaintiff  company  to 
complete  the  work  already  begun,  por  treat  its  employees  as 
trespassers  for  pi'osecuting  such  work  under  the  circum- 
stances. Herman  on  Estoppel,  p.  136S,  sec.  1222 ;  Qlaiby  v. 
Morris,  18  N.  J.  Eq.  72;  Kreigh  v.  Chicago,  86  HI.  407; 
Union  Depot  Co,  v.  St.  Louia,  8  Mo.  App.  418 ;  Mutual 
Union  Tel.  Co.  v.  Chicago,  16  Fed.  Rep.  809 ;  Ea»ton  Fats. 
By.  Go.  V.  Eaaton,  188  Pa.  St.  505 ;  People  ex  rel.  Atty.  Gen. 
V.  Salomon,  54  111.  89. 

Considering  all  the  circumstances  of  the  case,  our  conclu- 
sion is  that  the  suit  of  the  plaintiff  company  should  have 
been  sustained  a$  againtt  the  mat/or  and  chief  of  police,  the 
only  defendants  in  the  action.  The  former  opinion  is  ac> 
coi-dingly  withdrawn,  the  judgment  of  affirmance  is  vacated, 
and  the  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded.  In  view  of  the  rehearing,  neither  party 
shall  recover  costa  of  the  other  in  this  court. 

Beverted. 


Wilcox  v.  Jamieson  et  ai- 

1.  Sufficiency  of  Complaint. 

Where  a  cause  of  action  In  favor  of  the  plalnUS  againat  the  defendant 
may  be  fairly  gathered  from  the  avermeuta  of  the  complaint,  the 
complaint  should  be  held  eufficlent  after  judgment. 

2.  ISDEBTKDItKSS,   WHEN   DOE. 

An  averment  that  defendant  is  Indebted  to  plt^ntJlt  on  an  account  for 
gooda  sold  and  delivered  in  a  apecifled  Buni,  and  that  defendant  has 
not  pidd  the  same  nor  an;  part  thereof,  is  equlvaleot  to  an  av«rmeot 
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that  Buch  iudebtedneu  Is  due  and  nuitidd,  Uiere  being  no  averment 
aa  to  tiine,  terms,  or  oircumstajiceB  ot  payment  indicating  the  con- 

Appeal  from  the  District  Court  of  Lot  Animas  County. 

AcnoN  for  goods  sold  and  delivered.  Default  a»d  judg- 
ment in  favor  of  plaintiff.  Motion  of  defendant  to  set  aside 
judgment  and  default  and  for  leave  to  answer  denied.  De- 
fendant appeals. 

MessiB.  No&THOOTT  &  FRA1TK8,  for  appellant. 

Mr.  W.  B.  MOBGAN,  for  appellees. 

Mb.  Justice  Elliott  delivered  the  opinion  of  the  court. 

1.  The  motion  filed  in  the  distiict  court  specifies  several 
grounds  for  setting  aside  the  default  and  judgment ;  but  in 
this  court  coudsel  for  appellant  by  his  biief  and  argument 
presents  but  a  single  ground,  viz :  "  That  the  complaint  on 
which  said  judgment  is  based  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  in  favor  of  plaintiffs  against 
the  defendant."  The  complaint,  omitting  the  formal  parts, 
is  as  follows : 

"  That  the  defendnnt  herein  is  indebted  to  the  plaintiffs 
in  the  sum  of  four  hundred  and  eighteen  dollars  and  fifteen 
cents,  which  they  claim  with  interest  from  first  day  of  Au- 
gust, 1890,  upon  an  account  for  certain  goods,  wares  and 
merchandise,  sold  and  delivei-ed  by  the  plaintiffs  to  the  de- 
fendant at  bis  request  between  the  first  day  of  Juno,  1890, 
and  the  first  day  of  August,  1890. 

"  That  the  defendant  has  not  paid  the  sum,  nor  any  part 
thereof. 

"  Wherefore  the  plaintiffs  demand  judgment,"  etc. 

Where  a  complaint  fails  to  state  any  cause  of  action  what- 
ever in  favor  of  the  plaintiff  f^inst  the  defendant,  a  judg- 
ment by  default  should  be  set  aside  on  motion  when  filed  in 
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apt  time  ;  Wt  mere  informalities,  uncertainties  or  ambigui- 
ties in  the  averments  of  the  complaint  are  not,  of  themselves, 
aufBcient  ground  for  such  motion  ;  and  when  a  cause  of  ac- 
tion in  favor  of  the  plaintiff  against  the  defendant  may  be 
fairly  gathered  from  the  averments  of  the  complaint,  the 
complaint  should  be  held  sufficient  after  judgment.  See 
Muloek  V.  Wilton,  19  Colo.  296,  and  authorities  there  cited. 

The  complaint  in  this  case  resembles  the  common  eountt  in 
tutumptit ;  it  does  not  state  tlie  specific  facts  constituting  the 
cause  of  action  as  is  usual  accoitiing  to  the  present  practice. 
Nevertheless,  this  form  of  jtleading  is  allowable  under  the 
code  ;  it  is  not  necessary  for  the  pleader  to  state  the  items  of 
account  sued  on  in  the  fii-st  instance,  though  the  defendant 
is  entitled  to  a  copy  of  the  items  upon  demand.  Code, 
sec.  63. 

2.  It  is  contended  that  the  complaint  la  not  sufficient  be- 
cause  the  indebtedness  \a  not  averred  to  have  been  due  when 
suit  was  brought.  Such  an'  averment,  though  usual,  is  not 
essential.  When  an  indebtedness  has  accrued  by  the  sale 
and  delivery  of  goods,  the  law  implies  a  promise  by  the  buy- 
,  er  to  pay  the  seller.  A  promise  to  pay,  nut  specifying  time 
or  terms  of  payment,  oc  other  cii-cumstances  indicating  the 
contrary,  creates  a  debt  or  obligation  payable  presently.  An 
implied  promise  to  pay,  being  a  matter  of  law,  need  not  be 
averred.  It  is  sufficient  if  the  facts  upon  which  such  implied 
promise  arises  be  pleaded.  1  Estee's  Pleading,  see.  60S; 
Bliss  on  Code  Pleading,  sees.  152,  210;  Farron  v.  Sherwood, 
17  N.  Y.  227  ;  Mayea  v,  Ooldamith,  68  lod.  94. 

From  the  foregoing  it  is  apparent  that  the  complaint  ii; 
sufficient  in  law ;  <and  no  other  ground  for  setting  aside  the 
default  being  argued,  the  judgment  of  the  district  court  will 
be  affirmed. 

Affinned. 
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Brown  v.  The  People. 


I.  Tebhtcatioh  of  lHroaiu.TioiT. 

The  Teriflcation  to  bq  information  by  the  diatiict  attoniej,  apon  SotOT- 
mntion  and  belief,  la  sufficient  In  a  caae  in  whloh  there  has  been  a 
preliminary  ezaminaUon  or  in  which  the  same  has  been  vaived. 
In  other  cases  it  must  be  by  some  person  whose  verification  Is  upon 
bis  own  knowledge. 

S.  CaiuixA.L  PnACTicE — Thfobmation. 

It  is  not  necessary  In  an  Information,  verified  by  the  district  attorney 
upon  InformaUon  and  belief,  to  set  out  that  a  preliminary  examina- 
tion bad  been  had.  It  devolves  upon  the  defendant  to  support  the 
motion  to  quash  upon  this  ground  to  establish  the  same  by  show- 
ing that  SQch  preliminary  ezamlnaUoD  had  not  been  had. 

8.    PBACTICK— ISBTBUCTIOSS. 

A  mere  non-direcUon  by  the  court  is  not  ground  for  a  new  trial  unless 
apeciflc  instmcUoDS  good  in  point  of  law  have  been  requested  and 


Error  to  the  Dutrict  Court  of  La*  Animag  County. 

Messrs.  NoRTHC-UTT  &  Fbanes  and  Mr.  J.  M.  McEEOtrGH, 
Jb.,  for  plaintiff  in  error. 

The  Attorney  General  and  Mr.  H.  T.  Sale,  of  conn- 
sel,  for  the  People. 

Mb.  Justice  Goddabd  delivered  the  opinion  of  the  coui-t. 

The  plaintiff  in  error  was  charged  in  two  separate  infor- 
mations with  the  crime  of  burglary  and  grand  liirceny.  The 
causes  were,  by  oixler  of  the  court,  consolidated  and  tried  as 
oae  cause,  and  plaintiff  in  eiTor  was  convicted  of  the  crime 
of  grand  larceny  upon  both  charges  and  sentenced  to  con- 
finement and  hai-d  labor  in  the  state  penitentiary  for  three 
^ears.  As  grounds  for  the  reversal  of  this  conviction  he  as- 
signs  several  errors ;  firit,  that  the  court  erred  in  overruling 
bis  motion  to  quash  the  capiases  issued  upon  the  informations, 
Vol.  XX. — H 
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and  for  his  discharge  for  the  reason  "  that  said  eapia»ta  were 
issued  without  authority  of  taw  and  were  nut  bused  upon 
proper  cftuae  supported  by  oath  or  affirmation,  as  required 
by  law." 

The  Teiification  of  the  informations  was  as  follows : 

""■  Orlando  Hitt,  district  attorney  within  and  for  the  third 
judicial  district  of  the  state  of  Colorado,  county  of  Liis  Animas 
in  said  district,  makes  oath  and  says  that  the  facts  stated  in 
the  within  and  foregoing  information  are  true  according  to 
his  best  information  and  belief." 

Sec.  2  of  the  act  of  1891,  under  which  this  prosecutioQ 
was  had,  provides,  inter  alia  : 

"  All  informations  shall  be  verified  by  the  oath  of  the  dis- 
trict attorney,  or  his  deputy,  or  by  the  oalh  of  some  person 
competent  to  testify  as  a  witness  in  the  case ;  the  veiification 
by  the  district  attorney  or  his  deputy  may  be  upon  informa- 
tion and  belief." 

In  sec.  8  it  is  provided  : 

"  An  information  may  be  filed  against  any  person  for  any 
offense  when  such  person  has  had  a  preliminary  examination 
as  provided  by  law  before  a  justice  of  the  peace  or  other  ex- 
amining mi^istrate  or  officer  and  has  been  bound  over  to 
appear  at  the  next  term  of  the  coui-t  having  jurisdiction  or 
shall  have  waived  bis  right  to  such  examination.  But  if  a 
preliminaiy  examination  has  not  been  bad  or  when  upon  such 
examination  the  accused  has  been  dischai'ged  or  when  in  the 
opinion  of  the  district  attorney  the  afBdavit  or  complaint 
upon  which  examination  has  been  held  is  defective  or  when 
such  affidavit  or  complaint  has  not  been  delivered  to  the 
clerk  of  the  proper  court  the  dishict  attorney  may  upon  affi- 
davit of  auy  person  who  has  knowledge  of  the  commission 
of  an  offense  and  who  is  a  competent  witness  to  testify  in  the 
case,  setting  forth  the  offense  and  the  name  of  the  person  or 
persons  charged  with  the  commission  thereof  upon  being  fur- 
nished with  the  names  of  the  witnesses  for  the  prosecution 
by  leave  of  court  first  had,  file  an  information  and  process 
shall  forthwith  issue  thereon." 
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By  these  provisions  two  conditions  are  provided  upon  which 
an  information  may  be  filed.  First,  where  there  has  been  a 
preliminary  examination  or  the  same  has  been  waived,  and 
leeond,  where  the  prosecution  has  its  inception  in  the  dis- 
trict court  and  the  information  furnishes  the  foundation  for 
the  issuance  of  a  capiat.  In  the  latter  case  it  is  provided 
that  the  information  shall  be  supported  by  the  affidavit  of 
some  person  who  has  knowledge  of  the  facts  and  verifies 
them  upon  his  own  knowledge.  Section  2  contemplates  the 
verification  by  the  district  attorney  in  cases  where  a  prelimi- 
nary examination  has  been  had.  In  the  latter  instance  bis 
verlficatioD  upon  infoiTaation  and  belief  is  suflScient,  since 
the  arrest  of  the  party  charged  must  have  been  made  npon 
waiTant  issued  upon  the  requisite  affidavit  before  the  justice 
or  examining  officer,  which  affidavit,  wariunt,  etc.,  are  re- 
quii'ed  to  be  delivered  by  the  examining  magistrate  to  the 
clerk  of  the  court  having  jurisdiction  of  the  offense. 

The  verification  of  the  informations  in  this  case  therefore 
being  sufficient,  if  a  preliminary  examination  was  had  and 
the  plaintiff  in  error  held  to  answer  in  the  distiict  court,  it 
devolved  upon  him  in  support  of  Ills  motion  to  quash  to  show 
that  such  preliminary  examination  had  not  been  had.  It  is 
not  necessary  that  a  recital  that  a  preliminary  examination 
has-  been  had  be  set  out  in  the  information.  Washburn  v. 
The  People,  10  Mich.  372.  It  appearing  fiom  the  lecord  in 
this  case  that  no  evidence  of  the  fact  as  to  whether  the  ac- 
cused had  had  a  preliminary  examination  or  not  was  offered 
ill  support  of  the  motion  to  quash,  we  think  that  the  court 
properly  overruled  the  motion. 

The  next  objection  uiged  in  argument  and  relied  on  as  a 
ground  of  reversal  is  the  refusal  of  the  court  to  grant  a  new 
trial  upon  the  ground  of  alienage  of  one  of  the  jurors.  It  is 
admitted  that  the  juror  J.  K.  Purdy  was  an  alien,  and  that 
that  fact  was  unknown  to  plaintiff  in  eti'or  or  liis  counsel  un- 
til after  the  verdict  was  rendered.  While  there  is  a  conflict 
in  the  decisions  upon  the  question  as  to  whether  the  discov- 
ery of  such  disqualification  after  verdict  constitutes  per  se  a 
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grouud  for  new  ttial,  we  think  that  the  weight  of  authority 
sustains  the  i-uie  that  such  fact  does  uot  per  m  vitiate  the 
verdict,  though  it  may  in  the  discretion  of  the  court  con- 
stitute a  ground  for  a  new  trial.  In  Thompson  on  Trials, 
vol.  1,  sec.  116,  it  is  said : 

"Although  thei-e  is  considerHble  American  authority,  fol- 
lowing in  the  wake  of  a  leading  case  in  Maryland,  (Shant 
V.  Clarke,  8  Har.  and  KlcH.  101,)  in  favor  of  the  rule  that  the 
discovery  that  a  disqualified  pei-son  sat  on  the  jury  gives  to 
the  unsucc^ful  party  the  same  right  of  new  tiial,  as  the  right 
which  be  would  have  had  to  challenge  the  juror,  if  the  dis- 
covery had  been  made  before  the  jury  were  sworn,  oa  the 
grouud  that  such  a  person  is  uo  juror  at  all — a  non-juror — 
and  that  the  presence  of  anon-juior  vitiates  the  whole  panel; 
yet  the  mass  of  American  authority,  grounded  upon  consid- 
erations of  convenience  and  public  policy,  is  opposed  to  this 
strict  rule.  It  has  been  repeatedly  held  that  a  cause  of  chal- 
lenge  not  discovered  until  after  verdict,  whether  the  case 
be  civil  or  criminal — as  tliat  some  of  the  jurors  wei«  aliens, 
•  •  •  is  not,  per  $e,  a  ground  of  new  trial,  though  it  may 
be  snch  in  the  diteretion  of  the  court.  In  the  exeixiise  of 
such  a  discretion,  an  essential  inquiiy  will  be  whether  the  ob- 
jecting party  exercised  reasonable  diligence  in  ascertaining 
the  qualifications  of  the  obnoxious  juior.  Was  he  question- 
ed on  the  voir  dire  as  to  the  cause  of  challenge  now  alleged? 
If  not,  there  has  been  a  lack  of  diligence  on  the  paH  of  the 
complaining  party,  which  amounts  to  a  waiver  of  the  cauae 
of  challenge." 

The  numerous  cases  collated  and  cited  by  the  learned  au- 
thor we  tliink  fully  sustain  the  doctrine  stated  in  the  text. 
"Hie  defendant  has  an  opportunity  in  the  examination  of  the 
juror  upon  his  voir  dire  to  question  the  juror  as  to  his  dis- 
qualifications, and  if  he  neglects  to  do  so  he  ought  to  be  held 
to  have  waived  all  objections  to  all  such  disqualifications  as 
do  not  tend  to  impeach  the  fairness  of  the  verdict.  In  the 
case  of  Greenup  v.  Stoker,  S  Gilman,  202,  the  court,  after  re- 
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viewing  authorities  pro  and  coo  upon  this  proposition,  con- 
eludes  by  saying  : 

"  Thus  it  will  be  seen,  that  the  whole  current  and  weight 
of  the  decisions  are  against  the  position  assumed  by  the  ap- 
pellant here.  From  the  peculiar  position  of  our  country, 
and  the  diversified  national  character  of  its  inhabitants,  there 
arises  a  strong,  powerful,  almost  indispensable  additional 
reason  why  his  construction  of  the  law  should  be  rejected." 

It  may  be  that  a  different  rule  would  apply  in  a  capital 
case  in  which  the  defendant  is  held  not  to  waive  anything ; 
but  does  not  apply  in  other  cases.  This  is  the  doctrine  in 
this  Btnte  as  announced  in  Jonet  v.  Tb*  People,  2  Colo.  851. 
Counsel  for  plaintiff  in  error  attempts  to  distinguish  this  case 
from  the  one  at  bar  upon  the  ground  that  in  the  Jonet  Case 
the  fact  of  alienage  was  known  to  the  defendant  and  his 
counsel  before  the  juror  was  sworn.  But  we  do  not  regard 
this  distinction  as  a  good  one.  If  the  defendant  has  the 
power  to  waive  the  objection  he  may  do  so  impliedly  by  fail- 
ing to  avail  himself  of  an  opportunity  to  ascei-tain  the  dis- 
(^ualification  of  the  jui-or  on  his  voir  dire,  as  well  as  by 
expressly  waiving  the  objection  when  known.  We  think, 
therefore,  that  thi^  objection  came  too  late  to  be  available, 
and  the  court  below  committed  no  error  in  refusing  a  new 
trial  upon  this  ground. 

It  is  further  ui^ed  that  the  court  erred  in  refusing  to  in- 
struct the  jury  to  acquit  on  the  ground  that  there  was  a  vari- 
ance between  the  evidence  introduced  and  the  allegations  of 
the  information.  That  it  appearing  that  plaintiff  in  error 
was  a  brakeman  on  the  tiaia  over  which  the  goods  were 
taken,  that  the  crime  committed,  if  any,  was  embezzlement 
and  not  larceny.  The  plaintiff  in  error,  in  his  capacity  as 
brakeman,  did  not  hold  such  a  relationship  to  the  property 
as  would  bring  the  offense  chai^d  within  the  purview  of 
the  embezzlement  statute.  By  virtue  of  his  employment  he 
had  no  such  possession  or  care  of  the  pitiperty  as  that  a  tak- 
ing and  conversion  of  it  1^  him  would  not  constitute  a 


Dicized  by  Google 


166  Bkown  v.  The  People.  [April  T, 

ti'espass.  The  possession  was  in  the  company,  and  at  moat, 
in  connectiuit  xrith  his  co-employees,  fae  had  the  bare  custody. 

*'  It  is  a  clear  maxim  of  the  common  law,  that  where  oue 
has  only  the  bare  cbai^  or  cuiitody  of  the  goods  of  aQother, 
the  legal  possession  remains  in  the  owner,  and  the  party  may 
be  guilty  of  trespass  and  larceny  in  fmudulently  conveitiiig 
the  same  to  his  own  use.  Thus,  a  butler  may  commit  lar- 
ceny of  plate  in  his  custody,  or  a  shepherd  of  sheep.  Tlie 
same  of  a  servant  intrusted  to  sell  goods  in  a  shop.  This 
rule  appeals  to  hold  universally  in  the  case  of  servants,  whose 
possession  of  their  master's  goods  by  their  delivery  or  per- 
mission is  the  possession  of  the  master  himself."  2  East's  P. 
C.  564. 

This  claim  is  clearly  without  merit.  The  remaining  ob- 
jections are  set  forth  in  the  second,  third  and  fourth  assign- 
ments of  error,  and  in  brief  ara :  That  upon  the  trial  a  trunk 
containing  the  property  alleged  to  have  been  stolen,  and 
other  property,  was  opened  and  its  contents  exhibited  in  the 
presence  of  the  jury;  and  that  the  court  eixed  in  not  in- 
structing the  jury  of  its  own  motion,  as  to  the  purposes  for 
which  all  goods  so  iuti-oduced  and  exhibited,  and  not  alleged 
to  have  been  stolen  by  defendant,  were  to  be  considered. 
The  trunk  in  which  these  goods  were  found  was  identified 
as  the  trunk  of  plaintiff  in  error.  In  order  to  show  the  fact 
that  the  goods  alleged  to  have  been  stolen  were  found  in 
the  possession  of  defend»nt,  it  was  necessary  to  exhibit  the 
trunk  and  its  contents  before  the  jury;  and  the  interming- 
ling of  these  goods  with  other  property,  by  the  defendant 
himself,  occasioned  the  exhibition  of  that  other  property  as 
well. 

The  property  other  than  that  alleged  to  have  been  stolen 
was  not  produced  or  introduced  as  evidence  in  the  case,  but 
its  exhibition  was  unavoidable  and  was  a  necessary  concom- 
itant of  the  exhibition  of  the  goods  chai'ged,  and  hence 
the  rule  invoked  by  counsel  for  plaintiff  in  error,  that  obtains 
in  some  states,  that  when  testimony  of  other  larcenies  is 
properly  admitted  for  the  purpose  of  connecting  the  accused 
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with  the  theft  charged,  the  duty  is  devolved  upon  the  court 
to  instruct  the  jury  of  its  own  motion,  as  to  the  purpose  for 
which  such  testimony  is  admitted,  and  limit  it  to  its  legiti- 
mate purpose,  is  not  applicable.  And  furthermore,  that  mle 
is  exceptional,  and  the  genei'al  rule  of  procedure  in  this 
country  is  that  mere  non-direction  by  tlie  court  is  not  ground 
for  a  new  trial  unless  specific  instructions  good  in  point  of 
law  are  requested  and  refused.  Thompson  on  Trials,  sec, 
2341,  and  cases  cited. 

Upon  a'ctueful  examination  of  the  record  in  this  case,  we 
find  Qo  error  that  will  justify  a  teversal  and  the  judgment 
is  aecordingly  aEBrmed. 


Orbio  t.  Clement  bt  ai» 


L  Pi.EADiira — ^PaooF. 

Upon  iHue  joined  upon  a  plea  of  jastlfloatioa  b7  ao  offloer,  it  is  inouin- 
bent  upon  him  to  eatabUsh  Me  official  capacity. 

8.  Plkadiito. 

The  fact  that  ths  words  "  deputy  Bherlff"  follow  the  defendant'tt  name 
In  the  caption  of  the  complaint,  doM  Dot  make  the  action  one  agalDBt 
the  defendant  aa  deputy  sheriff.  The  word  "as"  not  preceding 
such  designation,  the  presumpttou  la  that  lie  le  sued  as  anindividual, 
and  the  words  "  deputy  sberift "  are  merely  detcrlpUo  peritynce. 

S.  Sake. 

Sach  a  pleading  as  an  "Addttlona)  Answer"  is  unknown  to  the  code, 
but  where  the  plaiatIB  wltbout  questioning  It  by  motion  or  other- 
wise in  the  first  instance.  Joins  issue  thereon,  it  makes  one  of  the 
issues  of  the  oase. 

4.  Bill  of  Ezceptioks. 

The  bUlure  to  give  notice  of  amotion  for  an  extension  of  time  In  which 
to  tender  a  bill  of  exceptions  does  not  necessarily  deprive  the  court 
of  jnrisdiotion,  although  it  may  defeat  jurisdiction  in  the  particular 
case  if  an  appropriate  and  timely  objection  be  interposed.  An  ob- 
jection oa  this  ground  after  joinder  in  error  and  submission  of  the 
oaM  upon  its  merits  cornea  too  late  to  be  available. 

Hrror  to  the  Ligtrict  Court  of  Q-arJUld  County. 
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Action  for  claim  and  deliveiy  of  peraonal  propei'ty.  Jud^ 
ment  for  defendants.     Plaintiff  brings  error. 

Mai  MoiTis,  the  owner  of  a  cei-taiu  stock  of  merchandise 
in  the  town  of  Glenwood  Springs,  in  G&rfield  county,  Colo- 
1-ado,  executed  a  chattel  mortgage  to  plaintiff  in  error,  Greig, 
upon  the  property,  to  secure  the  payment  of  certain  promis- 
sory notes  executed  by  Morris  and  made  payable  to  plaintiff 
in  error,  Greig.  This  chattel  mortgage  contains  the  usual 
provision  authorizing  the  mortgagee  to  take  possession  of 
the  mortgaged  property  in  ease  he  should  for  any  reason  feel 
insecure  or  uusafe  in  his  security,  or  in  case  the  property 
should  be  attached  or  taken,  or  about  to  be  attached  or  taken 
by  a  third  party. 

Certain  creditoi-s  of  Mon-is  instituted  suits  against  him  and 
caused  writs  of  attachment  to  be  issued.  These  writs  in 
some  way  came  into  the  bands  of  defendant  in  en'or  Clement, 
the  other  defendant  in  en-or  Kendall,  being  the  sheriff  of 
Garfield  county.  Clement  having  served  the  writs  upon  the 
stock  of  merchandise  covered  by  the  Groig  mortgage  the  ac- 
tion (if  replevin  was  brought  by  Greig  against  both  Kendall 
and  Clement.  The  complaint  and  cause  were  entitled  "  Greig, 
plaintiff,  v.  J.  F,  Clement,  deputy  sheriff,  and  James  C. 
Kendall,  sheriff  of  Gai-field  county,  Colorado."  A  joint  an- 
swer was  filed  on  the  pai-t  of  the  defendants  In  which,  after 
putting  in  issue  nearly  all  the  allegations  of  the  complaint, 
the  defendants  by  way  of  further  answer  justified  under  the 
attachment  writs.     Tliis  plea  sets  up,  inter  alia  .- 

"  That  defendant  James  C.  Kendall  is  and  was  at  the  time 
of  the  commencement  of  this  action  and  at  the  time  of  the 
service  of  the  wilt  of  replevin  herein  and  at  all  the  times 
hereinafter  menUoned  the  duly  elected,  qualified  and  acting 
sheriff  of  the  county  of  Giu-field  and  state  of  Colorado. 

"  That  defendant  J.  F.  Clement  is  and  was  at  all  of  the 
said  times  herein  mentioned  a  duly  qualified  and  acting 
deputy  sheriff  of  said  county  of  Garfield. 

"  That  on  the  6th  day  of  September,  A.  D.  1888,  in  a  cer^ 
tain  suit  or  civil  action  then  pending  in  the  district  court  of 
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tlie  ninth  jadicitd  district  of  the  stnte  of  Colomdo,  in  and  for 
the  county  of  Garfield,  whei-eiii  Smnuel  Butler  and  Isaac 
Butler,  copartnei's  doing  business  under  the  firm  name  and 
style  of  Butler  Brothers,  wei-e  plaintiffs  and  Max  Morm  waa 
defendaut,  a  wiit  of  attachment  duly  issued  out  of  said  dis- 
triot  court  directed  to  the  sheriff  of  »atd  Garfield  county,  com- 
manding him,  the  said  sheriff,  to  attach  and  safely  keep  all 
the  property  of  said  Max  Monis,  defendant  in  said  action,  or 
so  much  thereof  as  might  be  sufficient  to  satisfy  the  demand 
of  said  plainti&  in  said  notion,  which  xaid  demand  was  stated 
in  Baid  writ  to  be  the  sum  of  eight  hundred  and  forty-one 
and  ^  doUara." 

And  after  desciibing  the  attachment  it  is  alleged : 

"  That  the  said  three  several  writs  of  attachment  came 
into  the  hands  of  said  J.  F.  Clement,  one  of  the  defendants 
in  this  action,  as  deputy  sheriff  of  said  county  of  Gai-field, 
to  execute  according  to  law. 

'*  That  by  virtue  of  said  several  writs  of  attachment  said 
defendant  J.  F.  Clement,  as  such  deputy  sheriff  as  aforesaid, 
acting  for  and  in  the  name  of  defendant  J.  0.  Kendall,  shei'- 
iff  of  said  county  of  Garfield,  did  on  the  said  6th  day  of  Sep- 
tember, A.  D.  1888,  at  the  county  aforesaid,  take  the  goods 
and  chattels  mentioned  and  described  in  plaintiffs  complaint 
herein  and  levy  upon  the  same  by  virtue  of  the  said  several 
writs  of  attachment,  as  the  property  of  the  said  Max  Morris." 

The  replication  to  this  answer  contains  the  following, 
among  other  things : 

"  PlaintifF  for  reply  to  defendant's  further  answer  to  plain- 
tiff's amended  complaint — 

"  Admits  that  at  the  times  mentioned  in  said  further  an- 
swer, James  C.  Kendall  was  the  duly  elected,  qualified  and 
acting  sheriff  of  Garfield  county,  Colorado. 

"  Denies  that  at  the  times  mentioned  in  said  fui-ther  an- 
swer, or  at  any  other  time,  or  at  all,  the  defendant,  J.  F. 
Clement,  was  a  duly  or  otherwise  qualified  and  acting  (dep- 
uty) sheriff  of  said  Garfield  county."  *  •  • 

"  That  as  to  whether  the  said  three  several,  or  any  writs 
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of  attachment  caiuQ  into  tlie  handa  of  defendant  J.  F.  Clement, 
as  deputy  aberiff,  or  ntherwiae,  this  plaintiff  has  not,  and  can- 
not obtain  eufficient  knowledge  cr  information  upon  which 
to  base  a  belief — but  this  plaintiff  avers  the  fact  to  be  tliat 
the  said  J.  F.  Clement  was  not,  at  the  time  mentioned  in 
said  further  answer,  or  at  any  other  time,  or  at  all,  a  deputy, 
or  other  sheriff  of  said  Garfield  county,  lawfully  appointed 
and  qualified  to  act  aa  such  deputy  sheriff. 

"  That  as  to  whether  the  said  defendnnt  J.  F.  Clement  took 
said  goods  and  chatteln  as  the  propeitj'  ut  said  Max  Morris, 
or  otherwise,  by  virtue  of  said  sevei-al,  or  other,  writs  of  iit> 
tachment  or  otherwise,  and  ha  to  whether  he  was  acting  for 
said  defendant  James  C.  Kendall,  or  otherwise,  this  plaintiff 
has  not  and  cannot  obtain  sufficient  knowledge  or  informa- 
tion upon  wbioh  to  base  a  belief." 

Mr.  Charles  H.  Toll  and  Mr.  W.  M.  Maquiee,  for 
plaintiff  in  en-or. 

Messi-s.  Thomas,  Brvakt  &  Lbe  and  Mr.  M.  J.  Bakt- 
LEY,  for  defendants  in  error. 

Chief  Justice  Haxt  delivered  the  opinion  of  the  court. 

By  the  pleadings  the  official  character  of  the  defendant  in 
error,  Clement,  was  put  in  issue  1^  dii^ct  allegation  and 
positive  denial.  To  maintain  the  plea  of  justification  it  was 
therefoi-e  incumbent  upon  the  defendants  to  establish  such 
official  diameter.  They  having  failed  to  introduce  any  proof 
in  support  thereof,  the  plaintiff  undertook  to  prove  affirma- 
tively that  Clement  at  tlie  time  of  the  levy  \vta  not  a  deputy- 
sheriff  of  Gartield  county,  but  the  court  in  response  to  ob- 
iections  interposed  by  the  defendants  excluded  all  evidence 
upon  this  issue.  This  ruling  was  based  upon  the  assumption 
that  plaintiff  had  sued  Clement  in  his  capacity  as  deputy 
sheriff  and  was  for  this  reason  estopped  from  denying  that 
be  was  such  an  officer.     Thereupon  plaintiff  asked  permisaiou 
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to  strike  out  tlie  words  "deputy  BheiiEf"  after  Clement'^ 
name  in  the  caption  of  the  amended  complaint,  this  constitut- 
ing the  onlj  reference  in  this  pleading  to  the  official  chai'ac- 
ter  of  the  defendant.     The  motion  was  denied. 

To  sustain  the  plea  of  justification  it  is  admitted  that  the 
official  chaincter  of  Clement  is  material,  but  it  is  argued  here, 
as  in  the  distiict  court  that  proof  of  such  character  was  not 
necessary  for  the  reason  as  it  is  claimed  that  plaintiff  had 
sued  him  as  deputy  sheriff.  The  premise  upon  which  the 
ai^ument  is  founded  is  unsound.  The  fact  that  plaintiff  in 
the  caption  of  his  complaint  follows  the  name  of  this  defend- 
ant  by  the  words  "  deputy  sheriff "  does  not  make  the  notion 
one  against  the  defendant  as  deputy  sheriff.  The  word  a» 
does  not  precede  such  official  designation  and  in  its  absence 
the  presumption  is  that  he  is  sued  as  an  individual  and  that 
the  words  "  deputy  sheriff "  ai-e  merely  deicriptio  peraoncB. 
Fryer  v.  Breeze,  16  Colo.  828. 

There  is,  as  we  have  said,  nothing  in  the  body  of  the  com- 
plaint to  charge  him  in  any  official  character  whatever,  and 
taking  the  answer  and  replication  we  find  a  distinct  issue 
made  upon  the  official  chai-acter  of  this  defendant.  We  have 
then  in  addition  to  tiie  presumption  arising  from  the  omission 
of  words  showing  that  Clement  is  charged  as  deputy  sheriff, 
which  have  been  held  necessary  to  indicate  that  the  party  is 
eued  in  an  official  capacity,  a  direct  issue  in  the  pleadings 
upon  the  very  point  in  controversy,  t.  e.,  as  to  whether  Clem- 
ent iu  seizing  the  chattels  was  acting  in  an  official  capacity. 
This  was  material  and  essential  to  the  plea  of  justification. 
In  the  absence  of  proof  sliowiug  his  official  character  the  plea 
is  not  sustained.  For  this  error  the  judgment  must  be  re- 
versed and  the  cause  remanded. 

In  view  of  a  new  trial  we  deem  it  necessaiy  to  notice  a 
question  of  pleading  i-aised  by  tlie  record.  This  relates  to 
what  is  termed  an  "  additional  answer."  Such  a  pleading  is 
unknown  to  the  code,  but  as  tlie  plaintiff  without  question- 
ing the  pleadings  by  motion  or  otherwise  in  the  first  instance. 
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joined  issue  theieon,  the  court  properly  held  the  issue  thus 
Wilde  as  one  of  the  issues  iu  the  case. 

The  other  ruliags  complained  of  are  not  such  as  are  likely 
to  aiise  upon  a  new  trial  aud  need  not  be  considered. 

Judgment  reversed. 

Severged. 


OPINION  UPON   PETITION  FOE  EBHBARING. 

Chief  Justtcb  Hati  delivered  the  opinion  of  the  court. 

Tiie  petition  for  a  rehearing  is  based  upon  the  claim  tliat 
tliere  is  no  bill  Of  exceptions  properly  before  the  court  for  its 
consideration.  As  the  judgment  of  revei'siil  heretofoi-e  ren- 
dered is  based  upon  errois  brought  before  the  court  by  this 
means  alone,  the  validity  of  the  bill  of  exceptions  is  of  pri- 
mary importance. 

The  contention  of  counsel  is  bused  upon  the  fact  that  the 
time  for  signing  the  bill  was  extended  without  notice,  after 
the  district  court  had  lost  jurisdiction  of  thacase,  as  it  is 
claimed.  The  case  of  Taylor  v.  Perry,  4  Colo.  App.  109,  is 
i-elied  upon  in  support  of  this  proposition.  In  tliat  cuse  it 
was  held  that  an  oi'der  made  without  notice  extending  the 
time  for  filing  a  bill  of  exceptions,  is  absolutely  void,  and 
beyond  the  jurisdiction  of  the  court  to  make. 

The  iticta  in  that  case  were  as  follows :  On  the  18th  day  of 
May,1892,  the  phiintiff  recovered  a  judgment.  Onthesame 
day  an  appeal  was  allowed  and  the  defendunt  given  sixty  days 
within  which  to  prepare  and  tender  his  bill  of  exce])tion8.  On 
the  8th  day  of  the  following  month  of  July,  upon  defend»nt*8 
motion,  an  order  was  made  extending  the  time  thirty  addi- 
tional days.  This  oi'der  was  made  ex  parte,  and  without  no- 
tice to  plaintiff  or  his  attorney.  A  bill  filed  within  the  time 
as  extended  was  stricken  out  in  the  appellate  court  upon 
motion  of  appellee.  The  motion  in  that  case  was  made  prompt- 
ly upon  the  case  reaching  the  higher  court.    la  this  pailio- 
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uUr  tlie  case  ia  essentially  different  fram  the  one  now  under 
consideration. 

In  this  ctise  the  defendant  in  error  appeared  and  moved  to 
dismiss  the  writ  of  en'or  on  the  ground  thiit  plaintiff  in  error 
was  not  the  real  party  in  interest.  This  motion  was  with- 
drawn by  stipulation  of  counsel ;  and  the  defendant  in  error 
entered  a  general  appeamiice  and  filed  written  briefs  upon 
the  merits  of  the  case.  In  these  briefs  no  exception  was  taken 
to  the  correctness  oi'  proper  authentication  of  the  bill  of  ex- 
ceptions, but  the  same  was  treated  throughout  as  properly  a 
part  of  the  recoi-d. 

Af  terwai-ds  the  case  was  set  down  for  oral  argument.  Upon 
such  argument  objection  to  tlie  bill  of  ezeeptitms  was  m;ide 
for  the  fii-st  time.  Assuming  that  the  action  of  the  district 
court  or  judge  in  extending  the  time  was  irregular,  the  irreg- 
ularity was  certainl)'  waived  by  defendant  in  error,  if  it  was 
withiu  his  power  to  do  so ;  and  the  existence  of  this  power 
mast  be  uphold  upon  both  principle  and  authority.  Without 
doubt  the  case  of  Taylor  v.  2>erry,  lupra,  was  correctly  de- 
cided, but  in  saying  that  the  code  requirements  as  to  notice 
must  be  complied  with  to  give  the  court  jurisdiction  is  at 
best  true  in  a  qualified  sense  only. 

Two  cases  are  cited  in  support  of  the  opinion  and  an  ex- 
amination shows  that  neither  goes  to  the  extent  of  holding 
that  the  jurisdiction  of  the  court  depends  upon  a  notice  of  a 
motion.  In  the  first,  Mallan  v.  Higenbotham  et  at,,  10  Colo. 
264,  the  defendants  were  ullowed  in  the  lower  court,  without 
notice  to  plaintiff,  to  withdraw  a  demurrer  previously  iiled, 
and  to  file  instead  an  answer  to  the  complaint,  accompanied 
by  a  cross  demand  against  the  plaintiff.  The  court  thereupon 
entered  a  rule  for  plaintiff  to  reply  to  said  answer  and  cross 
demand  within  a  stated  time.  And  afterwards,  on  like  mo- 
tion and  without  notice,  the  court  entered  the  plaintiff's  de- 
fault for  failure  to  comply  with  the  rule,  and  gave  judgment 
for  defendants  for  the  amount  of  their  cross  demand.  Upon 
a  reviewing  of  these  proceedings  this  court  held  that  under 
these  circumstances  the  judgment  was  unwarranted  and  er- 


Dicized  by  Google 


174  Greig  v.  Clemest.  [April  T., 

roneous;  but  this  cannot  be  construed  as  an  authority  ia 
tiupport  of  the  conclusion  thtit  the  district  court  was  without 
jurisdiction  to  enter  the  order  complained  of. 

Can  it  be  doubted  that  if  the  plaintiff  had  complied  with 
the  order  and  filed  a  replication,  that  the  court  would  have 
had  jurisdiction  to  have  pi-oceeded  and  determined  the  case 
upon  its  merits  ? 

The  other  case  relied  upon  is  that  of  Nevitt  v.  Crow,  1  Colo. 
Appeals,  463.  The  point  determined  in  that  case,  so  far 
as  the  case  has  auy  application  to  the  present  conti'oversy,  is 
that  the  code  provision  requiring  ever}'  order  entered  by  court 
other  than  during  the  trial  of  a  cause,  to  be  made  upon  mo- 
tion, is  mandatory,  and,  consequently,  that  an  order  obtained 
upon  motion  of  one  party,  and  without  notice  to  the  opposite 
party,  shortening  the  time  to  take  a  deposition,  was  in-egu- 
larly  executed,  and  a  motion  to  suppress  the  deposition  for 
that  tenson  should  have  been  sustained.  In  both  of  these 
cases  ordei's  made  without  notice  are  treated  merely  as  irregu- 
larities, and  certainly  sucii  iiregulaitties  may  be  waived. 

The  early  case  of  Murphy  v.  Canningkam,  1  Colo.  467,  is 
directly  in  point.  The  record  showed  atSrmatively  that  the 
bill  of  exceptions  was  not  filed  until  the  lapse  of  nearly  sixty 
days  after  the  adjournment  of  the  term  at  which  the  judgment 
complained  of  was  rendered,  and  the  record  failed  to  show 
that  time  was  given  to  pi'esent  such  bill  of  exceptions.  But 
as  the  defenduut  in  en-or  joined  in  error  in  this  court,  and 
assented  to  the  submission  of  the  cause  upon  written  at^u- 
ments,  the  court  held  that  it  would  assume  that  all  matters 
appearing  in  the  transcript  were  properly  before  the  court. 
The  decision  has  never  been  modified  or  reveraed  and  it  is 
conclusive  against  the  position  taken  by  the  defendant  in 
error  in  this  case. 

The  failure  to  give  notice  when  required  by  the  code  pro- 
visions in  reference  to  motions  does  not  necessarily  deprive 
the  court  of  jurisdiction,  altliough  it  may  defeat  jurisdictjon 
in  the  particular  case,  if  there  is  an  appropriate  and  timely 
objection  interposed.    Elliott's  Appellate  Procedure,  sec.  503. 
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The  objectioD  to  the  bill  of  exceptions  came  too  late  in  tliis 
case  to  be  availaUe.  The  petitioa  for  a  rehearing  will  be 
denied. 

Rehearing  denied. 


Montezuma  Valley  Water  Supply  Company  et  al.  v. 
Bell,  etc. 

EqUITT — EyFOBCKHEirT  OF  LiXN  FOR  TA.XB8. 

Altbongh  ft  tax  ig  espregely  declared  by  Htatnte  to  be  a  lien,  yet  if  a 
■pe^fle  mode  be  provided  whereby  the  land  may  be  sold  to  satisfy 
such  lien,  no  ault  In  equity  to  enforce  the  sale  can  be  maintaiaed. 
The  specific  statutory  mode  of  collection  miut  be  purBUod. 

Srror  to  the  Dhtrict  Court  of  La  Plata  County. 

This  is  an  action  bi'ought  by  John  F.  Bell,  as  county  treas* 
urer  for  the  county  of  La  Plata,  plaintiff  below,  against  The 
Montezuma  Valley  Water  Supply  Company  and  The  Colorado 
Water  Supply  Company,  defendants  below,  to  recover  from 
the  former  company  certain  taxes  alleged  to  have  been  as- 
sessed and  levied  upon  the  persnnal  and  renl  property  of  said 
company  for  the  years  1887  and  1888,  and  to  have  such  taxes 
adjudged  a  lien  upon  the  realty  owned  by  the  former  com- 
pany during  those  years,  and  to  foreclose  such  lien  and  sub- 
ject the  property  now  owned  by  the  latter  company  to  the 
BatUfaction  thereof. 

Upon  the  trial  of  the  cause  the  evidence  relied  on  to  sup- 
port a  recovery  was  the  following  certificate : 

"  Statement  of  the  taxes  due  La  Plata  County,  Colo.,  from 
The  Montezuma  Valley  Water  Supply  Company : 
"  Tax  1887,  peraonal,        .....     462917 
Interest, 442  57 

•1,071  74 
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Amount  brought  forwai'd,  .         .         .       $1,071  74 

Tftx  1888,  pei-aonul, $336  00 

Interest,  , 152  29 

$488  29 
Tax  1888,  real  property,  ....  $3,200  00 
Interest, 1,451  17 


$4,651  17 
6,211  20 
"  I  hereby  certify  that  the  above  statement  ia  correct  accord- 
ing to  the  tax  list  in  my  office,  and  the  same  is  not  paid. 
"  [seal]  John  F.  Bell, 

"  County  Treasurer  La  Plata  County,  Colo." 

A  certified  copy  of  the  articles  of  incoiporation  of  The 
Montezuma  Valley  Water  Supply  "Company  on  file  iii  the 
office  of  the  recorder  of  La  Plata  county  ;  a  mortgage  execut* 
ed  by  said  company  to  tlie  Boston  Safe  Deposit  Company  filed 
for  lecord  in  La  Plata  county  April  19,  1886,  for  the  benefit 
of  certain  bondholders,  and  a  certified  copy  of  the  tax  list 
for  the  year  1888.  Upon  this  evidence  the  court  below  found 
for  the  plaintiff  and  rendered  judgment  against  the  former 
company  for  the  sum  of  $6,211.20,  and  adjudged  the  same  to 
be  a  lien  apon  the  realty  (dcsciibing  it}  and  ordered  the 
same  to  be  sold  to  satisfy  the  lien.  To  reverse  this  judgment 
and  decree  the  defendants  biing  the  case  here  on  error. 

Messrs.  Thompson  &  Ingersoll  and  Mr,  S.  W.  Caepen- 
TEE,  For  plaintifia  in  error. 

Mr.  O.  S.  Galbrbath,  Mr.  J.  P.  Jackson  and  Mr.  N.  C. 
Miller,  for  defendant  in  error. 

Me.  Justice  Goddard  delivered  the  opinion  of  the  court. 

We  think  it  is  clear  that  the  court  erred  in  rendering  the 
judgment  against  defendant,  ITie  Montezuma  Valley  Water 
Supply  Company,  for  the  amount  of  the  taxes,  if  any,  due 
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upon  the  realty,  and  also  erred  in  subjectiug  the  real  prop- 
erty now  owned  by  the  defendant,  The  Colorado  Water  Sup- 
ply Company,  to  the  payment  of  the  judgment  rendered. 
Sec.  2818  of  our  revenue  act,  Gen.  State.  1883,  provides  that 
"  All  taxes  shall  be  levied  for  the  fiscal  year  ending  Novem- 
ber thirty  (30)  in  each  year,  and  shall  be  a  peipetual  lien 
upon  all  real  estate  subject  to  taxation,  until  such  taxes  and 
any  penalty,  charges  and  interest  which  have  accrued  thei-e- 
OD,  shall  be  paid ;  "  etc. 

And  the  manner  in  which  such  taxes  shall  be  collected  and 
the  realty  eubjected  to  the  payment  of  delinquent  taxes  there- 
on is  specifically  pixjvi'ded  by  other  sections  of  this  act.  By 
sec.  2819,  provision  is  made  fur  the  collection  of  taxes  levied 
and  assessed  upon  persmml  property  by  an  action  of  debt 
against  the  delinquent  taxpayer,  under  certain  conditions, 
but  DO  mode  other  than  the  statutory  procedure  is  provided 
for  the  collection  of  delinquent  taxes  on  real  property. 
While  it  has  been  held  in  some  cases  that  the  imposition  and 
assessment  of  a  tax  creates  a  legal  obligation  to  pay,  upon 
which  the  law  will  raise  an  assumpsit,  notwithstanding  the 
statute  has  given  a  specific  remedy,  yet  the  clear  weight  of 
authority  is  to  the  effect  that  when  the  statute  undertakes 
to  provide  remedies,  and  those  given  do  not  embrace  an  ac- 
tion at  law.  such  uu  act  will  not  lie.  Cooley  on  Taxation, 
2d  ed.,  p.  16,  and  cases  cited  in  note  3. 

Nor  will  a  suit  in  equity  lie  to  enforce  the  lien  upon  real 
estate  given  by  statute,  but  such  lien  must  be  enforced  by 
strict  compliance  with  the  requirements  of  the  statute.  In 
the  case  of  the  Board  of  Education  v.  Old  Dominion  I.  M.  ^ 
M.  Co.,  18  W.  Va.  441,  it  is  said  : 

"  It  would  seem  necessarily  to  follow,  that  though  a  mu- 
nicipal tax  was  expressly  declared  by  statute  to  be  a  lien, 
yet  if  a  specific  mode  be  provided,  whereby  the  land  may  be 
sold  to  satisfy  such  lien,  no  suit  could  be  brought  in  a  court 
of  equity  to  enforce  such  lieu  ;  for  the  foregoing  decisions 
show,  that  the  specific  statutory  mode  of  collection  must  be 
parsued  ;  and  other  cases  lead  to  the  same  conclusion." 
Vol.  XX.— 12 
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Id  the  case  of  People  v.  Biggint,  96  111.  481,  Justice  Craig, 
speaking  for  the  court,  sajs  : 

"  The  same  statute  which  creates  the  lieu,  provides  the 
various  steps  that  shall  be  taken  to  enforce  that  lien,  and  the 
lieu  cau  only  be  enforced  hy  a  stiict  compliance  with  the 
requirements  of  the  statute.  *  *  *  The  lien  given  for  taxes 
cannot  be  foi-eclosed  iu  equity,  as  the  various  steps  to  be 
taken  to  enforce  a  lien  for  taxes,  in  order  to  collect  the  same, 
are  as  fully  and  as  clearly  defined  by  the  revenue  law  as  the 
mode  is  pointed  out  by  the  statute  under  which  a  ju<%inent 
lieu  may  be  enforced  and  the  judgment  collected." 

It  follows  that  the  judgment  rendered,  and  the  decree  im- 
posing a  lien  upon  the  retd  estate,  are  erroneous.  The  fore- 
going reasons  would  not  apply  to  a  proper  action  by  the 
treasurer  to  recover  taxes  assessed  upon  personal  property, 
since  by  section  2819,  iupra,  an  action  at  law  to  recover  such 
taxes  is  provided.  But  since  such  a  case  is  not  before  us,  it 
is  unnecessary  to  consider  whether  the  evidence  introduced 
would  be  sufficient  to  sustain  a  i-ecovery  for  such  taxes,  as 
they  are  not  recoverable  in  this  action.  For  the  reasons 
given,  the  judgment  of  the  court  below  will  be  reversed. 

Beveried. 


Pierce  v.  Connerb. 

1.  Damaak  Act  of  187T— Complautt, 

The  ftverments  of  the  complaint  In  tiita  caae  considered  and  h«)d  to 
state  lacts  Bufflcient  to  constitute  a  cause  of  (ictJon. 

2.  NxaLIOBNCE — MASTEB  AHD   SEBVANT — PROZn^ATB   Causk. 

It  [s  negligence  to  leave  a  taam  of  spirited  htgb-Ured  horses  unhitched 
and  uucared  fur  by  the  side  of  a  public  highway;  the  master's  lia- 
bility for  the  negligence  of  his  serrant,  and  also  the  proximate 
cause  of  the  injury,  coasldered. 

3.  NEQLiOEifCE  OF  Child. 

The  law  does  not  exact  the  same  degree  of  care  and  diligence  from  a 
child  of  tender  years  that  it  does  from  an  adult  person  of  presumed 
judgment  and  discretdon. 
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4.  Damages  fbou  Dxath  or  Child. 

Where  a  parent  auea  for  damnges  reaulUDg  from  the  death  uf  a  minor 
child,  evidence  of  the  value  of  tlie  child's  services  udUI  it  attains 
ita  majority,  is  admiMible,  tliough  the  recovery  is  not  necessarily 
limited  to  the  value  of  such  serrtceB. 

6.  Ueasube  of  Ebcovert  otidsb  Act  of  ISTT. 

The  true  measure  of  recovery  is  a  sum  equal  to  the  net  pecuniary  ben- 
efit which  plaintiff  might  reasonably  liave  expected  to  receive  from 
the  deceased  in  case  his  life  had  uot  been  terminated  by  the  wrong- 
ful act,  neglect  or  default  of  defendant;  but  the  recovery  allowable 
is  in  no  sense  a  solatium  for  the  grief  of  the  living  occasioned  by 
the  death  of  the  relative  or  friend,  however  dear.  Some  of  tlie  cii- 
cnmstances  and  contingeqcles  by  which  the  damages  to  be  awarded 
may  be  approximated  are  pointed  out  in  tlie  opinion. 

6.   PABTT  ENTTTT.ED  TO  SUE. 

If  the  deceased  be  a  minor,  the  father  and  mother  maj/  Join  in  the  suit 
and  each  »haU  have  an  equal  Interest  In  tJie  Judgment;  but  the 
joining  of  the  father  and  motlior  Is  permissive,  not  imperative; 
either  may  sue  alone. 

T.  Appijcation  to  b«  Made  Pastt. 

A  parent  not  joined,  but  enUtled  to  join.  In  snch  suit  may  be  made  a 
party  on  his  or  her  application  at  any  time,  even  after  judgment  or 
after  review  in  an  appellate  court,  for  the  purpose  of  protecting 
the  Interest  which  he  or  she  may  have  In  the  judgment. 

8.  Not  Pbbjddiced  by  Nohjoinder. 

The  joinder  or  nonjoinder  of  a  parent  in  Buoh  action  is  material  only 
to  the  parents  themBelvea;  the  defendant  cannot  be  prejudiced  by 
tlie  nonjoinder  of  one  of  them;  the  measure  of  recovery  is  the 
same  whether  the  action  be  brought  in  the  name  of  one  or  boUi; 
tlie  defendant  can  only  be  subjected  to  a  single  suit. 

Appeal  from  the  DUtrict  Court  of  Lake  County. 

Action  under  the  statute  by  a  father  to  I'ecover  dam^es 
for  negligently  causing  the  death  of  his  infant  child.  Ver- 
dict and  judgment  for  plaintiff.  Defendant  appeals.  The 
facts  sufGoieiitly  appear  in  the  opinion. 

Mr.  A.  S.  Westom,  for  appellant. 

Mr.  A.  S.  Blake  and  Mr.  A.  J.  Steeling,  for  appellee. 

Mb.  Justice  Elliott  delivered  the  opinion  of  the  court. 

The  overruling  of  tlie  genera)  demurrer  to  the  complaint 
is  assigned  for  error. 
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1.  Among  other  things  the  complaint  states  in  substance 
that  defendant  Pierce  owned  and  kept  a  team  of  horses; 
that  the  horses  were  Hery  and  fractious ;  that  while  thej 
were  in  charge  of  a  driver  employed  by  defendant  for  the 
purpose  of  delivering  lumbei'  to  kia  customers,  and  engaged 
in  that  busineBs,  the  driver  left  thenf  standing  by  the  road- 
side without  being  hitched  or  secured  in  any  way,  and  with- 
out any  person  to  hold  or  take  care  of  them ;  and  that  while 
tbey  were  thus  left  unhitched  and  uncared  for,  they  ran  away. 

The  complaint  further  shows  that  Mary  Ellen  Conners, 
daughter  of  plaintiff,  a  child  about  seven  yeai's  old,  was  on 
the  street  at  the  time  defendant's  team  ran  away ;  tliat  she 
was  upon  the  path  usually  traveled  by  people  going  afoot 
along  said  street,  and  wa-s  not  in  that  part  of  the  road  used 
by  wt^ns  and  carriages ;  that  while  on  said  path  and  out  of 
the  way  of  teams  passing  along  the  road,  defendant's  team 
running  away  as  afoi-esaid  came  along  the  road  and  coming 
near  another  team  hauling  a  heavily  loaded  ore  wagon,  made 
a  bound  off  the  road  and  up  ou  the  bank  or  path  where  the 
child  was,  and  struck  her  and  thereby  knocked  her  down  into 
the  road  where  t<he  was  struck  and  crushed  by  the  wheel  of 
the  ore  wagon,  and  thereby  injured  so  that  ii-om  the  injuries 
thus  received  she  died  a  few  days  thereafter.  It  is  unneces- 
sary to  state  further  in  detail  the  averments  of  the  complaint; 
the  facts  alleged  were  sufficient  in  substance  to  constitute  a 
cause  of  action,  and  the  demurrer  was  properly  oveiTuled. 

2.  The  evidence  sustained  plaintiff's  cause  in  substance  as 
alleged.  Tlie  hoi'ses  were  a  spirited,  high-lived  team ;  it  was 
negligence  to  leave  them  unhitched  and  uncared  for  by  the 
side  of  the  public  highway.  This  act  of  negligence  was 
committed  by  the  servant  while  intrusted  with  bis  master's 
team,  and  employed  in  and  about  his  master's  business.  It 
was  an  act  within  the  scope  of  his  employment ;  and,  hence, 
the  master  was  responsible  for  the  negligence.  So,  too,  leav- 
ing the  hoi-ses  unhitched  and  uncarad  for,  whereby  tbey  ran 
away  and  drove  or  knocked  the  child  under  the  wheel  of  the 
ore  wagon,  was  the  proximate  cause  of  the  injury.     The  fact 
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that  the  injury  was  infiicted  b}'  the  ore  wagon  does  not  re- 
lieve the  pai-ty  responsible  for  the  original  act  of  negligence. 
The  evidence  does  not  disclose  any  negligence  on  the  part  of 
the  driver  of  the  ore  wagon.  Neither  does  the  fact  that  the 
Hannen  boy  took  bold  of  the  lines  of  defendant's  team  and 
BO  caused  them  to  start  and  run  away,  i-elieve  the  party  lia- 
ble for  the  original  act  of  negligence ;  the  age  of  the  boy 
has  not  been  disclosed  on  this  appeal ;  the  father  in  testify- 
ing spoke  of  the  boy  as  a  "  kid ; "  the  driver  should  have 
so  secured  the  horses  that  a  meie  child  could  not  have  thus 
caused  them  to  run  away. 

3.  Nothing  in  the  evidence  t«nds  to  show  that  the  Conners 
child  was  guilty  of  contributory  negligence ;  she  was  upon 
the  usually  traveled  foot  path  by  the  side  of  the  public  high- 
way in  a  rural  neighborhood ;  she  was  where  she  had  a  right 
to  be,  and  the  evidence  does  not  show  that  she  did  anything 
amiss.  It  is  trne,  an  adult  person  might  have  escaped  ;  but 
the  law  does  not  exact  the  same  degi-ee  of  care  and  diligence 
from  a  child  of  tender  years  that  it  does  from  an  adult  per- 
son of  presumed  better  judgment  and  discretion.  All  the 
facts  of  the  case  are  practically  undisputed,  and  the  law  ap- 
plicable thereto  is  purely  elementary.  Shear.  &  Redfield  on 
Neg.,  sec.  10 ;  2  Thomp.  on  Neg.,  1140. 

4.  The  trial  court  did  not  err  in  admitting  evidence  of  the 
value  of  the  services  of  a  girl  like  tlie  deceased  from  the  age 
of  seven  years  to  the  age  of  eighteen,  though  the  law  does 
not  necessarily  limit  the  recovery  to  the  value  of  such  ser- 
vices. The  act  of  1877  (Gen.  Laws,  p.  848),  under  which 
t^ia  action  was  brought,  fixes  the  maximum  limit  of  recovery 
in  cases  of  this  kind  at  $6,000,  and  the  damages  allowable 
noder  section  3  are  compensatory,  not  exemplary  or  puni- 
tive. This  subject  was  much  considered  in  Moffatt  v.  Ten- 
my,  17  Colo.  189 ;  and,  again,  in  Sayei  v.  WilliamB,  17  Colo. 
468.  In  each  of  the  foregoing  cases  the  action  was  by  the 
wife  for  damages  resulting  to  her  from  the  death  of  her  hus- 
band. But  in  J>.  8.  P.  ^  P.  R.  Co.  p.  Wilson  et  ux.,  12 
Colo.  20,  the  action  was  by  the  father  and  mother  for  dam- 
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ages  resulting  to  them  from  the  death  of  their  son,  a  young 
man  twenty-five  years  o£  age  and  unmarried ;  and  it  vua 
said  the  parents  were  entitled  to  recover  "their  pecuniaiy 
loss  "  resulting  from  the  death  of  their  son.  See,  also,  Or^ 
man  v.  Mannix,  17  Colo.  664. 

5.  The  true  measure  of  compensatory  relief  in  an  action 
of  this  kind,  under  the  act  of  187T,  lupra,  is  a  sum  equal  to 
the  net  pecuniary  benefit  which  plaintiff  might  reasonably 
have  expected  to  receive  from  the  deceased  in  case  his  life 
had  not  been  terminuted  by  the  wrongful  act,  neglect  or  de- 
fault of  the  defendant.  Such  sum  will  depend  on  a  variety 
of  circumstances  and  future  contingencies,  and  will,  thei'e- 
fore, be  difficult  of  exact  ascertainment;  but  the  damages  to 
be  awarded  in  each  case  may  be  approximated  by  consider- 
ing the  age,  health,  condition  in  life,  habits  of  industry  or 
otherwise,  ability  to  earn  money,  on  the  part  of  the  deceased, 
including  his  or  her  disposition  to  aid  or  assist  the  plaintiff : 
not  only  the  kinship  or  legal  relation  between  the  deceased 
and  the  plaintiff,  but  the  actual  relations  between  them  as 
manifested  by  acts  of  pecuniary  assistance  rendered  by  the 
deceased  to  the  plaintiff,  and  also  contrary  acts  may  be  taken 
into  consideration.  But  it  must  be  borne  in  miud  that  the 
recovery  allowable  is  in  no  sense  a  golatium  for  the  grief  of 
the  living  occasioned  by  the  death  of  the  relative  or  friend, 
however  dear.  It  is  only  for  the  pecuniary  loss  resulting  to 
the  living  party  entitled  to  sue  resulting  from  the  death  of 
the  deceased  that  the  statute  affords  compensation.  This 
may  seem  oold  and  mercenary,  but  it  is  unquestionably  tije 
law. 

From  a  careful  consideration  of  the  rulings  of  the  eouH  at 
the  trial,  and  the  instructions  to  the  jury,  no  substantial 
error  appears.  The  rulings  and  instructions  were  as  favor- 
able to  defendant  as  the  law  required. 

6.  Only  one  further  assignment  of  error  requires  discus- 
sion.    The  question  arose  as  follows : 

Defendant's  answer  specially  alleged  a  defect  of  parties 
plaintiff,  in   this,  that  "the  wife  of  the  plaintiff  and  the 
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moUier  of  the  deceased,  Mar}'  Ellen  Connei's,  is  living  and 
that  she  has  h  joint  and  equal  interest  with  the  plaintiff  iti 
the  subject-matter  of  the  action,  and  in  whatever  judgment 
may  be  recovei'ed  therein."  The  replication  did  not  deny 
that  the  mother  was  living,  but  denied  that  she  bad  an  equal 
interest  or  any  interest  whatever  in  the  subject-matter  of  the 
suit,  or  in  any  judgment  which  migJit  be  lecovei'ed.  Such 
denial  presented  a  peculiar  issue,  which  should  have  been 
determined,  if  at  all,  before  the  trial  was  entered  upon.  But 
it  does  not  appear  that  tlie  attention  of  the  trial  court  was 
called  to  the  state  of  the  pleadings  in  this  I'espect,  until  after 
the  taking  of  testimony  was  commenced  before  the  jury.  A 
certain  question  was  then  propounded  to  the  plaintiff,  as  a 
witness,  and  was  objected  to  on  the  ground  that  the  mother  had 
Dot  been  made  a  party.  The  court  overruled  the  objection, 
and  this  ruling  is  assigned  for  error. 

The  statute  giving  the  right  of  action  in  cases  of  this 
kind  designates  the  party  or  paities  entitled  to  sue.  It  pro- 
vides, inter  tUia,  that  if  the  deceased  be  a  minor  or  unmar- 
ried, the  suit  is  to  be  brought  "  by  the  father  and  mother 
who  may  join  in  the  suit  and  e&ch  shall  liave  an  equal  inter- 
est in  the  judgment ;  or  if  either  of  them  be  dead,  then  by 
the  survivor."     Gen.  Laws  (1877),  p.  848. 

The  true  reading  of  the  statute  is  "  father  and  mother ;  " 
SQcb  is  the  language  of  the  first  ofBcial  publication ;  and 
such  is  the  langu^e  of  the  enrolled  hill  in  the  office  of  the  sec- 
retary of  state,  though  in  General  Statutes  (1883),  sec.  1030, 
and  also  in  Mills'  An.  Statutes, sec.  1508,  the  reading  is  "father 
or  mother." 

It  is  true,  the  code  requires  that  every  civil  action,  except 
as  otherwise  provided  in  the  code  itself,  shall  be  prosecuted 
in  the  name  of  the  real  pai-ty  in  interest;  also,  that  those  . 
who  are  united  in  interest  shall  be  joined  as  plaintiffs  or  de- 
fendants ;  and  that  if  a  party  who  should  join  as  plaintiff 
will  not  do  so,  he  may  be  made  a  defendant,  the  reasons 
therefor  being  stated  in  the  complaint.  Code,  sees.  S  and  13. 
But  section  9  of  the  code  (orijpual  section  10)  provides  that 
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"  a  father,  or  in  case  of  his  death  or  desertion  of  his  family, 
the  mother,  may  maintain  an  action  for  the  injury  or  death 
of  a  child."  All  these  provisions  of  tlie  code  were  originally 
enacted  ten  days  subsequent  to  the  passage  of  the  damage 
act,  tupra;  and  were  also  re-enacted  ten  years  afterwards. 
See  damage  act,  lupra,  approved  March  7,  1877  ;  original 
code,  approved  March  17, 1877 ;  also  code  of  1877. 

The  plea  of  defect  of  paities  in  this  case  was  not  a  plea 
in  bar,  nor  was  it  sufficient  to  abate  the  action ;  it  could 
have  been  avoided  at  any  time  by  bringing  in  the  mother  its 
a  party  either  as  plaintiff  or  defendant.  Code,  sec.  16.  But 
was  it  eiTor  to  disregard  the  plea  and  the  objection  to  testi- 
mony, without  requiring  the  mother  to  be  joined  as  aparty? 

7.  The  provisions  of  the  damage  act  and  of  the  code  ahove 
mentioned  being  to  a  certain  extent  tn^rt  matena,  aie  to 
be  construed  together.  The  task  is  difficult,  the  provisions- 
being  peculiar  and  somewhat  incongruous.  Our  conclusions, 
however,  are  that  while  the  father  and  mother  may  Join  in  a 
suit  of  this  kind,  it  is  not  essential  that  they  should  so  join. 
The  joining  of  the  father  and  mother  appeara  to  be  permis- 
sive, not  imperative.  It  is  clear  tliat  under  certain  circum- 
stances one  pai'ent  has  the  riglit  to  sue  alone.  In'general, 
the  better  practice  is  for  the  parents  to  join,  since  tlie  statute 
permits  them  to  do  so  -,  and  where  a  parent  not  joined  applies 
to  bo  made  a  party,  such  application  should  be  granted,  un- 
less resisted  upon  some  legal  ground — as  that  such  parent 
has  deserted  his  family — and  such  application  may  be  pre- 
sented at  auy  time,  even  after  judgment,  or  after  i-eview  iu 
an  appellate  court,  for  the  purpose  of  protecting  the  interest 
which  the  party  so  applying  may  have  in  the  judgment  re- 
covered. For  it  is  to  be  obsei-ved  tiiat  while  the  code  permits 
the  father,  and,  under  certain  ciivumstances,  the  mother,  to 
sne  alone,  it  does  not  deprive  the  pai-ent  not  joined  of  that 
eqval  interest  in  the  Judgment  which  the  damage  act  says 
each  thall  have  ;  nor  is  there  room  for  inference  that  either 
parent  is  to  be  ao  deprived,  except  in  case  of  a  parent  desert- 
ing the  family. 
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In  thia  caae  the  mother  made  no  npplication  to  be  joined 
as  a  party  in  the  lower  court.  It  may  be  supposed,  therefore, 
that  she  was  then  willing  that  her  husband  should  sue  for 
her  iDterest  as  well  as  for  his  own.  If  this  supposition  be 
wrong,  or  if  the  mother  now  desii'es  to  have  her  equal  inter- 
est in  the  judgment  protected,  she  may  apply  therefor  upon 
the  remanding  of  this  cause. 

The  wife,  though  a  proper  party,  was  not  a  necessary  party. 
The  plea  of  nonjoinder  being  interposed  by  the  defendant 
WHS  not,  therefore,  fatal  to  the  maintenance  of  the- action; 
and  the  court  did  not  err  in  overruling  defendant's  objection 
and  in  proceeding  with  the  tiial  notwithstanding  such  plea. 
If  the  objection  had  come  from  the  mother,  a  very  diGferent 
question  would  have  been  presented. 

8.  The  conclusion  at  which  we  have  arrived  can  work  no 
hardship  to  the  defendant.  The  joinder  or  nonjoinder  of  a 
parent  in  an  action  of  this  kind  is  material  only  to  the  parents 
themselves.  Since  either  or  both  may  sue,  the  defendant 
cannot  be  affected  or  prejudiced  whichever  course  they  may 
take ;  the  grounds  and  measure  of  i-ecovery  are  tlie  same  in 
either  case,  and  the  defendant  can  only  be  subjected  to  a 
single  suit. 

The  judgment  of  the  distiict  court  is  affirmed  and  the 
cause  remanded. 

Affirmed, 


Dicized  by  Google 


People  ex  bel.  v.  U.  P.  Ry.  Co.  [AprU  T., 


The  People  ex  eel.  City  op  Dbnvee  v.  The  Union 

Pacific  Railwat  Company. 
Same  v.  The  Union  Pacific,  Denver  &  Gulf  Railway 

Company. 
Same  v.  The  Bciblikgton  &  Colorado  Railway  Com- 
pany. 
Sasie  v.  The  Denver  &  Rto  Grande  Railway  Company. 

1.  RAILBOADB— SiRBBT  CftOBBINOS. 

Wheo  rallroftd  comp&nieH  lay  their  traoki  ttcroH  pnblle  straeto,  mob 
occupation  of  tba  Btreet  is  subject  to  tbe  coodlttoD  tbat  the;  will 
do  wliatevei  a  reasonable  public  necewlty  may  require  to  nu^nbdn 
tlie  street  as  a  highway.  The  duty  so  to  do  Is  a  conUnuIng  one, 
enlnrgiDg  from  Uiae  totlma,  as  changed  coaditioiu  render  the inod« 
adopted  Inadequate,  and  the  legislature  has  ample  power  to  require 
euch  changes  as  public  safety  and  coDvenience  may  reasonably 
require. 

3.  Saue. 

In  order  to  compel  railroad  companies  to  bridge  a  street  along  which 
their  ti-ack  is  laid  and  continuouiily  need,  it  ta  not  necessary  to  vaoata 
the  street  or  give  It  over  entirely  to  the  use  of  Tailroads. 

3.  Saue. 

Tlie  city  of  Denver  may  by  ordinance  require  rimroiid  oompaniea  to 
bridge  their  tracks  over  a  street  according  to  plans  prepared  by  the 
city,  provided  a  reasonable  necessity  therefor  be  shown  to  exist 
and  the  plans  proposed  be  found  to  be  feasible  and  adequate  for 
the  purpose.  The  peif  ormanoe  of  such  requirement  may  be  cona* 
pelled  by  mandamus. 

Error  to  the  Diatriet  Court  of  Arapahoe  County. 

Mandamus  to  compel  certain  rnilrottd  coipomtions  to  con- 
struct &  viaduct  over  their  tracks  on  Nineteenth  street  id  the 
city  of  Denver.  In  the  district  court  the  proceedings  were 
dismissed  for  insufficiency  of  the  petitions.  Petitioner  brings 
error. 

Concurrent  actions  were  brought  by  the  city  against  each 
raih'oad  company  having  tracks  intersecting  or  extending 
along  Kineteenth  street  in  the  city  of  Denver.     The  facts 
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are  identical  in  each  case  and  in  this  court  the  actions  wei'e 
consolidated  under  number  2884,  for  the  purpose  of  argu- 
ment and  determination.  The  actiooa  were  all  brought  to 
enforce  the  provisions  of  the  following  ordinance  of  the  city 
of  Denver: 

*' Section  1.  Whereat,  the  construction  and  operation  of 
a  great  number  of  railroad  ti-acka  that  intersect  and  extend 
along  Nineteenth  sti-eet,  in  the  city  of  Denver,  had  and  does 
impede  travel  upon  said  street  to  a  great  extent,  and  has 
made  the  said  Kineteenth  sti-eet  dangerous  for  public  travel 
thereon  as  a  highway. 

*'  Sec.  2.  Therefore  all  railroad  companies,  the  tracks  of 
which  intersect  or  extend  along  Nineteenth  street,  in  the  city 
of  Denver,  are  hereby  i-equired  to  constiuct  at  their  own  ex- 
pense a  good  and  sufGoieiit  viaduct  of  the  width  of  fifty  feet, 
over  and  aci-oes  their  said  tracks  at  a  height  of  twenty-two 
feet  in  the  clear  above  such  trucks.  Where  the  distance  be- 
tween any  two  of  said  i-aihoad  tracks  is  not  sufficient  to  per- 
mit an  approach  to  the  viaduct  over  each  track  from  tlje 
ground,  to  be  made  at  a  gi'ade  of  not  to  exceed  seven  per 
cent,  then  the  raili'oad  company  owning  each  of  such  tracks 
shall  build  such  viaduct  at  said  height  to  a  point  midway  be- 
tween said  tracks,  and  in  such  manner  as  to  make  the  same 
one  continuous  viaduct  over  such  tracks.  They  are  also 
hereby  required  to  construct,  at  their  own  expense,  good  and 
Bufficient  approaches  to  such  viaduct  or  viaducts,  at  a  grade 
of  not  to  exceed  seven  per  cent ;  and  such  railroad  companies 
their  auccessors  and  assigns,  shall  thereaftei',  at  their  own 
expense,  keep  and  maintain  said  viaduct  Or  viaducts  and  the 
approaches  thereto  in  a  good  state  of  i-epair.  Said  viaduct 
or  viaducts  to  be  constructed  entirely  of  iron  or  steel  cross* 
beams  and  supports  set  on  substantial  stone  foundations; 
the  longitudinal  joists  between  such  cross-lieams  to  be  of  iron, 
steel  or  wood,  and  the  floor  to  be  ol  wood.  Such  viaduct  or 
viaducts,  and  the  approaches  thereto,  shall  be  set  ifx  said 
Kineteenth  street  so  as  to  leave  an  equal  distance  of  said 
street  unoccupied  on  each  side  of  the  same. 
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"  The  said  viaduct  or  viaducts  to  be  constructed  with  a  raad- 
way  thirty-eight  feet  ia  width  for  vehiclest  and  with  sideways 
six  feet  in  width  upon  each  aide  of  auch  roadway  for  foot 
passengers.  The  said  appronches  shall  be  constructed  of 
good  and  sabatantial  atone  abutment«i  and  stone  and  earth 
approaches,  or  said  approaches  may  be  constructed  of  the 
same  material  as  the  said  viaduct  or  partly  of  each.  The 
width  of  said  approaches  to  be  thirty-eight  feet  in  the  clear 
from  the  street  until  the  same  reaches  a  height  of  at  least 
twelve  feet  above  the  street,  and  for  that  distance  the  ap- 
proaches shall  be  used  only  aa  a  roadway  and  from  that  point 
until  they  meet  the  viaduct  the  approaches  almll  be  of  the 
same  width  as  the  viaduct,  with  the  loadway  and  sideways 
to  conform  thereto.  At  the  point  on  said  approachea  where 
the  sideways  begin  tliere  ahall  be  constructed  stairways  of 
iron  or  wood  leading  to  the  sidewalk  below  on  Nineteenth 
sti'eet.  Said  viaduct  or  viaducts  and  approaches  on  the  out- 
side thereof  shall  have  good  and  substantial  iron  or  steel 
i-ailinga. 

"  Sec.  8.  The  work  of  coi^sti-ucting  said  viaduct  or  via- 
ducts and  approaches  thereto  shall  be  commenced  in  good 
faith  within  sixty  days  after  the  passage  of  this  ordinance, 
and  shall  be  actively  continued  thereafter  until  said  viaduct 
or  viaducts  be  completed  and  ready  for  ti-avel,  which  shall 
not  be  later  than  six  months  after  the  passage  of  the  said 
ordinance. 

"  Sec.  4.  Upon  the  completion  of  such  viaduct  or  via- 
ducts and  approaches,  the  raili-oad  compauies  whose  tracks 
run  under  the  same  shall  not  be  required  to  keep  either  i&g- 
man  or  gateman  at  the  ci'ossings  of  their  tracks  with  said 
Nineteenth  street.  , 

"  Sbo.  5.  Upon  the  completion  of  such  viaduct  or  via- 
ducts any  of  the  railroad  companies  aiding  in  the  conatruo- 
tion  of  such  viaduct  or  viaducts,  shall  have  the  privilege  of 
constructing  across  said  Nineteenth  street,  under  said  viaduct 
or  viaducts,  such  new  railroad  tracks  as  may  be  necessary 
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without  any  special  permission  of  the  city  coancil  Erst  had 
and  obtained." 

Authority  to  pass  the  fore^ing  ordinance  is  claimed  un* 
der  the  following  provisions  of  the  charter  of  the  city  of 
Denver,  to  be  found  on  page  127  of  th«  acts  of  1889 : 

"The  city  council  shall  have  power  by  oi-dinance  •  •  • 
Sec.  46.  To  regulate  the  use  of  locomotive  engines,  to  dii'eot 
and  control  the  location  of  cable  and  other  laihoad  tracks, 
and  to  require  raiboad  companies  to  construct  at  their  own 
expense  such  bridges  and  their  approaches,  tunnels  or  other 
conveniences  at  public  crossings,  and  such  viaducts  and  their 
approaches  over  their  tracks,  where  the  same  cross  or  extend 
along  public  highways  or  streets,  and  to  put  such  streets  in 
such  condition  and  state  of  repair,  as  not  to  interfere  with 
the  free  and  proper  use  of  such  street  or  crossing,  as  the  city 
council  may  deem  iiecessar}',  and  where  viaduct  or  viaducts 
cross  the  tracks  of  seveial  lailroad  companies,  to  compel 
them  to  build  their  proportion  of  a  continuous  viaduct  or 
viaducts  over  said  tracks  with  their  appi-oaches,  and  to  regu- 
late the  rates  of  speed  of  all  railroad  traius  within  the  city 
limits,  and  their  stops  at  street  crossings." 

Mr.  John  F.  Shafboth,  Mr.  F.  A.  Williams  and  Mr.  A. 
B.  SEAJtlAN,  for  plaintiff  In  eiTor. 

Messrs.  Tellbr  &  Obahood  and  Messrs.  Wolcott  & 
Vaile,  for  defendants  in  eiTor 

Chief  Justice  Hayt  delivered  the  opinion  of  the  court. 

The  duty  of  niiU-oad  and  other  companies  ci-ossing  high- 
ways to  relieve  the  danger  and  inconvenience  of  such  cross- 
ings, has  been  long  recognized  under  the  common  law. 

In'  City  of  Minneapolis  v.  St.  Paul,  M.  ^  N.  Railway  Com- 
pany, 35  Minn.  131,  this  rule  is  stated  as  follows  : 

"  The  common  law  rule  is  that  where  a  person  or  corpora- 
tion is  given  the  right  to  build  a  railroad,  or  make  a  canal, 
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across  a  public  highway,  this  gives  them  no  right  to  destroy 
it  as  a  thoroughfara,  hut  they  are  bound  to  restore  or  unite 
the  highway  at  their  own  expense,  by  some  reasonably  safe 
and  convenient  means  of  passKge,  although  the  statute  con- 
tains no  express  provision  to  that  effect.  This  duty  includes 
the  doing  of  whatever  is  necessary  to  be  done  to  restore  the 
highway  to  such  condition ;  as,  for  instance,  in  case  of  a 
bridge,  the  approaches  or  lateral  embankments,  without  which 
the  bridge  itself  would  be  useless.  Tliisduty  is  founded  upon 
the  equitable  principle  that  it  was  tlieir  act,  dune  in  pursuit 
of  their  own  advantage,  which  rendei'ed  this  work  necessary, 
and  therefore  they,  and  uot  the  public,  should  be  burdened 
with  its  expense." 

The  following  cases  are  cited  in  support  of  the  foregoing 
rule :  Kin^  v.  Inhabitants  of  Lindtey,  14  East,  817  ;  King  v. 
Kerriton,  S  Maule  &  S.  526  ;  Leopard  v.  Chesaptake  ^  Ohio 
Canal  Co.,  1  Gill.  222 ;  Northern  Cent.  Ry.  Co.  v.  Mayor  of 
Baltimore,  46  Md.  425  ;  Eyler  v.  Co.  Comm'ri  Alleghany  Co., 
49  Md.  257  ;  In  re  Trenton  Water  Power  Co.,  20  N.  J.  Law, 
659  ;  People  v.  Chicago  ^  Alton  B.  Co.,  67  111.  118  ;  Queen 
V.  InhabitanU  of  lele  of  FAy,  IS  Q.  B.  82T ;  PadwMh,  etc., 
It.  Co.  V.  Commonwealth,  80  Ky.  147. 

The  statute  and  oi-dinance  relied  upon  in  support  of  the 
present  actions  are  evidently  not  for  the  purpose  of  ourtaiU 
iiig  the  duty  imposed  by  the  common  law,  but  rather  for  the 
purpose  of  making  the  duty  explicit  and  free  from  doubt 
Although  it  may  have  been  optional  with  the  railroad  com- 
panies in  the  first  instance  to  have  laid  their  tracks  at  the 
street  grade,  or  above  or  lielow  sucli  grade,  the  duty  to  leave 
the  public  a  i-easonably  safe  and  free  passive  was  the  same 
in  each  instance.  And  there  can  be  no  doubt  that  the  duty 
is  a  continuing  one,  and  that  the  legislature  has  ample  power 
and  authority  to  require  such  changes  from  time  to  time  as 
the  public  safety  or  convenience  may  i-easonably  require.  A 
i-ailroad  with  a  single  track  crossing  at  grade  may  inconven- 
ience the  public  but  little,  while  by  increasing  the  number  of 
tracks  and  tmins  to  meet  the  requirements  of  a  growing  pop- 
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nlatiOD  aod  enlarged  traffic,  the  iDCODTenience  and  hazard 
may  be  increased  to  such  an  extent  as  to  practically  depiivd 
the  public  of  any  beneficial  use  of  the  street. 

In  the  case  of  Commonwecdth  y.  Proprietor!  of  New  Bedford 
Bridge,  2  Gray,  839,  it  was  held  under  an  act  of  the  legisla- 
ture authorizing  the  erection  of  a  bridge  over  a  navigable  river 
"  with  two  suitable  dmws  which  should  be  at  least  thirty  feet 
wide,"  that  the  duty  of  the  corporation  was  not  discharged  by 
making  the  draws  thirty  feet  in  width,  this  being  adequate  for 
the  accommodation  of  commerce  by  the  vessels  in  use  at  the 
time  the  bridge  was  oonstructed,  but  that  the  duty  was  a 
continuing  one,  requiring  the  corpoi-atioa  to  enlarge  the  draws 
from  time  to  time  as  the  same  should  become  necessary  by 
reason  of  the  larger  size  or  change  in  model  of  vessels  navi- 
gating the  river. 

Likewise,  in  Cooke  v.  Botton  ^  Lowell  Railroad  Oor.,  138 
Mass.  185,  it  was  held,  in  an  action  for  personal  injuries  re- 
sulting from  an  iosufBcient  bridge  maintained  over  its  tiiicks 
by  the  railroad  company,  that  it  was  bound  to  provide  a 
bridge  suitable  for  tlie  increased  travel,  and  that  even  if  the 
bridge  was  adequate  for  the  purpose  when  buUt  and  an  in- 
creased use  rendered  it  inadequate,  the  corpoiatioa  must 
alter  the  bridge.  The  authorities  are  believed  to  be  uniform 
to  the  effect  that  when  itiilroad  companies  lay  their  tracks 
across  public  streets,  such  occupatioti  of  the  street  .is  sub- 
ject to  the  condition  that  they  will  do  whatever  a  reasonable 
public  necessity  may  I'equire  to  maintain  the  street  as  a  high- 
way, and  that  this  duty  is  a  continuing  one,  enlarging  from 
time  to  time  as  changed  conditions  render  the  mode  adopted 
inadequate.  Commonwealth  v.  Proprietor*  of  New  Bedford 
Bridge,  lupra;  Maltby  v,  Chieago  ^  W.  M.  Rg.  Co.,  52  Mich. 
108;  CUy  of  Minneapolis  v.  St.  Paul,  M.  ^  M.  Ry.  Co., 
tupro ;  State  ex  rel,  etc.,  v.  St.  Paul,  M.  ^  M.  Ry.  Co.,  88 
Minn.  246  ;  State  ex  rel.,  etc.,  v.  Minneapolit  ^  St.  L.  Ry.  Co. 
et  al.,  89  Minn.  219. 

The  foregoing  principles  are  conceded  by  coansel  in  thia 
case,  but  it  is  ai;gued  that  the  petitions  do  uot  show  a  rea- 
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sonable  public  necessity  for  the  proposed  viaduct.  Tliid 
contention  is  not  home  out  bj  the  record.  From  this  it  Eip- 
pears  that  Nineteenth  street  is  iiitei-uected  by  twenty-two 
tracks  that  would  be  spanned  by  the  proposed  viaduct ;  that 
trains  are  "continually"  passing  over  these  tracks  at  all 
houra  of  the  day  and  night ;  "  That  the  said  Nineteenth 
street  between  sHid  Wazee  and  Central  street8,'is  situated  in 
a  populous  part  of  the  city  of  Denver  and  is  one  of  the  most 
important  thoroughfai-es  connecting  North  Denver,  which 
has  a  population  of  some  twenty  thousand  people,  with  what 
is  known  as  East  Denver,  having  a  population  of  about  eighty 
thousand  people.  That  only  four  streeta  connect  said  North 
Denver  with  said  East  Denver. 

*'  That  in  addition  to  the  tracks  of  defendants  which  ex- 
tend across  said  Niiieteenth  street,  there  are  also  a  large 
number  of  tracks  which  have  been  constructed  across  said 
Nineteenth  street  by  divera  other  raihoad  companies,  against 
whom  proceedings  in  mandamus  are  concurrently  brought 
herewith  to  compel  the  performance  of  the  same  duty. 

"  That  ever  since  the  yeai'  1S89,  the  passing  of  said  ti-aine 
on  the  various  railroad  tracks  ci'ossing  the  said  part  of  Nine- 
teenth street  became  so  constant  that  it  interfered  with  and 
impeded  t{i  such  an  extent  the  public  travel  on  said  Nine- 
teenth street,  that  in  order  to  restoi-e  said  highway  to  a  i-ea- 
sonaUy  safe  and  passable  condition  it  became  necessary  that 
a  viaduct  should  be  constructed  over  and  across  said  tracks 
in  Nineteenth  street,  together  with  suitable  and  convenient 
methods  of  approach  to  the  same.  •  •  • 

"  That  the  defendants  and  other  raili-o-id  companies,  though 
said  necessity  for  said  viaduct  still  exists,  and  the  same  ia 
necessary  for  the  safety  of  the  public  in  the  use  of  the  said 
Nineteenth  street,  have  refused  and  neglected  to  begin  the 
construction  of  the  same.  •  •  • 

"  That  without  said  viaduct  said  Nineteenth  street  at  said 
crossings  is  unsafe  for  public  travel  and  public  use,  by  rea- 
son of  said  railroad  tracks  ci-ossing  the  same,  and  by  reason 
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of  the  constniit  running  and  opemtion  of  engineti,  cai-s  ami 
trains  over  and  across  the  same  by  defendant."  ■  "  • 

It  would  seem  that  the  necessity  for  the  proposed  viaduct 
titnade  plain  by  the  foregoing  averments,  but  counsel  biise 
an  argument  upon  the  allegation  to  be  found  in  the  petition 
that  only  four  streets  connect  North  Denver  with  East  Den- 
ver. The  claim  ia  that  the  petition  should  have  shown  that 
the  other  three  streets  cnuld  not  be  conveniently  utilized  for 
the  accommodation  of  the  public  in  passing  between  the  two 
sections  o£  the  city  named.  We  do  not  think  this,  claim  is 
well  founded,  particularly  in  view  of  the  fact  that  it  appeals 
from  the  plat  which  is  filed  as  a  part  of  the  petition,  that  of 
the  other  thi-ed  streets  the  cme  nearest  Nineteenth  street  is 
several  blocks  away  from  that  thoroughfare. 

The  only  other  ground  i-elied  upon  by  the  defendants  to 
overthrow  the  application  of  the  petitioner  for  a  writ  of  man- 
damus is  stated  as  follows : 

"  That  it  appeai-s  from  the  petition  herain  and  from  the 
ordinance  therein  set  forth  that  it  is  proposed  by  the  petitioner 
to  continue  and  maintain  Nineteenth  street  at  a  grade  as  a 
public  thoroughfare  across  the  tracks  of  these  defendants  and 
at  the  same  time  to  compel  these  defendants  to  construct  a 
new  and  diGferent  thoroughfare  over  and  across  the  tracks  of 
t^ese  defendants  without  compensation  therefor." 

The  argument  in  support  of  this  objection  is  founded  upon 
the  principle  that  if  a  burden  is  to  be  imposed,  it  must  be  ini- 
poeed  in  such  a  manner  as  not  to  inflict  upon  the  defendants 
unnecessary  costs  and  expenses ;  and  to  this  end  it  is  urged 
that,  aa  a  condition  precedent  to  the  right  of  the  city  to  com- 
pel the  erection  of  a  viaduct  over  the  railroad  tracks,  a  new 
grade  for  Nineteenth  street  must  he  established  above,  cor- 
responding with  the  grade  oE  the  proposed  viaduct,  and  the 
street  below  entirely  given  over  to  the  use  of  the  defendants, 
or  vacated.  We  think  the  argument  unsound  when  applied 
to  the  case  as  now  presented.  It  is  apparent  from  the  plat 
which  is  made  a  part  of  the  petition  and  relied  upon  by  coun- 
sel representing  all  parties,  that  to  entirely  vacate  Nineteenth 
Vou  XX— 18 
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street  at  the  surfnce  would  to  be  to  deprive  ft  large  number 
of  people  iind  an  extended  territory  from  aocess  by  teams  to 
either  East  or  North  Denver,  while  by  the  ordinance  enacted, 
care  has  been  taken  to  provide  for  the  accommodation  of  the 
public  in  Buch  a  manner  aa  to  inconvenience  the  least  possi- 
ble number  of  people  and  at  the  same  time  to  miike  the  bur- 
den of  constructing  the  viaduct  as  liglit  as  possible.  The 
cost  of  a  viaduct  the  full  width  of  tiie  street  would  certainty 
be  much  more  than  one  of  the  width  required  by  this  ordi- 
di  nance. 

In  State  v.  The  St.  P.,  M.  ^  M.  Ry.  Co.,  lupra,  the  action 
was  brought  at  the  relation  of  the  city  of  Minneapolis  to 
compel  the  defendants  to  build  certain  biidgea  over  their 
tracks  and  approaches  to  the  same.  One  of  the  defendants 
objected  to  the  plan  proposed  by  the  city  and  in  lieu  thereof 
proposed  another  and  different  plan  which  it  was  willing  to 
nccept,  but  the  court  being  of  the  opinion  that  the  plan  pro- 
posed by  tlie  relator  was  suitable,  appropriate  and  adequate 
for  the  i)ui'i>ose,  the  writ  of  mandamus  waa  oi-dered  accord- 
ingly. In  that  case  the  plan  included  a  bridge  over  contig- 
uous tracks  of  two  railway  companies,  and  it  was  apparent 
that  they  could  not  agree  upon  a  plan.  In  this  case  there  are 
four  defendants,  and  if  it  were  left  to  them  to  determine  the 
character  of  the  structure  to  be  erected,  it  is  not  at  all  prob- 
able that  any  plan  would  meet  with  tlie  approval  of  all. 
Hence  the  advisability  of  having  a  plan  prepared  by  the  city 
-  in  the  first  instance.  And  in  case  the  plan  pi-oposed  is  found 
feasible  and  adequate  for  the  [lurpose,  the  ei-ection  of  the  via- 
duct in  accordance  therewith  may  be  enforced,  provided  a 
rciisonable  necessity  therefor  is  shown  to  exist. 

What  we  have  hereinbefore  said  is  predicated  entirely  upon 
the  allegations  of  the  petitions  and  their  sufficiency.  Uptm 
these  we  conclude  upon  principle  and  authority  that  the  pe- 
titions are  sufficient  in  form  and  substance,  hence  the  motion 
to  quasli  should  have  been  ovenuled  and  the  defendants  re- 
(luii-ed  to  answer- 
It  is  not  for  us  to  anticipate  the  chai-acter  of  the  aoswers 
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that  may  be  interposed.  When  the  case  ia  fully  presented 
by  proper  pleadings  and  proofs,  it  will  be  for  the  trial  court 
upon  the  facts  and  circumataDces  as  they  then  appear,  and 
the  law  applicable  thereto,  to  determine  whether  or  not  the 
city  is  entitled  to  the  relief  sought  by  these  actions. 

The  judgment  is  reversed  and  the  cause  remanded  for  fuiv 
ther  proceedings  in  accordance  with  this  opinion. 

Reversed. 


Wbsz  bt  al.  v.  McBbide. 


Lu^EB — PoBBBSsioy — St  at  utobt  Constructiom. 

One  mho  has  bestowed  labor  upon  personal  property  &t  the  request  ol 
the  owoer  la  not,  b;  virtue  of  the  Hen  act  (Hilla'  An,  Stat«., 
■ec  28o6),  eoUtled  to  a  Hen  thereon  for  the  amount  doe  fot  such 
labor  uoless  he  retains  posBesslon  ol  the  property  upon  trhlch  tlie 
labor  waa  bestowed.  A  qunlifled  or  mixed  possession  Is  not  suRt' 
clent  The  statute  is  merely  declaratory  of  the  common  law  and 
must  be  interpreted  in  conformity  with  Ita  principles. 

Urror  to  the  County  Court  of  Chaffee  County. 

This  action  was  originally  brought  by  defendant  in  error 
before  a  justice  of  the  peace  to  recover  possession  of  a  quan- 
tity of  brick,  and,  upon  an  appeal  to  the  county  court  of 
Chaffee  county,  was  tried  to  a  jury  aiid  a  verdict  rendered  in 
his  favor.  It  appeai-s  from  the  evidence  introduced  that  dur- 
ing the  month  of  October,  1890,  l^f  wiw  employed  by  Cole  & 
Halcomb,  the  owneiij  of  certain  brick  kilns,  situate  on  what 
was  known  as  the  Rockwell  brick  yard,  near  Sulida,  to  burn 
brick  in  tb^se  kilns  at  an  agreed  price  of  $1.50  per  thousand. 
That  be  completed  the  work  on  October  26th  and  then  left  the 
yard.  The  evidence  is  somewhat  confiicting  as  to  the  number 
of  times  he  visited  the  yard  during  the  interim  between  the 
completion  of  the  work  on  October  26th  and  the  institution  of 
the  action  on  December  11th.  The  defendant  Cole  testitied 
that  he,  McBride,  was  at  the  yard  but  once  during  this  time, 
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and  did  not  then  get  off  hie  w^on.  The  witness  Crosswhite 
testified  tia  follows; 

"  I  live  in  Salida,  about  a  quarter  of  a  mile  from  the  brick 
yard.  Was  in  a  position  to  observe  who  went  into  the  yai-d. 
Cole  was  in  possession  of  the  yard  at  the  time  the  brick  was 
turned  over  to  the  sheriff.  After  the  commencement  of  this 
action  a  man  b^  the  name  of  Butcher  was  in  possession.  I 
never  knew  McBride  to  be  on  the  giounds,  only  as  he  passed 
through,  until  a  day  or  two  before  the  sale." 

The  plaintiff  testified  that  he  was  at  the  yard  on  the  28th 
and  29tb  of  October,  and  after  that  time  was  engf^d  in  other 
work.  That  at  the  time  of  the  sale  the  brick  were  in  the 
possession  of  Cole  and  Wenz.  On  the  20th  of  November, 
1890,  McBride,  claiming  a  lieu  on  the  brick  in  (juestion  by 
virtue  of  the  lien  act,  chap.  77,  Milk'  An.  Stats.,  p.  1608, 
filed  an  affidavit  before  J.  M.  McComas,  a  justice  of  the 
peace,  for  the  appointment  of  appraisers ;  and  in  com- 
pliance with  the  procedure  provided  in  that  act  the  biick 
were  offei-ed  for  sale  on  the  9th  day  ot  November,  1890,  and 
uold  to  McBride  for  the  sum  of  $161.05 ;  and  upon  this  pur- 
chase McBride  predicates  his  ownei'ship  and  right  to  the  pos- 
session of  the  brick. 

Messrs.  Haoan  &  Champion  and  Mr.  C.  S.  Libbt,  for 
plaintiffs  in  error. 

Mr.  G.  K.  Habtenstein,  for  defendant  in  error. 

Mr.  Justice  Goddabd  delivered  the  opinion  of  the  court. 

The  quesUon  presented  therefore  upon  this  record  is  wheth- 
er McBride  had  a  lien  apon  the  brick  in  quei^tion,  under  the 
facts  shown,  by  virtue  of  section  2856  of  the  lien  act  re- 
ferred to,  which  provides : 

"  Any  mechanic  or  other  person,  who  shall  make,  alter,  re- 
pair or  bestow  labor  upon  any  article  of  personal  property,  at 
the  request  of  the  owuer  of  such  personal  property,  or  his  or 
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her  agent,  shall  have  a  lien  upon  such  property  for  the  amount 
due  for  such  labor  done  or  material  furninhed,  and  for  all 
costs  incurred  in  enforcing  such  lien." 

The  lien  provided  in  tliis  act,  as  at  common  kvr,  imports 
simply  the  right  to  hold  and  detaia  the  property.  While 
the  statute  extends  the  nght  of  lien  to  othera  than  those  who 
at  the  common  law  could  claim  its  benefits,  and  provides  a 
remedy  for  ite  enforcement,  it  does  not  confer  a  lien  except 
upon  the  same  conditions  that  one  would  have  existed.at  the 
common  law,  and  possession  of  the  property  upon  which  the 
lien  is  claimed  is  still  essential  to  retain  the  lien  upon  it. 
In  other  words,  the  statute  is  only  declaratory  of  the  com- 
mon law,  and  must  be  interpreted  in  confoi-mity  with  its 
principles.     MeDearmid  v.  Foster  ^  Co.,  14  Ore.  417. 

Upon  the  subject  of  statutory  liens  it  is  said,  in  Jones  on 
Liens,  vol.  1,  sec.  7-19 ; 

"  But  generally  these  statutes  in  most  respecta  are  mei-ely 
declaratory  of  the  common  law,  and  must  be  interpreted  in 
accordance  with  its  principles.  Especially  is  this  so  as  re- 
gards the  necessity  of  letaining  possession  of  the  property  in 
oi-der  to  retain  a  lien  upon  it.  The  lien  under  the  statute 
is  of  the  same  nature  that  it  formerly  was,  and  the  same  cir- 
cumstances must  comUne  to  creiite  it.  There  must  be  a 
possession  of  the  thing ;  otherwise  there  cannot,  without  a 
special  agreement  to  that  effect,  be  any  lien.  The  term  Uen 
as  used  in  the  statute  means  the  same  it  ever  did — the  light 
to  hold  the  thing  until  the  payment  of  the  reasonable  charges 
for  making,  altering,  repairing,  or  bestowing  labor  upon  it. 
Possession  of  the  article  in  essential.  "  McDearmid  v,  Foster 
^  Ca.,aupra;  McDougall  v.  Crapon,  9-5  N.  C.  292. 

The  employment  nf  defendmit  in  error  to  bum  the  brick 
did  not,  in  our  opinion,  jnvest  him  with  such  possession  of 
them  as  is  requisite  to  support  a  lien.  In  the  case  of  King 
V.  The  I.  0.  C.  Co.,  11  Cush.  231,  a  case  very  similar  in  its 
&ct8  to  the  one  at  bai*,  Bigelow,  Justice,  said : 

'*  Upon  these  facts,  it  is  manifest  that  the  plaintiff  never 
had  auy  exclusive  and  unconditional  possession  of  the  prop- 
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erty.  It  was,  at  most,  only  a  mixed  possession  with  Stearns, 
or  rather  a  license  to  the  plaintiff  to  enter  upon  and  use  the 
yai-d  of  .Steams  for  the  purpose  of  making  and  burning  the 
brick.  It  is  entirely  clear  that  such  a  restricted  and  limited 
possession  is  insufficient  to  suppoit  a  lien.  It  amounts  to 
nothing  more  tlian  the  ordinary  tmnsaction  of  work  done  by 
one  person  in  the  manufacture  or  repair  of  articles  for. an- 
other, upon  the  premises  of  the  latter.  The  workman  in 
such  a  case  has,  to  a  certain  extent,  possession  of  the  prop- 
erty, upon  which  his  labor  and  services  are  expended  j  but 
it  is  a  qualified  and  mixed  possession,  which  can  form  no 
valid  basis  for  a  lien." 

While  that  case  was  decided  under  the  common  law,  we 
think  the  principle  therein  announced  is  applicable  to  the 
facts  in  this  case  and  is  decisive  of  the  question  before  us, 
since,  by  our  statute,  as  well  as  at  common  law,  the  right  of 
lien  is  incident  to  and  dependent  upon  possession,  and  that 
the  attempted  foreclosui'e  and  siile  created  no  additional 
light  to  the  brick  that  did  not  exist  by  virtue  of  a  lien,  and 
hence  was  ineffectual  to  transfer  any  light  or  title  therein  to 
defendant  iu  error. 

We  also  think  it  clearly  appears  from  the  record  that  if 
it  could  be  said  McBride,  by  virtue  of  his  employment  at  the 
time  he  was  engaged  in  burning  the  brick,  had  such  a  pos- 
session as  would  entitle  him  to  a  lien,  that  by  his  subsequent 
conduct  he  relinquished  such  possession,  and  thereby  waived 
it.     The  judgment  will  therefore  be  revetted. 

Reverted. 


Dicized  by  Google 


1894.]  Haley  v.  Eluott. 


Haley  v.  Elliott. 

1.  Appellate  Pbacticb — Joinder  iir  Ebbob. 

The  entiy  of  a  general  appearance  and  the  filing  of  a  printed  brief  mid 
argument  by  defendant  in  error  aocordlng  to  the  usual  practice  in 
this  court,  held  equivalent  to  a  coramon  joinder  of  error  upon  the 

2.  LlUITATIOtTB — WBIT  OF   ERBOB. 

The  Btatute  of  limltatloua  to  be  available  as  a  bar  to  the  proaecution  of 
a  writ  of  error  in  tills  court  miist  be  speciany  Interposed  at  a  pre- 
liminary stage  of  tUe  proceeding,  and  before  issue  joined  upon  the 
merits;  if  the  protection  of  tlie  statute  be  ooC  thus  invoiced  by 
the  party  entitled  to  it,  it  will  be  deemed  w^ved.  The  statute  does 
not  operate  of  its  own  force  Co  divest  tlie  court  of  jurisdiction.  Ap- 
peals aod  write  of  eiTor  distinguished. 

Error  to  Ihs  County  Court  of  Larimer  County. 

On  motion  to  dismiss  the  wiit  of  erroi'  herein,  the  follow- 
ing opinion  was  rendered. 

Mr.  W.  T.  Hughes  and  Mi'.  Geobgb  Q.  Richmond,  for 
plaintiff  in  error. 

Mr.  D.  E.  Parks,  Mr.  H.  B.  Johnson  and  Mr.  John  M. 
Breeze:,  for  defendant  in  error. 

Mr.  Justice  Elliott  delivered  the  opinion  of  the  court. 

Judgment  was  rendered  in  thie  ease  in  the  county  court 
on  June  18, 18S7.  An  appeal  was  taken  to  this  court  under 
the  appeals  act  then  iu  force ;  but  as  the  abstract  of  the  rec- 
ord was  not  sufGcient  for  a  review  of  the  case  upon  the  merits, 
the  appeal  was  dismissed  "  without  prejudice  "at  the  Jan- 
oarj-  term  1891.     See  Eahy  v.  Elliott,  16  Colo.  159-162. 

The  cause  was  hraaght  here  again  by  writ  of  ei'ror ;  and 
on  Januaiy  7, 1892,  counsel  for  plaintiff  in  error  filed  his  as* 
Bignment  of  eiTors  and  brief  upon  the  merits.     Defendant  iu 
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enxir  by  hU  counsel  entei'ed  a  geiiei'al  apjieaiBiice,  and  on 
Miiy  2,  1892,  filed  hU  brief  upon  the  merits,  uiid  the  cause 
was  Uiua  submitted.  The  cause  having  been  reached  for  final 
liearing  iu  this  court,  wiis  placed  upon  the  calendar  for  oral 
argument;  and  thereafter  and  on  June  2, 1894,  the  defend* 
ant  in  ei'i-or  filed  his  motion  to  dismiw  the  writ  of  error,  stat- 
ing the  following  I'easons : 

"1.  That  tlie  judgment  herein  was  rendered  on  June  18, 
1887,  and  the  writ  of  error  was  not  issued  until  June  18, 
1891,  a  period  of  four  yeai-s. 

''  2.  Because  this  court  has  no  jurisdiction  over  said  judg- 
ment, under  said  writ  of  error." 

In  support  of  his  motion  counsel  relies  upon  the  following 
provision  of  the  code : 

"  Sec.  401.  A  writ  of  error  sliall  not  be  brought  after  the 
expimtion  of  thi-ee  3'ears  from  the  rendition  of  the  judgment 
complained  of ;  but  when  a  pereon  thinking  himself  nggrieved 
by  any  judgment  or  decree  that  may  be  reviewed  in  the  su- 
pienie  court,  shall  be  iin  infant, non  eompot  mentU,  or  impris- 
oned when  the  same  was  randered,  the  time  of  such  disability 
shall  be  excluded  from  the  computation  of  tlie  said  thi-ee 
yeare." 

1.  In  behalf  of  plaintiff  in  eiTor  it  is  insisted  that  the  mo- 
tion to  dismiss  the  writ  of  eriiir  must  be  denied.  Tlie  argu- 
ment is  that  the  statute  of  limitations  can  only  be  made 
available  by  plea,  but  that  even  if  available  by  motion,  the 
motion  comes  too  late  after  joinder  in  eiTor — that  the  limita- 
tion of  time  is  a  privilege  that  may  be  waived,  that  it  does 
not  affect  the  jurisdiction  of  the  court. 

Though  thei-e  was  no  formal  joinder  in  error  in  this  case, 
yet  we  think  the  entry  of  a  general  api>eiirance  and  the  filing 
of  a  printed  brief  and  iii;gument  by  defendant  in  error  ac- 
cording to  the  usual  practice,  must  be  held  equivalent  to  a 
common  joinder  of  error  upon  the  merits.  By  our  present 
rules  it  is  provided :  *'  No  formal  joinder  in  en-or  shall  be  1*6- 
quired."     See  rule  12,  adopted  Januaiy  term,  1893. 

2.  The  bar  of  the  statute  of  limitations  may  be  taken  ad- 
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vantage  of  by  motion  in  this  court,  subject  to  being  conti'o- 
verted  by  showing  that  the  case  is  within  the  exceptions  of 
the  statute  ;  but  to  be  available  as  a  defense  the  statute  lunst 
be  specially  interposed  in  some  appropriate  iorin,  and  in  apt 
time — that  is,  it  must  be  interposed  at  a  preliminary  stage 
of  tlie  proceeding  and  before  issue  joined  upon  the  merits ; 
aad  the  protection  of  the  statute  must  be  thus  invoked  by 
the  party  entitled  to  it  or  it  will  be  deemed  waived.  The 
statute  does  not  opemte  of  its  own  force  to  divHst  the  court  - 
of  jurisdiction.  Angell  on  Limitations,  sec.  285  ;  Wood  on 
Limitations)  sec.  7 ;  Elliott's  Appellate  Piocedure,  sec.  406 ; 
Clayton  v.  CheeUy,  5  Colo.  837  ;  Chivington  v.  Colo.  Spring* 
Co.,  9  Colo.  597. 

In  Brookg  v.  Norrit,  11  Howai-d  (U.  S.)  208,  Chief  Justice 
Taney,  speaking  of  the  statute  of  limitations  applicable  to 
writs  of  error,  said : 

"  According  to  the  English  practice,  the  defendant  in  error 
must  avail  himself  of  this  defense  by  plea.  He  oanuot  take 
advantage  of  it  by  motion ;  nor  can  the  court  judicially  take 
notice  of  it,  as  the  limitation  of  time  it  not  an  objection  to  the 
y'uriadietion  of  the  court  Iti»a  defense  which  the  defendant 
in  error  may  or  may  not  rely  upon,  as  he  himself  thinks  proper. 
But  according  to  the  established  practice  of  this  court  he 
need  not  plead  it,  but  may  take  advantage  of  it  by  motion." 

The  Brooks-Norris  decision  refers  to  an  act  of  congress  not 
unlike  our  statute ;  it  was  as  follows : 

"  Writs  of  error  shall  not  be  brought  but  within  five  years 
after  rendering  or  passing  the  judgment  or  decree  complained 
of,  or  in  case  the  person  entitled  to  such  writ  of  error  be  an 
iu£ant,/«me  covert^non  compos  mentis,  or  imprisoned,  then 
within  five  years  as  aforesaid,  exclusive  of  the  time  of  such 
difiability."     1  U.  S.  Statutes  at  Large,  p.  86. 

In  Bumap  v.  Wight,  14  111.  803,  it  was  held :  "  A  defense 
of  tbe  statute  of  limitations  cannot  be  interposed  by  a  mo- 
tion to  dismiss.  It  must  be  relied  on  hy  plea,  so  that  tbe 
plaintiff  may  reply  that  the  case  is  within  the  exceptions  in 
the  statute." 
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The  decisions  of  this  court  ai'e  t^  the  effect  that  the  stat- 
utes of  limitatioD   must  be  specially  pleaded,  either  by  de- 
iDiirrer  or  answer,  in  order  to  be  available  in  ordinary  civil 
actions.     Though  the  langui^  of  our  limitation  statutes  is 
that  the  action  shall  be  brought  or  commenced  within  a  cer- 
tain time,   "  and  not  afteruiarda "   (see   General  Statutes, 
sees.  2163, 2164,  2165,  2166,  2168  and  2170),  yet  it  has  never 
I    been  held  in  this  state  that  the  bar  of  the  statute  could  be 
I    availed  of  under  the  general  issue  in  civil  actions,  except  in 
the  single  instance  of  an  action  for  a  penalty.     A.  T.  ^  S.  F. 
,     n.  R.  Co.  V.  Tanner,  19  Colo.  559. 

1  It  is  true,  our  decisions  are  uniform  to  the  effect  that  an 
\  appeal  must  be  prayed  within  the  time  prescribed  by  statute, 
or  it  cannot  be  maintained.  The  doctrine  is  based  upon  the 
ground  that  an  appeal  is  a  creature  of  the  statute,  that  the 
statute  is  mandatoiy  and  must  be  strictly  piintued,  and  that 
when  it  appears  that  the  statute  pmviding  for  and  govern- 
ing appeals  Itas  not  been  complied  with,  the  court  does  not 
acquire  jurisdiction  bi/  appeal.  See  decisions  from  Peahody 
V.  Thatcher,  8  Colo.  275,  to  Harvey  v.  Travelers  Itu.  Co.,  18 
Colo.  854.  But  there  is  a  manifest  distinction  between  an 
appeal  and  a  writ  of  eri-or.  An  appeal  is  a  statutoiy  proceed- 
ing; it  was  unknown  to  the  common  law.  Being  the  crea- 
ture of  the  statute,  there  is  force  iif  the  argument  that  the 
conditions  upon  which  an  appeal  is  gi-nnt«d  must  be  com- 
plied with,  or  ita  foundation  fails.  At  common  law  a  writ 
of  error  is  generally  regarded  «s  a  writ  of  light ;  and,  though 
subject  to  regulation  by  statute,  it  cannot,  under  our  consti- 
tution, be  denied  to  county  coui-t  judgments.  The  wiit  is 
the  commencement  of  a  new  suit,  and  not  the  continuation 
of  an  old  one.  A  new  suit  being  brought  in  an  appellate 
court  by  wiit  of  error,  there  seems  to  be  no  reason  for  giving 
the  statute  of  limitations  applicable  to  such  wiit  a  construc- 
tion or  effect  different  from  like  statutes  applicable  to  oi-di- 
naiy  civil  actions  commenced  in  the  nisi  prius  courts. 

The  majority  opinion  in  the  case  of  Stark  v.  Jenkins,  1 
Wash-.Ter.  421,  cited  by  counsel  for  defendant  in  eri-or. 
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seems  to  be  cnntraiy  to  the  views  we  have  expressed.  It  is 
certainly  contrary  to  the  current  and  weight  of  authority 
upon  statutes  of  limitation  like  oui-s.  The  other  authorities 
cited  do  not  necessarily  conflict  with  the  conclusion  at  which 
we  have  anived. 
The  motion  to  dismiss  the  writ  of  error  will  be  denied. 
Motion  denied. 


Ambbican  Water  Works  Company  (op  New  Jeebey) 
V.  Farmers  Loas  &  Trust  Co.  et  al. 

1.  Laws  GoTBRirivG  CoRRoaATioirs. 

A  corporftdou  is  subject  to  tli«  Uwb  of  the  state  or  soveret^ty  under 
and  by  virtue  of  which  it  lias  been  created,  and  these  laws  have  a 
paramount  influeiice  over  its  corporate  powers  wherever  it  under- 
takes to  exercise  tliem. 

2.  JtrSOHBNTS  OOVEBNINO  CoitPORATIONB. 

Where  a  corporation  in  pursuance  of  the  laws  ol  the  state  where  it  was 
created  bos  been  adjudged  insolvent,  and  placed  in  the  hands  of  a 
receiver  with  full  powers  to  control  and  manage  its  affairs,  and  where 
such  corporation,  Us  officei-s,  dh-ectors,  agents,  and  attorneys,  has 
bwn  absolutely  enjoined  from  In  any  manner  continuing  the  busi- 
ness of  said  corporation  or  from  attempting  to  use  Its  name,  privi- 
leges or  fraDchisea  for  any  purpose  whatever,  Keld :  that  an  officer 
of  the  corporation  could  not  use  its  name  to  prosecute  a  writ  of 
error  in  another  state  agidnst  tlie  objection  of  the  receiver. 

8.    EXTBATEBBrTORIAL  LAWS — TUI^GB  I>ONE. 

Though  the  laws  of  a  state  do  not  have  extraterritorial  force,  as  mere 
laws,  nevertlieless,  tl)e  general  rule  Is  that  things  done  in  one  state 
In  pursuance  of  the  laws  thereof,  are  valid  and  binding  In  other 

Error  to  the  DiBtriet  Court  of  Arapahoe  County. 

Motion  to  dismiss  the  writ  of  error.  The  motion  was 
based  upon  a  duly  verified  petition  which,  omitting  the  for- 
mal parts,  was  as  follows : 

"  Your  petitioner,  E.  Hyde  Rnst,  receiver  of  the  American 
Water  Works  Company  (of  New  Jersey),  respectfully  peti- 
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tions  the  court  and  pmya  that  the  writ  of  en'or  in  the  above 
entitled  cause  be  dismissed,  and  in  support  of  said  petition 
represents  uuto  the  court  as  follows : 

"  (1)  The  American  Water  Works  Company  (of  New  Jer- 
sey) was  incorporated  under  an  act  of  the  legislature  of  the 
sUtte  of  New  Jersey,  entitled  '  An  Act  Concerning  Corpora- 
tions,' approved  April  7,  1875,  and  the  acts  supplementary- 
there  to  and  amendatory  thereof,  which  said  act,  among  other 
things,  expreesly  provides  as  follows,  to  wit: 

" '  Whenever  any  incorpomted  company  shall  have  become 
insolvent,  or  shall  suspend  its  oivjinaiy  business  for  want  of 
funds  to  carry  on  the  same,  it  shall  and  may  be  lawful  for 
any  creditor  or  stockholder  to  apply,  by  petition  or  bill  of 
complaint,  to  the  chancellor,  setting  forth  the  facta  and  cir- 
cumstances of  the  case,  for  a  writ  of  injunction  and  the  ap- 
pointment of  a  receiver  or  receivei-s,  or  trustees ;  whereupon, 
the  chancellor,  being  satisfied  of  the  sufficiency  of  saidappli- 
CHtion,  and  also  of  the  truth  of  the  facts  and  allegations  con- 
tained in  the  said  petition  or  bill,  by  afQdavit  or  otherwise, 
and  upon  giving,  when  so  ordered,  such  reasonable  notice, 
to  be  sewed  or  published  as  the  chancellor,  in  an  order  to  be 
made  for  that  purpose,  shiill  direct,  the  chancellor  may  pio- 
ceed  in  a  summary  way  to  hear  the  affidavits,  proofs  and  alle- 
gations which  may  be  offered  by  or  on  behalf  of  the  parties ; 
and  if.  upon  such  inquiry  into  the  matters  or  cause  of  com- 
plaint, it  shall  be  made  to  appear  to  the  chancellor,  that  the 
said  company  has  become  insolvent,  and  shall  not  be  about  to 
resume  its  business  in  a  short  time  tliereaEter,  with  safety  to 
the  public  and  advantage  to  the  stockholdei's,  it  shall  and  may 
be  lawful  for  the  chancellor  to  issue  an  injunction  to  restrain 
the  said  company  and  its  officers  and  agents  from  exercising 
any  of  the  privileges  or  franchises  grunted  by  its  certificate,  or 
by  the  act  incorporating  the  said  company,  or  from  collecting 
or  receiving  any  debt,  or  from  paying  out,  selling,  assigning 
or  transferring  any  of  the  estate,  moneys,  funds,  lauds,  tene- 
ments or  effects  of  the  said  company  until  the  court  shall 
otherwise  order.' 
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"  (2)  Yoor  petitioner  represents  to  the  court,  that  the  said 
act  is  a  part  of  the  charter  of  the  American  Water  Works 
Company  (of  New  Jersey),  and  that  in  said  act  it  is  fur- 
ther expressly  provided  as  follows: 

" '  It  shull  and  may  be  lawful  for  the  court  of  chancery,  if 
the  circumstaQces  of  the  case  and  the  ends  of  justice  require 
it  at  the  time  of  ordering  the  said  injunction,  or  at  any  other 
time  afterwards  during  the  continuance  of  the  said  injunction, 
to  appoint  a  I'eceiver  or  j'eceivers,  or  trustee  or  trustees,  with 
full  power  to  demand,  sue  for,  collect,  receive  and  take  into 
their  possession,  all  the  goods  and  chattels,  rights  and  credits, 
moneys  andeffects, lands  and  tenements,  books,  papera,  choscs 
in  action,  bills,  notes  and  property  of  evety  description  be- 
longing to  said  company  at  the  time  of  their  insolvency  or 
suspension  of  business  as  aforesaid;  and  to  sell,  convey  or  as- 
sign all  the  said  real  or  personal  estate.' 

"  (3)  And  your  petitioner  further  shows  that  heretofore, 
and  on,  to  wit,  the  eighth  day  of  Apiil,  1892,  there  was  ex- 
hibited in  the  court  of  chancery  of  the  state  of  New  Jersey, 
a  bill  of  complaint  by  certain  stockholders  and  certain  credit- 
ors of  the  American  Water  Works  Company  (of  New  Jersey) 
including  The  Denver  City  Water  Works  Company  and 
others,  against  the  said  The  American  Water  Works  Com- 
pany (of  New  Jei^sey),  by  and  in  which  it  was  made  to  ap- 
pear to  the  said  court  of  chancery  of  the  state  of  New 
Jersey,  as  the  fact  then  was  and  still  is,  that  the  said  The 
American  Water  Works  Company  (of  New  Jersey)  was  in- 
solvent and  was  not  eanying  on  its  ordinary  business  for 
want  of  funds,  and  that  its  liabilities  were  in  excess  of  its 
assets,  and  that  the  said  company  was  without  any  legally 
constituted  governing  body,  and  was  unable  to  elect  or  con- 
vene one,  and  said  hill  prayed  that  said  company,  its  officers, 
agents,  directors  and  attorneys,  and  each  and  every  of  them, 
might  be  enjoined  and  forbidden  from  receiving  any  debts 
due  the  said  company,  from  paying  and  transferring  any  of 
its  moneys  or  effects,  and  from  in  any  manner  exercising  any 
of  the  franchises  or  privileges  of  its  charter,  and  fiora  holding 
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any  lueetiiigo,  or  alleged  or  pretended  meetings,  Eit  whicli  ac- 
tion might  be  taken  concerning  the  business  of  said  company, 
<ir  attempt  to  use  the  defendant's  name  and  its  privileges  and 
franchises  for  any  purpose  whatever,  and  that  said  defendant 
bompany  might  be  decreed  to  be  insolvent,  and  that  a  receiv- 
er thereof  might  be  appointed  according  to  the  form  of  the 
statute  in  such  cases  made  and  provided,  that  is  to  say,  the 
statute  of  the  state  of  New  Jersey,  and  that  the  s^d  com- 
plainants iu  said  action  might  have  such  further  or  other  re- 
lief in  the  premises  as  the  nature  of  the  case  might  requira 
and  as  might  be  agreeable  to  equity  and  good  conscience ; 
whereupon,  after  issue  joined  and  appearance  made  by  the 
said  defendant  The  American  Water  Works  Company  (of 
New  Jersey}  in  its  own  name,  as  well  also  as  of  certain  of  its 
stockholders  defending  and  opposing  said  application,  includ- 
ing among  such  stockholders  Clarence  H.  Venner,  who  was 
then  and  still  is  one  of  the  vice  presidents  of  said  The  Amer- 
ican Water  Works  Company  (of  New  Jersey),  the  said  court 
of  chancery  of  the  state  of  New  Jei-sey  did,  on  the  twentieth 
day  of  July,  1892,  make  and  enter  the  following  decree, 
to  wit: 

" '  Upon  opening  the  matter  this  day  to  the  court,  by 
Lindley  M.  Garrison,  of  counsel  with  the  complainants,  in 
the  presence  of  Flavel  McGee,  of  counsel  for  Clarence  H. 
Venner  and  other  of  the  directoi-s  who  were  permitted  to  in- 
teipose  for  the  defendant,  by  order  of  the  chancellor,  and 
due  proof  being  made  of  the  service  of  the  order  to  show 
cause  heretofore  granted  herein,  and  it  appearing  to  the  court 
that  the  said  defendant  corporation  is  insolvent,  it  is  on  this 
twentieth  day  of  July,  A,  D.  1892,  ordered  that  the  said  order 
to  show  cause  be  made  absolute,  and  that  au  injunction  do 
issue  against  the  said  defendant  according  to  the  prayer  of 
the  said  bill.  And  it  is  further  ordered  that  E.  Hyde  Rust, 
Esq.,  of  Jersey  City,  be  and  he  is  hereby  appointed  receiver, 
with  full  power  to  demand,  sue  for,  collect  and  receive  and 
take  into  his  possession,  all  the  goods  and  chattels,  rights  and 
credits,  moneys  and   effects,   lands  and  tenements,   books, 


Dicized  by  Google 


1894.]  Watek  Works  Co.  y.  Farmers  L.  &  T.  Co.     207 

papei'3,  chosea  in  action,  bills,  notes  and  property  of  every 
description  belonging  to  the  sniil  The  American  Water  Works 
Company,  and  to  perform  all  the  duties  imposed  upon  him 
and  required  by  law,  and  especially  by  an  act  entitled  "  An 
Act  Concerning  Corporations,"  approved  April  7,  1875,  and 
the  acts  supplementary  thereto  and  amendtttory  tliereof. 

" '  And  it  is  further  ordered  that  the  said  E.  Hyde  Rust, 
Esq.,  before  entering  upon  his  duties,  take  the  oath  prescribed 
by  law  and  give  bond  to  the  chancellor  for  the  sum  of  twenty 
thousand  dollars,  conditioned  for  the  faithful  performance  of 
his  duties,  to  be  approved  as  to  form  and  secuiity  therefor 
by  John  W.  Heck,  Esq.,  one  of  the  masters  of  this  court. 
" '  (Signed)     Alkx.  T.  McGill, 

"'Chancellor.' 

"(4)  Your  petitioner  further  shows  unto  the  court,  that 
he,  the  said  E.  Hyde  Rust,  did,  on  the  22d  day  of  July,  1892, 
duly  file  bis  bond  as  receiver  as  aforesaid,  in  the  sum  of 
twenty  thousand  doUai-s ;  that  the  said  bond  was  duly  ap- 
proved, as  in  said  order  provided,  and  your  petitioner  qual- 
ified as  such  receiver  and  entered  upon  his  duties  as  such, 
and  since  then  has  been,  and  is  now,  receiver  of  said  The 
American  Water  Works  Company  (of  New  Jersey). 

"(5)  Your  petitioner  further  shows  that  an  injunction 
was  duly  issued  in  said  cause,  as  pi'ayed  for  in  the  complaint 
therein  filed  and  in  accordance  with  the  order  of  said  chan- 
cellor, wherein  it  was  provided  as  follows: 

"'The  said  defendant  company  (meaning  The  American 
Water  Works  Company  of  New  Jereey),  its  officers,  direct- 
oi-s,  agents  and  attorneys,  and  each  and  every  of  them, 
shall  absolutely  desist  and  i-efrain  fram  receiving  any  debts 
due  to  it,  and  from  paying  and  transfeiring  any  of  its  moneys 
and  effects,  and  from  in  any  manner  continuing  its  business, 
or  exeixising  any  of  the  franchises  or  piivileges  of  its  char- 
ter, and  from  holding  any  meetings,  or  alleged  or  pretended 
meetings,  at  which  action  might  be  taken  concerning  any 
business  of  the  said  company,  or  attempting  to  use  itdj  name 
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and  its  privileges  and  franchises  for  any  purpose  whatever,' 
which  said  injunction  is  still  in  full  force, 

"(6)  Your  petitioner  further  ahowa  unto  the  court,  that 
one  Clarence  H.  Venner  was,  at  the  time  of  the  institution 
of  Baid  suit  in  the  court  of  chancery  of  New  Jersey,  as  above 
mentioned,  one  of  the  two  vice  presidents  of  said  The  Amer- 
ican Water  Works  Company  (of  New  Jersey)  ;  that  he,  as 
permitted  by  order  of  said  chancellor,  pei^onaLly  appeared 
and  defended  eaid  cause  in  the  name  of  The  Ametican  Water 
Works  Company  (of  New  Jersey),  notwithstanding  which 
Baid  defense,  the  ordei's  and  decree  of  said  court  as  herein- 
before set  out,  were,  after  hearing  and  argument,  duly  made 
and  entered  as  the  action  of  said  court.  That,  since  the  en- 
try of  the  order  appointing  your  petitioner  as  receiver  as 
aforesaid,  the  said  Clarence  H.  Venner  has  had  no  right  or 
authority  in  any  manner  whatsoever  to  usa  the  name  of  the 
eaid  The  American  Water  Works  Company  (of  New  Jersey) 
for  any  purpose  whatsoever,  and  that  your  petitioner,  us  ve- 
ceiver  of  said  company,  alone  has  authority  to  institute  or 
continue  suits  in  the  name,  or  on  behalf,  of  said  The  Amei^ 
lean  Water  Works  Company  (of  New  Jersey). 

*'  (7)  Your  petitioner  further  shows  that  the  writ  of  error 
heretofore  sued  out  in  this  case  in  the  name  of  The  Amer- 
ican Water  Works  Company  (of  New  Jersey),  was  so  sued 
out  at  the  i-equest,  and  at  the  instigation,  of  the  said  Clar- 
ence H.  Venner,  without  the  consent  or  authority  of  your 
said  petitioner,  and  in  violation  of  the  injunction  so  issued 
as  aforesaid  by  the  court  of  chancery  of  the  state  of  New 
Jersey,  and  without  any  action  or  direction  of  the  board  of 
directors,  or  other  governing  body  of  said  The  American 
Water  Works  Company  (of  New  Jeiuey).  That,  in  the  opin- 
ion of  your  said  petitioner,  as  receiver  as  aforesaid,  it  ia  not  to 
the  interest  of  said  The  American  Water  Works  Company 
(of  New  Jersey)  to  prosecute  said  writ  of  error. 

"Wherefore,  your  petitioner  praj-u  that  the  said  writ  of 
error  be  dismissed." 

An  answer  to  the  foregoing  petition,  and  also  an  agreed 
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Btatetnent  of  facta  in  writing,  signed  by  th«  attorneys  of  Rust 
and  Venner  respectively,  were  filed  herein ;  and  thertiupoa 
the  motion  to  dismiss  was  submitted. 

Messrs.  Tbllbb,  Obahood  &  Moboan,  for  plaintiff  in 


Messrs.  WoLCOTT  &  Vailb,  for  E.  Hyde  Rust,  receiver. 

Mr.  Justice  Elliott  delivered  the  opinion  of  the  court. 

By  the  petition  to  dismiss  the  writ  of  error,  the  answer 
thereto,  and  the  i^reed  statement  of  facts  filed  in  connection 
therewith,  all  tnattera  essential  to  the  detei'miiiation  of  this 
motion  are  admitted. 

1.  A  corporation  is  a  creature  of  the  law.  It  is  always  sub- 
ject to  the  law  of  its  charter,  or  if  it  has  no  special  charter, 
then  to  the  incorporation  laws  of  the  state  or  sovereignty  un- 
der and  by  virttfe  of  which  it  has  been  created ;  and  though 
it  may  transact  business  in  other  junsdictioiis,  yet  its  charter 
or  the  laws  to  which  it  owes  its  existence  have  a  pai-amount 
iafiuence  over  its  corporate  powei-»  wherever  it  undertakes 
to  exercise  them.  Hence,  to  determine  the  capacity  or  disn- 
Ulity  of  a  coi-poiution  in  a  given  case,  regard  must  primarily 
be  had  to  the  laws  of  the  state  or  sovei-eignty  from  which  it 
has  derived  its  franchises.  See  Canada  Southern  By.  Co,  v. 
Gebhard,  109  U.  S.  627 ;  also  Bank  of  Augutta  v.  Earle,  13 
Peters,  585,  tt  aeq.,  and  cases  thera  cited. 

2.  It  appears  that  plaintiff  in  eii'or  is  a  corporation  duly 
oi^uized  under  and  by  virtue  of  the  la^vs  of  the  state  of  New 
Jersey.  From  the  agreed  stiitement  of  facts  it  appears  that 
plaintiff  in  error,  prior  to  the  suing  out  of  the  writ  of  enor 
in  this  cause,  had  became  an  insolvent  corporation,  iiiid  had 
been  so  adjudged  by  a  court  of  competent  jurisdiction  in  the 
state  of  New  Jersey;  that  hy  the  judgment  of  said  court 
under  the  laws  of  said  state  the  petitioner  E.  Hyde  Rust  had 
beeotne  the  duly  appointed  and  qualified  receiver  of  said  cor- 
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pomtion,  with  full  powers  to  control  and  mani^  its  affairs; 
and  further  tliat  plaintiff  Id  error  bh  a  corporation,  its  officers, 
directors,  agents  and  attorneys,  and  each  sod  every  of  them, 
had  been  absolutely  enjoined/rom  in  any  manner  continuing 
the  butineu  of  laid  corporation,  or  from  attempting  to  ute  iti 
name,  privilegea,  or  franchitei  for  any  purpose  whatever. 

There  is  nothing  in  the  petition,  aimwer,  or  agreed  state- 
ment of  facts  to  show  that  plaintiff  in  error,  or  Mr.  Venner,  > 
as  one  of  its  vice  presidents,  has  ever  been  relieved  fmrn  the 
disabilities  of  said  injunction,  or  that  they,  or  either  of  them, 
have  any  power  or  authority  to  prosecute  the  writ  of  error 
herein.  It  seems  clear  that  Mr.  Rust,  as  receiver  of  the  plain- 
tiff in  eiTor,  is  justified  in  pleading  the  laws  of  New  Jersey 
i-elating  to  insolvent  coriioratioDs  and  the  decrees  of  a  court 
of  competent  juriadiction  of  that  state  based  thereon,  in  sup- 
port of  his  motion  to  dismiss  the  writ  of  error  herein.  Such 
laws  and  decrees  are  admitted  to  be  correctly  set  forth  in  the 
petition. 

8.  Against  the  granting  of  this  motion  to  dismiss,  it  is  urged 
that  the  laws  of  a  state  have  no  extrateiTitorial  force.  It  is 
also  urged  that  the  leceiver  of  a  corporation  cannot  exercise 
his  powers  as  such  beyond  the  juiisdiction  of  the  court  ap- 
pointing him.  Otmcediug  that  the  laws  of  a  state  do  not 
have  any  extraterritorial  force,  at  mere  lawt,  neveilbeless, 
the  general  rule  is  that  thingi  done  in  one  tlate,  in  purtuance 
of  the  lawt  of  that  ttate,  are  to  be  regarded  at  valid  and  binding 
in  other  ttatet.  Moreover,  Mr.  Rust,  by  his  petition  to  dis- 
miss this  writ  of  error,  in  not  seeking  to  transact  business  or 
do  any  affirmative  act  by  virtue  of  his  authority  as  I'eceiver 
of  the  coiporation  ;  on  the  contrary,  he  seeks  to  pi'event  the 
corpoi-ation  of  which  he  lina  been  invested  with  exclusive  con- 
trol from  doing  an  affirmative  act  coiitmry  to  the  laws  of  the 
Htate  from  which  such  corpomtion  has  derived  itspowei's,  and 
contraiy  to  the  judgment  uf  a  coui't  having  full  jurisdiction 
in  the  premises ;  in  other  words,  he  seeks  to  prevent  Mr.  Ven- 
ner from  making  an  unauthorized  use  of  tlie  name  of  such, 
coiporation.     In  taking  this  coui-se  Mr.  Rust  is  undoubtedly 
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ocling  within  the  scope  of  his  authority  as  the  duly  appointed 
and  qualified  I'eceiverof  plKintiff  iu  eiTor.  Relfe  v.  Rundle, 
103  U.  S.  226 ;  Boekover  v.  Life  Asm.  of  America,  77  Va.  85. 
An  extended  discussion  of  the  legal  questions  involved  in 
this  motion  seems  unnecessary.  Whatever  may  be  the  giiev- 
ances  of  Mr.  Venner,  it  is  clear  that  he  is  not  entitled  to  use 
the  name  of  plaintiff  iu  enw  in  the  further  prosecution  of 
this  writ.     The  moUon  to  dismiss  must  be  sustained. 

Di»mi»»ed. 


Tayloe  v.  Wallace  et  al. 

CovBNAMTS— Mkasube  OF  Dauages. 

In  an  action  upon  ft  warrant;  of  title,  where  the  aaeignee  ol  the  covo- 
uantee  auea  the  oi-iglnal  coTenantor,  the  amount  of  the  recover;  U 
the  consideration  pnid  by  him  to  his  immediate  grantor,  nith  in- 
terest,  not  exceeding  the  consideiation  paid  lor  the  original  cou- 
TBTaace. 

Error  to  the  District  Court  of  Weld  County. 

This  action  was  brought  on  the  20th  of  February,  1890, 
by  plnintiff  in  error,  Heniy  C.  Taylor,  against  dufendauts  in 
error,  John  M.  Wallace  and  Sidney  S.  Wallace,  to  recover 
for  bi-eachof  covenant.  The  facts  upon  which  he  predicates 
his  cause  of  action  are  in  substance  as  follows : 

On  the  14th  day  of  December,  1880,  at  Chicago,  Cook 
county,  Illinois,  the  defendants  by  their  warranty  deed,  with 
full  covenants  of  warranty,  conveyed  to  Samuel  Sharp  the 
south  half  of  the  northeast  quarter  of  section  1,  township  32 
north,  range  8  west,  in  Lake  county,  Indiana,  containing 
eighty  acres,  for  the  alleged  consideration  of  $688. 

On  September  S,  1884,  Sharp  conveyed  to  the  plaintiff, 
Henry  C.  Taylor,  by  warranty  deed,  with  like  full  covenants 
of  warranty,  the  undivided  three  fourths  of  the  eighty  acres 
in  question ;  and  afterwards,  on  November  29,  1S86,  by  a 
quitclaim  deed,  the  other  undivided  one  fourth. 
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A  duly  autheiiticftted  tran^jciipt  oF  the  record  of  an  action 
to  quiet  title  to  the  land  in  question,  instituted  on  Januaiy  '2, 
1889,  in  the  circuit  court  of  Lake  county,  Iridiniia,  (the 
county  wherein  the  land  was  sltnHte,}  by  John  Brown  and 
William  B.  Brown  y.  John  M.  Wallace,  Sidney  S.  Wallace, 
Samuel  Sharp,  Henry  C.  Taylor  and  others,  and  of  a  decree 
duly  entered  therein  on  the  first  day  of  March,  1889,  ad- 
judging and  decreeing  the  plaintiffs  in  that  action  to  be  the 
owners  in  fee  simple  and  entitled  to  the  possession  of  the 
land,  and  forever  quieting  and  setting  at  rest  the  title  to  the 
same  in  them ;  and  enjoining  the  defendants  therein  from 
asserting  any  right,  title  or  interest  or  claim  in  or  to  said 
lands  or  any  part  thereof. 

The  defendants  in  their  answer  admit  the  executioD  of  the 
conveyances  with  the  waiTanties  aforesaid,  but  deny  that  any 
considei-ation  was  received  by  them  thei-efor,  and  set  up  the 
statute  of  limitations. 

Messrs.  T^ooK  &  Bennett,  for  plaintiff  in  error. 

Mr.  J.  W.  McCbbsry,  for  defendants  in  error. 

Mb.  Justice  Goddard  delivered  the  opinion  of  the  court. 

The  court  below,  upon  the  evidence  introduced  on  the 
trial  of  the  cause,  found  the  issues  in  favor  of  plaintiff,  and 
further  found  that  in  the  judgment  of  the  Indiana  couit  the 
title  to  the  laud  in  question  was  settled,  and  that  the  title 
warranted  by  defendants  had  been  overthi-own,  aud  that  de- 
fendants were  liable  upon  their  wari-anty,  but  held  that  as 
there  was  no  evidence  of  the  amount  of  the  consideration 
paid  by  plaintiff  to  Sharp  he  was  entitled  to  recover  only 
nominal  damage,  and  thereupon  entered  judgment  in  his 
favor  for  91.00  and  costs. 

The  sole  question,  therefore,  presented  for  our  considera- 
tion by  the  assignments  of  error,  is  whether  the  court  below 
adopted  the  correct  measure  of  damages.     It  held  that  ia 
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thiu  cbiuacter  of  action,  where  the  aseignee  of  a  covenantee 
sues  the  origiDtiJ  covenantor,  the  amount  of  the  recovery 
is  the  consideration  paid  by  him  to  hi:!  immediate  grantor, 
with  interest  not  exceeding  the  considemtion  paid  for  the 
origiuat  conveyance.  Coniisel  for  plaintiff  in  error  strenu- 
ously insist  that  the  measure  of  i-ecovery  is  the  value  of  the 
land  at  the  lime  of  the  conveyance  by  the  original  covenantor 
to  the  covenantee,  and  that  that  value  is  conclusively  tized 
by  the  consideration  then  paid. 

There  is  an  iiTeconcilable  conflict  in  the  decisions  of  tlie 
courts  of  the  differont  states  that  have  passed  upon  this  ques- 
tion, and  they  are  nearly  equally  divided,  the  measure  of  dam- 
ages adopted  by  the  trial  court  having  been  approved  by  the 
courts  of  North  Carolina,  Minnesota,  Tennessee,  Missouri  and 
Muryland,  while  that  contended  for  by  counsel  for  plaintiff 
in  error  is  announced  as  the  conect  rule  by  the  courts  of 
South  Carolina,  Iowa,  Kentucky  and  Mississippi.  The  ques- 
tion being  an  open  one  in  this  state,  we  are  at  liberty  to  fol- 
low that  line  of  decision  which  tn  our  judgment  is  the  more 
consonant  with  reason  and  justice.  It  is  now  well  settled 
by  the  great  weight  of  authority  that  by  the  covenant  for 
quiet  enjoyment  and  of  geneial  warranty,  the  gmntor  binds 
himself  to  pay  his  immediate  grantee,  in  case  of  failure  of 
title  and  eviction,  the  value  of  the  land  when  conveyed ;  and 
this  value  is  determined  by  the  price  paid,  and  that  sum,  with 
interest,  is  the  limit  of  the  measure  of  damnges  recoveraUe 
,by  such  gi'antee  ;  that  these  covenants  run  with  the  land,  and 
any  subsequent  grantee,  upon  eviction,  may  sue  for  the  breach. 
To  bold  otherwise  is  to  coiistrue  the  covenant  as  one  of  in- 
demnity, a  view  that  was  rejected  in  the  earlier  cases,  with 
few  exceptions.  In  the  case  of  Staat»  v.  Ten  £yck,  3  Caines, 
111,  and  Pitcher  v.  Livingtton,  4  Johns.  1,  it  was  held  in  aiial- 
Ogy  with  the  rule  applied  in  the  common  law  action  of  war- 
rantia  chartte,  that  the  value  of  the  land  at  the  time  of  the 
conveyance  was  the  criterion  of  damages,  and  not  the  en- 
hanced  value  of  the  land  at  the  time  of  eviction,  whether 
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owing  to  inci-eosefrom  natural  causes  or  by  improvements 
made  by  the  grantee. 

Tiiei-e  are  rules  that  may  reduce  the  amount  of  recovery 
within  this  limit.  Intei-eat  is  allowed  for  the  time  that  the 
grantee  is  liable  to  the  ti-ue  owner  for  mesne  proSte ;  aud^vben, 
by  the  statute  of  limitations,  mesne  prafitA  are  not  recovera- 
ble only  for  a  certain  number  of  jeai-s,  interest  will  not  be 
allowed  for  any  longer  time.  And  where,  by  the  payment  of 
a  judgment  which  is  an  incumbrance,  or  the  defect  of  title 
is  remedied  by  purchase,  the  amount  of  recovery  is  limited 
to  the  amount  that  was  fairly  and  reasonably  paid  for  that 
purpose.  If,  therefore,  the  measure  of  damages  may  be  di- 
minished by  the  disallowance  of  interest  when  the  profits 
are  equivalent  thereto,  and  a  deduction  of  the  principle  til- 
lowed  in  the  case  of  a  pro  tanto  eviction  in  an  action  by  the 
immediate  grantee,  it  is  difficult  to  perceive  why  the  same 
rule  should  not  Apply  as  to  a  lemote  grantee  and  his  recov- 
ery be  limited  to  his  actual  damage.  As  was  said  in  the  cose 
of  Mette  V.  Dow,  9  Lee,  93  : 

"  The  covenant  is  a  peculiar  one,  and  not  like  an  ordinary 
covenant  for  so  much  money.  It  is  rather  in  the  nature  of 
a  bond  with  a  fixed  sum  as  a  penalty,  the  recovery  on  which 
will  be  satisfied  by  the  payment  of  the  actual  damages.  Each 
vendor,  subject  to  this  rule,  may  be  treated  as  the  principal 
obligor  to  his  immediate  vendee,  and  as  the  surety  of  any 
subsequent  vendee  to  hold  him  harmless  by  reason  of  the 
failure  of  title,  and  the  ultimate  vendee,  when  evicted,  is  en- 
titled to  be  subrogated  to  the  rights  of  his  immediate  vendor 
against  a  remote  vendor  to  the  extent  necessary  to  indem- 
nify him.  Such  a  vendee,  to  use  the  language  of  tite  su- 
preme court  of  North  Carolina,  sues  a  remote  vendor  on  the 
covenant  to  redress  his,  the  plaintiffs,  own  injuries,  not  the 
injuries  of  the  immediate  vendee  of  such  reraot«  vendor. 
Accordingly,  that  court  held,  in  a  case  like  tlie  one  befoi-e 
us,  that  the  measure  of  damages  was  the  coosideration  paid 
by  tlie  plaintiff  to  bis  immediate  vendor  with  interest,  and 
uot  the  consideration  paid  by  such  vendor  to  the  defendant 
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In  other  wordd,  tlie  dHinnges  recovered  were  limited  to  the 
actual  injuiy  sust»iDed." 

A  vemote  gimitee  may  simultaneously  sue  his  immediate 
grantor  and  all  previous  covenanton,  nnd  recover  several 
judgments  against  ench  of  them,  although  entitled  to  but 
one  sKtisfaction  :  and  the  amount  of  recovery  against  each 
can  in  no  event  exceed  the  consideration  leceived  by  him. 
Under  the  rule  contended  for  by  counsel  for  plaintiff  in 
error,  it  would  follow  tliat  his  i-eooverj'  would  be,  in  such  an 
event,  as  vai-iable  as  the  various  amounts  received  by  each 
covenantor;  and  in  ciise  the  consideration  paid  by  him  to 
his  immediate  gi-antee  is  less  than  the  considemtion  received 
by  the  original  covemintor,  liis  recoveiy  would  be  less  sgainst 
such  gmnteu  than  it  would  be  in  an  aciinn  agninst  the  origi- 
nal covenantor ;  while,  under  tlie  rule  that  the  amount  of 
his  recoveiy  is  tlie  amount  of  consideration  actually  paid  by 
him  for  the  land,  not  exceeding  the  original  purchase  price, 
the  I'ccovery  in  both  cases  would  be  the  same. 

The  rule  limitJng  the  measui'e  of  damages  in  a  case  like 
this,  where  the  ivmote  grantee  elects  to  sue  the  origiiml 
covenantor,  to  the  actual  loss  sustained  by  him,  seems  to  us 
not  only  equitable,  but  is  in  principle  analogous  to  the  doc- 
trine that  applies  in  an  action  by  the  original  covenantee. 
Compensation  for  his  loss  is  all  that  any  evicted  grantee  can 
reasoiiaUy  ask ;  and  when  this  can  be  obtained  by  tlie  re- 
covery of  the  consideration  paid,  with  interest,  the  ends  of 
justice  are  attained. 

We  think,  therefore,  that  the  court  below  adopted  the 
correct  rule  of  damages,  and  the  judgment  is  accordingly 
affirmed. 

A^rmed. 
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Mbrchants'  Siatb  Bane  v.  Fobteb. 

Qumiirs  Tm-B— PoftSKSsiow. 

The  poBaesriob  of  a  teiumt  le  the  poiMsrion  of  hi*  laadlord,  and  la  raf  • 
ficient  to  enable  the  latter  to  m&tnt^D  aji  action  to  quiet  title,  not 
wiUutandlng  the  tenant  may,  without  bis  knowledge  or  conaent, 
have  paid  rent  to  the  party  chdmlngikdreraely. 

Appeal  from  tJu  JHttriet  Court  of  Prowert  County. 

Action  to  quiet  title  to  tokI  property. 

Mr.  O.  G.  Hess,  for  appellant 

No  appearance  for  appellee. 

Feb  Cubiam.  But  oue  question  is  raised  in  tliis  oonrt, 
viz :  Did  the  plaiiitlEE  have  such  possession  of  the  property 
as  Trill  enable  her  to  maintain  this  action  ? 

The  undisputed  evidsnoe  shows  that  at  one  time  she  waa 
the  owner  in  possession  of  tlie  property,  and  that  while  such 
owner  she  employed  the  witness  Himes  as  her  agent,  to  rent 
the  property,  collect  and  transmit  the  rent  to  her,  less  his 
commissions.  Himes,  ns  such  agent,  rented  the  property  to 
Fi-ank  Holmes.  Holmes  took  possession  under  his  lease  and 
for  a  time  paid  the  rant  as  agi-eed. 

Appellant  having  in  the  meantime  purchased  the  property 
at  sheriff's  sale  after  the  lapse  of  the  statutory  time  for  re- 
demption, obtained  a  sherifTs  deed  to  the  same,  served  notice 
upon  Himes  of  its  title,  and  demanded  payment  of  rent  from 
the  tenant.  In  pursuance  to  this  demand  the  rent  was  paid 
to  appellant  for  some  months,  appni-ently  with  the  acquies- 
cence of  Himes,  but  as  soon  as  his  priucipal  was  notified  of 
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tbiri  she  protested  and  notified  her  agent  to  this  effect,  and 
tlitit  there  would  be  a  suit  btitween  her  and  The  Merchaata' 
State  Bank  "  to  aettle  thin  matter  as  to  the  owiiei^hip  and 
title  of  this  property." 

As  we  have  stated.  Holmes  was  appellee's  tenant  and  pat 
in  poBuession  by  her  agent.  His  posseiuion  was  the  posses- 
sion of  plaintiff.  She  never  consented  to  the  rent  being  paid 
to  appellant,  or  acknowledged  in  any  wxy  the  title  it  set  up 
to  the  propeily.  The  district  court  upon  issues  joined  found 
for  the  plaintiff  and  quieted  the  title  in  her,  no  evidence  be- 
ing offered  to  show  that  the  title  had  ever  passed  irom  her. 
Under  these  circumstances  her  possession  of  the  property  is 
sufficiently  shown  to  enable  her  to  maintaiQ  this  action. 
Civil  Code,  sec.  2d5.     The  judgment  is  accordingly  affirmed. 

Jffirmed. 


Pakkee  v.  Van  Bdkek. 

Tkiam  WrtKOKT  WJinrzF  PLBADisog. 

In  tryiog  k  caiue  without  written  pleBdiii|>B,  the  matetial  Iwuei  are  to 
be  ^thered  from  tlie  evldenoe  u  tlie  trial  progreBsea,  and  thui  irrel- 
evant tCBtlmoay  1b  liable  to  be  admitteii;  but  if  in  reviewin);  the 
record  of  such  a  cuubo,  it  is  found  that  tlie  trial  court  committed 
no  Kubatantial  error  liearing  upon  audi  material  isaues,  tite  Jud);- 
mentmaybe  affirmed  without  reference  to  errors  ossi^ed  in  respect 
to  irrelovant  issues  or  testf  monf. 

Appeal  from  the  County  Court  of  Arapahoe  County. 

Action  for  recovery  of  money  on  special  contract.  Judg- 
ment in  favor  of  plaintiff  for  $147.50  and  costs.  Defendant 
appeals. 

Mr.  Jabez  NoBMAit  and  Mr.  G.  M.  Kendall,  for  appel- 
laaL 

Mr.  B.  F.  Habeimgton,  for  appellee. 
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Mb.  Justice  Elliott  delivered  tlie  opinioD  of  the  court 

This  Kction  was  commenced  befoi'e  a  justice  of  the  peace, 
BO  there  are  no  written  pleadings.  On  appeal  in  the  county 
court  it  was  tiied  without  a  jury,  so  thei-e  are  no  instructions 
to  indicate  the  nature  of  the  action. 

From  the  evidence  it  appears  that  defendant  Parker  was 
the  agent  of  "The  National  Citpital  Suvitige,  Building  and 
Loan  Society  of  North  Ameiica."  Plaintiff  Van  Buren 
applied  to  defendant  for  a  loan  of  95,500,  to  be  secured  on 
her  real  estate,  and  paid  to  him  $147.50  for  the  purpose  of 
obtaining  such  loan.  The  loan  was  not  obtained,  nor  any 
part  thereof.  When  the  time  within  which  the  loan  was 
promised  had  elapsed,  plaintiff  demanded  the  repaymeut  of 
the  money  advanced.  Defendimt  refused  to  repay.  There- 
upon plaintiff  brought  this  suit 

The  evidence  on  the  part  of  plaintiff  shows  that  defendant 
pereonally  undertook  and  agreed  with  her  in  consideration 
of  the  money  advanced  by  her  to  him,  that  be  would  pro- 
cure for  her  the  loan  of  ^,500  on  her  property;  or  tliat  in 
case  of  his  failure  so  to  do,  tie  would  pay  hack  to  her  the 
whole  of  the  money  thus  advanced. 

Defendant  testified  that  through  him  as  agent  for  the  Loan 
Society,  plaintiff  became  a  subsciiber  for  flfty-five  shares  of 
the  stock  of  sucii  society;  that  she  paid  t55  (that  b,  $1  per 
share)  to  become  a  member  of  the  society,  and  three  months' 
dues  in  advance,  at  the  mte  of  50  cents  per  share  per  month, 
amounting  to  $82.50,  and  910  for  the  examination  of  tlie 
abstract  of  her  property,  thus  making  the  t^gregate  sum  of 
)il47.50.  Defendant  denied  that  he  personally  agreed  with 
phiintiff  that  if  Khe  did  not  get  the  loan  he  would  refund  to 
her  Uie  whole  of  the  money  advanced.  He  testified  that  ^ 
told  her  »ke  could  withdraw  from  the  todety  if  she  did  not  get 
the  loan,  and  receive  her  money  back;  hvt  thought  he  did  not 
explain  what  portion  of  the  money  would  he  paid  back. 

The  evidence  shows  that  phiintiff  subscribed  for  and  re- 
ceived the  fifty-five  shares.     The  sum  paid  by  her  was  evi* 
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deiitly  made  up  of  the  items  aa  cUiined  by  defendnnt.  Upon 
this  ground  it  is  contended  tlint  plaintiff  is  tound  by  the 
chai'ter  and  by-Iiiws  of  the  society  and  by  the  terms  of  her 
subscription,  and  that  she  can  have  no  I'ecoveiy  contrary'  to 
such  terms. 

There  would  be  some  force  in  tliia  contention  if  plaintiff 
were  seeking  a  recovery  against  the  Loan  Society;  but  thid 
suit  is  not  against  the  society.  It  is  against  the  defendant 
individually,  upon  a  contract  alleged  to  have  been  entered 
into  between  plaintiff  and  himself,  in  his  individual  capacily. 
It  certainly  was  competent  for  defendant  to  contract  peisun- 
ally  with  plaintiff  to  pay  back  the  money  advanced  by  her 
to  liim  in  case  he  should  fail  to  procure  for  her  the  desired 
loan.  It  is  undisputed  that  plaintiff  tendered  back  the  shares 
to  defendant,  when  she  demanded  the  returu  of  the  money 
advanced,  and  that  she  produced  and  offered  to  surrender 
tlie  same  on  the  trial. 

Whether  defendant  did  or  did  not  make  the  contract  per- 
sonally, as  claimed  by  plaintiff,  was  the  real  issue  of  fact  to 
be  determined  from  the  evidence  by  the  trial  court.  The 
evidence  upon  such  issue  was  somewhat  confiicting,  though 
by  defendant's  own  testimony  it  is  evident  that  he  did  not 
make  it  clear  t^o  plaintiEF  that  she  was  to  receive  back  only  a 
part  of  the  money  advanced  in  case  she  did  not  obtain  the 
loan.  The  evidence  in  behalf  of  plaintiff  fully  sustained  the 
issue  on  her  part,  and  in  ruling  upon  offeis  of  testimony 
beanng  upon  this  issue,  there  was  no  substantial  error.  The 
alleged  fraudulent  conduct  of  defendant,  and  the  rulings  of 
the  court  upon  that  phase  of  the  case,  need  nut  be  reviewed, 
since  they  do  not  affect  the  substantial  rights  of  the  parties. 
PlaintifTs  right  of  recovery  did  not  depend  upon  the  char- 
acter of  defendant's  conduct — that  is,  wliether  fraudulent  or 
otherwise.  The  matei-ial  question  was:  Did  defendant  per- 
sonally Agree  to  repay  plaintiff  in  case  of  failure  to  procure 
the  loan?  The  evidence  on  this  question  being  sufBcieut  to 
justify  the  finding  of  tlie  trial  court,  its  judgment  cannot  be 
disturbed  on  this  ap^ieal.     It  is  accordingly  affirmed. 

Affirmed. 
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The  People  ex  rel.  The  Regents  of  the  State  Uni- 

VEKSITY  BT  AL.  V.  ThE  StATB  BOARD  OF  EQUALIZATION 
ET  AL. 

The  People  kx  eel.  The  Board  op  Trustees  of  the 
State  Normal  School  et  al.  v.  The  State  Board 
OF  Equalization  et  al. 

1.  CosBTirmoKAL  Law— Taxatiok. 

It  is  provided  by  tlie  conatltutioii  that  the  ratfl  of  bucatioa  for  8tAt«  pnc^ 
poses  shall  not  ezcoed  four  mills  on  eacli  dollar  of  valuation. 
Special  levies  are  to  be  taken  Into  consideration  In  detei-mlnlng  tb« 
aggregate  wblcii  U  to  limited  to  four  mills. 

2.  Sauk — State  Boabd  of  E<tUALiZATiOH,  Poivers  of. 

The  slate  board  of  equalisation  haanotliingtodowith  the  lev;  of  taxes, 
it  was  created  for  the  purpose  of  assesslag  cert^n  pi-upert;  and  tlie 
equalizing  and  adjusting  the  valuation  of  all  property  ia  the  state. 
The  only  apparent  excepUon  to  this  rule  has  reference  solely  to  the 
rate  to  be  levied  for  state  purposes,  the  legislature  having  provided 
tliat  "thei«  shall  be  levied  and  assessed  upon  tlie  taxable  real  and 
personal  property  within  tlie  state  in  each  year,  the  following  taxes: 
For  state  purposes,  four  mills  on  the  dollar,  when  no  lower  rate  is 
directed  by  the  state  board  of  equalliaUon." 

3.  Saue. 

The  legislature  having  power  to  levy  taxes  aggregating  four  mills  on 
tlie  dollar,  Its  mandates  must,  If  not  contrai-y  to  constitutional  re- 
quirements, be  enforced  until  that  limit  is  reached.  The  power 
being  then  exhausted,  furtiier  levies  cannot  be  made. 

4.  Saue. 

When  the  total  levies  aggregate  more  than  four  mills  on  the  dollar,  it 
Is  tbe  duty  of  every  officer  connected  with  the  levy  and  collecUon 
of  revenue  to  refrain  from  doing  any  act  which  falls  within  the  In- 
hibition of  tlie  constitution. 

A  levy  for  state  purposes  is  as  much  a  legislative  levy  as  a  levy  for  any 
special  purpose.  It  Is  a  levy  of  four  mills  when  no  lower  rate  is 
directed  by  tbe  state  board  of  equalization  and  is  to  be  treated  as 
an  absolute  levy  of  four  mills,  subject  to  the  conditions:  1st,  that 
all  prior  levies,  if  not  repugnant  to  the  constitution,  shall  be  re- 
spected; and,  2d,  a  reservation  of  power  In  the  state  board  of 
equalization  to  name  the  general  levy.  In  determining  the  rate 
the  board  has  only  to  take  the  appropiiaUons  and  the  a 
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into  oonBlderation  to  Bx  a  rate  that  will  produce  th«  required  rer- 

6.  Sauk. 

It  U  made  the  Imperative  duty  of  tbe  legislature  to  provide  by  law  ft 
tax  eafficient  to  defra;  the  estimnted  expeiuee  of  the  state  govera- 
ment  tor  each  flgcal  jear. 

7.  StaTTTTOBT  CORBTEUCtlOJT. 

The  porUon  of  amended  sections  of  statntes  whicb  are  merely  copied 
without  cbaDge,  are  not  to  be  considered  as  repealed  and  ag^Q 
enacted,  but  to  have  been  the  law  all  along. 

8.  Sank. 

Bj  an  act  approved  March  IT,  1891,  a  levy  of  one  sixth  of  a  mill  is  prO' 
Tided  for  certaiu  of  the  state  educational  insUtutlons.  Aaatithonty 
for  a  levy  for  these  purposes  is  given  in  one  and  the  aame  act,  it 
cannot  be  assumed  that  the  legislature  Intended  to  favor  one  of 
theae  iuaUtutions  ag^nst  another,  but  latlier  that  all  should  stand 
OB  an  equality,  bence  such  reduction  as  may  be  found  necessary  to 
bring  the  total  levy,  for  all  purposes  wittiln  four  mills  should  be 
made  from  these  several  levies  pro  rata. 

Original  Proceedings  hy  Mandamut. 

The  cases  were  commenced  by  the  filing  oC  sworn  peti- 
tioDS.  The  petitions  nnd  answers  are  in  substance  the  same 
in  both  cases.  The  opinion  of  the  court  was  rendered  upon 
demurrers  to  the  answers,  tlie  petitioners  not  desiring  to 
plead  over. 

In  the  case  of  The  Regents  of  the  State  Univei-sity,  the 
pleadings  are  as  foUowSt  to  wit: 

"To  THE  Honorable  the  Supreme  Court  of  the  State 
OP  Colorado  and  the  Justices  Thereof: 
*'  Your  petitioners  represent  and  show  unto  your  honora  that 
they  and  each  of  them  now  are  thu  duly  elected,  qualified  nn<l 
acting  regents  of  the  State  Uniyereity  of  Colorado,  situated 
at  Boulder,  in  said  stiite,  and  that  the  said  Davis  H.  Waite  is 
the  duly  elected,  qualified  and  acting  governor  of  the  state 
of  Colorado ;  that  the  said  N.  O.  McCIees  is  the  duly  elected, 
qualified  and  acting  secretary  of  state ;  that  the  said  Albert 
Naoce  is  the  duly  elected,  qualified  and  acting  treasurer  of 
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the  state;  that  the  Baid  F.  M.  Goodykooutz  ia  the  duly 
elected,  qualijied  nnd  Kcting  Auditor  of  state,  and  that  the 
said  Eugene  Eiigley  U  the  dulye1ect«d,  qualified  and  acting 
attorney  general  of  the  state,  aiid  that  the  said  defendaiits,  by 
virtue  of  the  several  ofBces  to  whiuh  they  have  been  elected, 
and  which  they  now  hold  and  enjoy,  constitute  the  state  board 
of  equalization. 

'  "Your  petitioners  fuilher  show  unto  your  honors  that  it 
was  and  is  the  duty  of  the  said  defendants  and  each  of  them, 
at  the  September  meeting  of  said  board  of  equalization,  as 
pi-ovided  by  law,  to  adjust,  assess  and  levy  on  behalf  of  the 
said  University  of  the  State  of  Colorado,  located  at  Boulder, 
as  afoi-esaid,  tn  addition  to  the  reguhir  tax  and  levy  provided 
therefor  by  the  laws,  a  certain  other  special  tax,  consisting  of 
one  tenth  of  one  mill  on  each  and  every  dollar  of  the  assessed 
valuation  of  all  taxable  pioperty  in  the  state,  which  is  to  be 
collected  in  the  same  manner  and  at  the  same  time  as  is  now 
provided  by  law  in  the  asiiessment  and  collection  of  all  other 
state  ttxes,  as  was  especiidly  provided  by  an  act  entitled  'An 
Act  to  Provide  a  Special  Fund  t«  Meet  Urgent  Needs  of  the 
State  Uiiiveinity  by  an  Additional  Assessment  of  One-Tenth 
of  a  Mill  for  the  Veal's  1893  and  1894,'  which  siiid  act  was 
duty  passed  and  enacted  by  the  genei'al  assembly  of  the  stat« 
of  Colorado  fur  the  year  1893,  and  was  approved  thereafter 
on,  to  wit,  the  8th  day  of  April,  A.  D.  1893,  and  published  at 
page  475  in  the  Session  Laws  of  said  year ;  that  in  pursuance 
of  said  act  the  said  defendants,  constituting  the  said  board  of 
equalization,  did  thei'etofni'e,  and  during  the  year  1893,  assess 
and  levy  the  said  special  tax  of  one  tenth  of  a  mill  in  addi- 
tion to  the  regular  tax  for  the  said  year  1893,  but  that  at  the 
regular  meeting  of  said  board  on,  to  wit,  the  8th  day  of  Sep- 
tember, A.  D.  1894,  at  which  time  the  said  levy  should  have 
been  made  by  the  said  hoard  and  transmitted  by  them  to  the 
proper  ofBcera  of  each  of  the  counties  in  said  state  for  assess- 
ment and  collection  as  a  paii;  and  together  with  the  regular 
general  state  tax,  the  said  board,  notwithstanding  the  demand 
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of  your  petitioners,  refused  And  still  coiitinue  to  refoiie  to 
make  said  adjustment,  levy  and  assessment. 

"Your  petitionee  further  aay  that  they  are  informed  and 
believe,  and  so  charge  the  fact  to  be,  that  the  said  defendants, 
constituting  the  said  board,  refused  to  make  and  transmit  the 
said  special  levy  on  behalf  of  the  univeisity  for  the  year  1894, 
because  in  their  judgment  they  do  not  consider  that  the  said 
university  was  in  absolute  need  of  said  extra  funds,  whei'eiis, 
in  truth  and  in  fact,  your  petitioners  allege  that  without  said 
special  tax  it  will  be  impossible  for  them  to  maintain  and 
conduct  the  said  university  in  a  satisfactory  manner,  or  to 
furntsh  instruction  and  educational  opportunities  for  the 
large  number  of  students  who  will  attend  during  the  follow- 
ing school  year. 

"Your  petitioners  further  show  unto  your  honoi-s  that^ 
under  the  pmvisions  of  the  law,  it  is  necessary  for  the  said 
board  of  equalization  to  tmnsiuit  to  the  county  clerk  of  each 
of  the  several  counties  of  the  state  a  statement  of  the  assess- 
ments and  the  lale  of  taxes  whiclt  are  to  be  levied  and  col- 
lected within  his  county  for  state  purposes  for  that  year,and 
that  this  statement  shall  be  made  on  or  before  the  20th  day 
of  September  in  eacli  year ;  and  your  petitioners  further  say 
that  the  said  statement,  wijich  has  been  or  is  being  prepared 
by  tlie  said  defendants  for  such  triknsmission,  does  not  con- 
tain  the  special  tax  of  one  tenth  of  a  mill  as  it  should  under 
the  provisions  of  the  law;  that  if  your  petitioners  should 
institute  this  suit  and  ask  the  relief  fii-st  of  any  distiict 
court  having  jurisdiction  thereof,  the  necessaiy  delay  in  hav- 
ing such  court  bear  the  same,  snd  the  right  of  appeal,  which 
the  Biud  defendants  would  unduubtedly  exercise,  would  pro- 
duce such  further  delay  until  the  matter  could  have  finally 
been  adjudicated  and  passed  upon  by  this  tribunal  that  the 
said  statement  would  have  been  made  by  the  said  defendant« 
to  the  different  county  clerks,  and  it  would  not  be  possible 
to  compel  the  said  defendants  to  insert  the  said  special  tax 
within  the  levy  for  said  purposes  on  or  before  the  said  20th 
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day  of  September,  nor  until  a  long  time  thereafter,  and  when 
it  would  be  entirely  too  late  for  the  said  defendants  to  act  m 
a  board  for  the  ye»r  1S94 ;  that  it  would  then  be  necessary 
for  your  petitioneiB  to  bring  a  multitude  of  suits  by  manda- 
mut,  or  such  other  writs  as  they  should  be  advised,  against 
each  and  every  county  clerk  within  the  entire  state  of  Colo- 
rado. 

"  Wherefore  your  petitioners  pi-ay  that  an  alternative  writ 
of  mandamui  may  be  issued  against  the  said  defendants  and 
each  of  them,  returnable  at  some  short  day,  compelling  them 
to  make,  assess,  adjust  and  levy  tbe  said  special  tax  of  one 
tenth  of  a  mill  for  tbe  benefit  of  tlie  State  Univeiuity  at 
Boulder,  in  addition  to  the  regulai'  tax  already  therefor  pro* 
vided  by  law  to  be  inserted  tn  the  general  tax  for  state  pur- 
poses for  the  year  1894,  and  to  titmsmit  tbe  same  therewith 
on  or  before  the  20th  day  of  September,  1804,  to  the  county 
clerk  of  each  and  every  county  in  tbe  said  state  as  provided 
by  law,  or  to  show  c»use  why  they  should  not  do  so. 

"  And  in  duty  bound  your  petitioners  will  ever  pray." 


"Now  come  the  above  named  defendants,  and  for  their 
return  and  answer  to  the  alternate  writ  and  petition  herein 
say; 

"  That  it  is  not  true  that  the  defendants  i-efuse  to  make  or 
transmit  tbe  said  special  levy  iii  behalf  of  the  said  nniver- 
si^  for  the  year  1894  because  they  do  not  consider  that 
tbe  said  university  was  in  absolute  need  or  any  need  of  said 
extra  funds,  but  because  the  said  hoard,  at  the  said  Septem- 
ber meeting,  of  the  year  1894,  had,  by  making  other  levies 
required  by  law  which  have  a  constitutional  and  statutory 
preference  and  priority  ovei'  said  special  tax,  alieady  made 
levies  aggregating  four  mills  on  the  dollar  of  the  taxable 
property  of  tlie  state,  before  tbey  reached  the  levy  provided 
by  ihe  act  of  1898,  mentioned  in  pbiintiff  s  writ  and  petjtion ; 
that  the  levies  so  made,  as  afoi-esaid,  are  as  follows,  viz : 
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For  General  Revenue,  ....           2  3',  mills. 

Interest  on  Ciipltol  Building  Boii(l.s,          .  ^^  " 

Mute  and  Blind  Asylum,        .         .         .         ■  i  " 

Uiiiveraity,         .         .    -    .         ■         .         .  I  " 

Agricultuml  College, f  " 

School  of  Mines, i  " 

lasKDfl  Asylum,               ^  *' 

Capitol  Building  Fund,      ....  1-  " 

Stock  Inspection, ^  " 

Normal  School, 3*<r  " 

Total 4  mills. 

**  Defendants  f ui-ther  say  that  the  said  levy  of  two  and 
nine  thirtieths  mills  for  general  revenue  is  necessary  for  the 
paytnent  of  the  oi-dinary  expenses  of  the  executive,  judicial 
and  legislative  departments  of  the  sbite  government  for  the 
fiscal  year  A.  D,  1894,  and  legislative  tippmpriations,  pay- 
able out  of  the  general  revenue  of  said  fiscul  year,  having  a 
preference  and  prioritj'  in  Imv  to  said  speciul  univei'sity  bix  ; 
that  the  other  siiid  levies,  except  tliat  of  the  ciipitol  building 
bond  sinking  fund,  as  made  by  said  board,  are  ttased  upon 
statutory  contiauing  appropiiations,  and  constitute  a  fixed 
tax  required  by  law  tn  be  annually  levied  by  said  board,  said 
appropriatiuiis  having  been  made  by  the  genenvl  assembly  of 
Colorado  prior  to  the  enactment  of  said  special  univei-sity 
tax;  that  the  levy  for  said  capitol  building  fund  is  made  in 
pursuance  of  a  law  passed  by  said  general  assembly  long 
before  the  enactment  of  siiid  special  university  tax,  and  for 
the  purpose  of  liquidating  an  existing  obligation  of  the  a'tate. 

"Defendants  further  say  that  the  aggregate  of  the  levies 
so  made,  as  hereinbefm-e  alleged,  amount  to  four  mills  on  all 
the  taxable  property  of  the  state,  and  tliat  they  are  pi-evented 
by  an  inhibition  of  the  state  constitution  from  levying  a 
greater  sum  than  said  four  mills. 

"Defendants  answering  further  allege  that  the  payment 
of  said  statutory  appropriations  for  the  fiscal  year  A.  D. 
Vol.  XX — 15 
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1894,  out  of  and  from  the  general  revenue  of  said  year,  will 
exhaust  said  revenue. 

"  Wherefore  defendants  pray  that  said  alternate  writ  may 
be  discharged,  and  for  costs." 

Messrs.  Thomab,  Hartzell,  Bbyant  &  Lee,  Mr.  i.  W. 
McCbeery  and  Mr.  S.  A.  Giffin,  for  petitioners. 

Mr.  C.  J.  Hughes,  amicui  curia. 

The  Attorney  General  and  Mr.  H.    T.  Sale,  for 
i-espondeut. 

Chief  Jubtice  Hayt  delivered  the  opinion  of  the  court. 

These  actions  are  brought  for  the  purpose  of  compelling 

the  state  board  of  equalization  to  correct  and  adjust  the  tax 

levies  for  the  year  1894.     The  levies  for  that  year,  as  declared 

at  the  September  meeting  of  the  boai-d,  are  as  follows : 

For  General  Revenue,     .         .         .         .         2  jfi  mills. 

Interest  on  Capitol  Building  Bonds,  .  A     " 

Mute  and  Blind  Asylum,  .  ■      i    " 

University, i     " 

Agricultural  College, J     " 

School  of  Mines, i     " 

Insane  Asylum, \     '■'■ 

Capitol  Building  Fund,     .        .        .  *      .  }     " 

Stock  Inspection, 9*0    " 

Normal  School, A    " 

4  mills. 
The  foregoing  levy  omits  a  special  tax  of  one  tenth  of  one 
mill  provided  by  the  legislature  for  the  State  University,  and 
reduces  the  levy  for  the  State  Normal  School  from  five  thir- 
tieths of  a  mill  to  four  thirtieths,  and  also  reduces  the  amount 
of  the  stock  inspection  tax  from  one  fifteenth  of  a  mill  to  one 
thirtieth. 
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ThU  Rction  of  the  board  was  taken  for  the  purpose  of 
bringing  the  total  levy  within  the  limit  fixed  by  the  state 
constitution,  viz:  "Sec.  11.  The  rate  of  taxation  on  prop- 
erty, for  state  purposes,  shall  never  exceed  four  mills  on  each 
dollar  of  valuation." 

It  is  clainied  by  petitioners  that  the  special  levies  should 
have  been  made  for  the  full  amount  provided  by  the  various 
legislative  acta,  and  that  the  reduction  necessary  to  bring 
the  total  within  the  constitutional  limit  should  have  been 
made  from  the  levy  for  general  revenue. 

The  duty  of  the  state  board  in  the  premises  is  fixed  by 
section  3849  of  Mills'  An.  Statutes : 

"  Sbc.  3849.  It  shall  be  the  duty  of  said  board,  in  the 
alisence  of  any  legislation  on  the  subject,  to  enter  an  order 
at  its  September  meeting  declaring  what  rate  of  faixes  shall 
be  levied  for  state  purposes  for  the  coming  year,  which  in 
no  case  shall  exceed  the  amount  provided  for  in  the  consti- 
tution." 

The  duty  of  the  auditor  is  fixed  by  the  preceding  section : 

"Sbc.  8848.  On  or  before  the  twentieth  day  of  September 
in  each  3'ear  the  said  boai-d  shall  complete  its  equalization, 
and  the  auditor. of  state  shall  tiiinsmit  to  the  clerk  of  each 
county  a  statement  of  the  changes,  if  any,  which  have  been 
made  in  the  assessments,  and  the  rate  of  taxes  which  is  to 
be  levied  and  collected  within  iiis  county  for  state  purposes 
for  that  year." 

An  examination  of  the  law  on  the  subject,  constitutional 
and  statutory,  discloses  that  primarily  the  state  board  of 
equalization  has  nothing  to  do  with  the  levy  of  taxes.  The 
board  is  created  for  the  pui-pose  of  assessing  certain  property 
and  equalizing  and  adjusting  the  valuation  upon  all  property 
in  the  state.  There  is  one  apparent  exception  to  the  above 
rule.  This  exception  has  reference  solely  to  the  rate  to  be 
levied  for  state  purposes,  the  legislatui-e  having  provided 
with  reference  to  this  levy  that  "there  shall  be  levied  and 
assessed  upon  the  taxable  real  and  pemonal  property  within 
the  state  in  each  year  tiie  following  taxes :  For  state  purposes 
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four  mills  on  a  dollar  when  no  lower  rnte  is  directed  by  the 
stiiteboai-dof equulization."  •  •  •  Inrespecttootberlevies 
the  duty  of  the  board  is  merely  cUiicHl  in  character. 

Id  the  various  arguments,  oml  and  written,  presented  to 
this  court  on  the  part  of  those  intei'ested  in  the  various 
special  levies,  it  has  been  urged  that  all  such  levies  should 
be  accorded  precedence,  and  the  levy  for  general  puiposes  be 
reduced  to  a  rate  to  be  ascertained  and  fixed  by  deducting 
the  aggi'egate  of  the  specinl  levies  fi-om  the  raaximnm  wle 
of  four  mills  permitted  under  the  constitution. 

The  leading  case  upon  the  subject  of  tax  levies  in  this 
state  is  that  of  The  People  ex  rel.  Thomas  v.  Scott,  9  Colo. 
422.  The  principal  contention  in  that  case  was  whether  the 
special  levies  should  be  considered  as  a  part  of  the  a^regate 
of  four  mills,  beyond  which  the  legislature  could  not  go,  or 
whether  the  legislatui-e,  in  its  discretion,  might  levy  a  tax  of 
four  mills  for  general  revenue  in  addition  to  the  special  levies 
for  particular  purposes.  Upon  a  careful  review  of  the  sub- 
ject in  the  light  of  the  constitutional  provisions  and  stntateM 
then  in  existtince,  it  was  decided  that  the  special  levies  were 
to  be  taken  into  consideration  in  determining  the  abrogate, 
and  that  such  aggregate  could  in  no  event  exceed  four  mills 
upon  the  dollar.  The  action  was  brought  by  the  people,  at 
the  relation  of  the  attorney  general,  against. Scott,  as  county 
clerk  of  Arapahoe  county,  Scott  having  refused  to  extend  a 
g]-eater  levy  for  general  purposes  than  the  rate  of  four  mills 
on  the  dollar,  less  the  rates  required  by  law  to  be  extended 
for  the  support  of  state  institutions.  In  this  position,  he  was 
sustained  by  the  court. 

While  uo  authorities  have  been  cited  upon  the  question, 
and  none  have  been  found  by  the  court,  we  think  that  where 
excessive  levies  have  been  made,  the  true  rale  is  to  allow 
the  levies  precedence  in  the  order  in  which  they  were  passed, 
giving  pi-eference  when  necessary  to  levies  for  the  purpose 
of  meeting  appropriations  for  the  support  of  the  executive, 
legislative  and  judicial  depnitments  of  the  government,  as 
indicated  In  re  Appropriations,  IS  Colo.  316. 
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It  has  been  ui^ed  by  the  attorney  general  with  great  force 
lliat  the  levy  for  general  puiposeu  in  to  be  preferied  over  nil 
others.  Id  support  of  this  contention  he  citss  the  opinion 
In  re  Appropriatiofw,  tvpra,  and  urges  that  the  legislature 
cannot  by  indirection  do  that  which  it  is  inhibited  from 
doing  directly,  but  we  do  not  find  it  necessary  to  determine 
the  question  thus  raised  in  this  case,  as  the  general  levy 
muat  be  maintained  for  another  reason. 

The  opinion  in  the  Scott  Case  has  been  cited  in  support  of 
the  conclusion  that  all  special  levies  fixed  by  the  legislature 
must  first  be  provided  for.  A  careful  reading  of  the  opin- 
ion in  that  case  discloses  that  the  apecial  levies  allowed  pre- 
cedence were  fixed  by  the  general  assembly  bj  acts  prior  to 
th«  act  providing  a  four  mill  levy  for  state  purposes,  and 
were  for  this  reason  ^ven  a  priority  over  the  levy  for  gen- 
eral i-evennes.  The  opinion  will  not  bear  a  construction 
which  militateu  against  fixing  the  priorities  of  all  levies, 
including  that  for  general  revenue  as  of  the  date  of  the  tak- 
ing effect  of  the  acts  providing  for  the  same.  No  question 
of  preference  as  to  the  necessaiy  expenses  of  the  executive, 
legislative  or  judicial  departmentB  of  the  state  were  pi-esented 
or  considered  in  that  case. 

It  is  conceded  that  the  power  of  the  legislature  in  the 
premises  is  plenary,  except  as  limited  by  the  constitution.  It 
being  restricted  to  a  levy  of  four  mills,  the  question  arises  aa 
to  what  levies  shall  be  eliminated  where,  as  here,  an  excessive 
levy  has  been  made.  The  legislature  having  power  to  levy 
taxes  aggregating  four  mills  in  amount,  its  mandates  must, 
if  not  contrary  to  other  constitutional  requirements,  be  en- 
forced until  the  four  mill  limit  is  reached.  The  power  being 
then  exhausted,  further  levies  cannot  be  made.  When  the 
totiil  levies  aggregate  more  than  four  mills  on  the  dollar,  it 
is  the  plain  duty  of  every  officer  connected  with  the  levy  and 
collection  of  the  revenue  to  refrain  from  doing  any  act  which 
falls  within  the  inhibition  of  the  state  constitution,  /n  re 
Appropriatione,  supra  ;  People  ex  rel.  Thomae  v.  Scott,  supra. 
The  levy  for  state  purposes  is  as  much  a  legislative  levy  as 
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the  levy  for  an}-  speciHl  purpose.  It  is  a  levy  of  four  milU 
when  no  lower  mte  is  directed  by  the  state  boanl  of  equali- 
zation. This,  therefore,  is  to  be  treated  as  an  absolute  levy 
of  four  mills,  subject  to  two  conditions :  Firit,  that  all  prior 
levies,  if  not  repugnant  to  constitutional  requirements,  shall 
be  respected;  second,  a  reservation  of  power  in  the  state 
boai-d  of  equalization  to  reduce  tlie  geneml  levy.  This  levy 
is  fixed  by  the  legislature  subjeiit  to  the  i-ight  of  the  stMte 
board  of  equalization  to  reduce  the  rata  to  an  amoant  suffi- 
cient merely  to  meet  appropriations,  should  the  assessment 
justify  such  reduction.  In  determining  the  rate  the  board 
has  only  to  take  the  appropriations  and  the  assessment  into 
consideration  and  hx  a  rate  that  will  produce  the  require  I 
i-e  venue. 

The  tax  thus  levied  is  of  primary  importance.  It  is  spe- 
cially pi'ovided  for  by  the  state  constitution  in  the  following 
uumistakuble  language :  "  The  general  assembly  shall  provide 
by  law  for  an  annual  tax,  sufficient  with  other  resources  to 
defray  the. estimated  expenses  of  the  state  government  for 
each  fiscal  year."     Art.  X,  sec.  2. 

It  is  made  the  imperative  duty  of  the  legislature  under 
this  section  to  provide  by  law  a  tax  sufficient  to  defray  the 
estimated  expenses  of  the  state  government  for  each  fiscal 
year.  Speaking  of  this  provision  this  court  has  said:  "Con- 
sidering the  great  care  thus  taken  to  secure  and  guard  such 
appropriations,  we  cannot  doubt  that  the  ordinary  expenses 
of  the  legislative,  executive  and  judicial  departments  of  the 
state  are  the  expenses  primarily  intended  to  be  provided  for 
by  section  %  article  X."     In  re  Appropriation*,  lupra. 

Aside  from  the  character  given  to  tliis  levy  by  the  consti- 
tution, we  find  that  it  is  prior  in  point  of  time  to  many  of  the 
levies  designated  as  "special  levies."  It  is  a  mistake  to  sup- 
pose that  this  levy  is  to  be  given  a  date  as  of  the  act  of  1891. 
It  goes  back  at  least  to  the  year  1885.  The  former  act  pro- 
vided that  "  there  shall  be  levied  and  assessed  upon  taxable 
i-enl  and  personal  property  within  this  state  in  each  year,  the 
following  taxes :  For  state  purposes  four  mills  on  a  dollar. 
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when  no  lower  rate  is  directed  by  tlie  stute  board  of  equali- 
zation."    Session  hnws  of  1885,  p.  318. 

The  act  of  1891,  which  purports  to  be  an  amendment  of  - 
the  above,  is  an  exact  resciipt  thereof,  in  so  far  as  this  levy 
ia  concerned.  It  must,  tlierefoifl,  be  ti«ated  as  a  confirmation 
and  continuance  of  tlie  former  act,  and-  as  having  priority 
from  the  dat«  of  Unit  act.  The  form  of  mailing  amendments 
by  declaring  that  a  section  shall  be  amended  so  as  to  read  in 
a  particular  way  has  been  a  favorite  one  with  our  legislature 
since  the  oi'ganiziition  of  the  state  government.  By  it, 
olMcui'ity  and  confusion  are  avoided,  and  tlie  legislature  is 
presented  with  the  amendment  and  the  previous  act  together, 
and  intelligent  action  thei-eby  aided.  Of  such  amendments 
Deiiio,  C.  J.,  ill  £lif  €t  *l.  v.  Bolton,  15  N.  Y.  595,  says : 
"  Tlie  poilions  of  the  amended  sections  which  are  merely 
copied  without  change,  are  not  to  be  considered  as  repealed 
and  ag^iin  enacted,  but  to  have  been  the  law  all  along."  See, 
also,  Sutherland  on  Statutory  Construction,  sec.  133. 

The  same  is  true  of  the  act  providing  for  a  special  levy  of 
one  half  of  a  mill  fur  capitol  building  purposes.  A  levy  for 
this  purpose  first  appears  in  the  Session  Laws  of  1883.  The 
erection  of  a  state  capitol  building  suitable  for  the  purposes 
of  this  growing  young  commonwealth  has  been  kept  steadily 
in  mind  by  each  sncceeding  legislature,  and  levies  for  this 
pur|>ose  have  been  made  at  the  same  rate  annually  since  the 
passt^  of  the  original  act.  The  reasoning  in  connection 
with  the  levy  for  state  purposes  applies  with  equal  force  to 
the  levy  for  the  state  capitol  building,  and  this  levj'  must 
stand  as  of  the  date  of  the  oiiginal  act  in  1883. 

The  priority  of  the  general  levy  for  state  purposes  and  the 
special  levy  for  the  state  capitol  building  being  thus  ascer- 
tained under  the  principles  announced,  the  standing  of  other 
special  levies  must  he  fixed  as  of  the  date  of  the  taking  effect 
of  the  several  acts,  and  those  levies  which  the  legislatura  has 
attempted  to  authorize  after  the  constitutional  limit  of  four 
mills  was  reached  fall  under  the  constitutional  inhibitioQ  and 
must  be  treated  as  void.     Of  these,  the  last  in  point  of  time 
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13  the  special  levy  of  one  tenth  of  a  mill  for  the  State  Uni- 
vemity  ;  the  act  attenipliiig  to  authorize  thiu  having  been 
.  approved  April  8,  1893.     Session  Laws  of  1893,  p.  475. 

The  next  in  point  of  time  is  the  act  of  1891,  entitled: 
"  An  Act  to  Pi-ovide  for  the  Assessment,  Levy  and  Collec- 
tion of  a  State  Tax,  for  the  Support  and  Maintenance  of 
Certain  State  Educational  Institutions,  Mentioned  Tiierein; 
to  Define  the  Duties  of  the  County  Treasurer  in  Connection 
Therewith ;  to  Provide  for  the  Election  of  a  Treasurer  of 
Each  of  Said  Institutions,  Define  His  Dnties  and  to  Repeal 
all  Acts  and  Parts  of  Acts  Inconsistent  Therewith."  Acts 
of  1891,  p.  888. 

By  this  act  a  levy  of  one  sixth  of  one  mill  is  provided  for 
each  of  the  following'  institiitious:  Agi'iculturdl  Colle^, 
School  of  Mines,  Normal  School  and  Institute  for  the  Mute 
and  Blind.  As  authoiity  for  a  levy  for  these  purposes  is 
given  in  one  and  the  same  act,  we  cannot  assume  that  the 
legislature  intended  to  favor  one  of  these  institutions  in 
pvefei-ence  to  another,  in  the  absence  of  words  indicating 
such  intent,  but  nttlier  that  nil  should  stand  on  an  equality ; 
hence  such  leduotion  as  mny  be  found  necessary  to  bring  the 
total  levy  for  all  purposes  witiiin  four  mills  should  be  made 
from  these  several  levies  pro  rata. 

We  shall  not  attempt  to  determine  the  constitutionality 
of  this  act  at  this  time,  as  several  of  the  beneficiaries  under 
it  are  not  now  before  the  court,  and  the  necesiuty  for  an 
eiirly  opinion  upon  the  other  questii>iis  presented  is  of  the 
greatest  import»nce,  as  the  time  fixed  for  the  certification  of 
tlie  levy  has  already  passed.  Moreover,  the  constitutional 
objection  urged  applies  with  greater  foi-ce  to  the  appro- 
priations than  to  the  levy,  and  may  properly  be  considered 
liereaftei',  should  it  be  presented  in  some  appropriate  pro- 
ceeding. 

The  stock  inspection  tax  being  one  of  the  firat  provided 
for  the  legislature,  the  board  was  in  error  in  reducing  the 
levy  for  this  puipose  from  one  fifteenth  of  one  mill  to  one 
thirtieth.    No  justification  for  this  reduction  has  been  offei-ed. 
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atid  we  are  uoable  to  sustain  the  action  of  the  board  in 
i'e:ipect  thereto. 

Our  conclusion  upon  the  other  questions  presented  is : 
1.  That  tlie  action  of  the  state  boai'd  of  equalization  in  fixing 
a  rate  of  two  and  nine  thirtieths  mills  for  the  levy  for  gen- 
eral revenue  for  the  year  1894  was  within  the  discretion  of 
tlie  board  and  cannot  be  changed  by  any  court.  2.  That 
the  omission  of  the  one  tenth  of  a  mill  special  tax  for  the 
State  University  was  necessaiy  in  order  that  the  total  tax 
should  be  kept  witliin  the  limit  fixed  by  the  consUtution. 
3.  That  it  was  proper  to  reduce  the  levy  for  the  State  Nor- 
mal School,  but  tliat  the  reduction  necessary  should  fall 
equally  upon  the  four  institutions  named  in  the  act,  and  not 
alone  upon  one. 

Tiiese  conclusions  have  not  been  reached  witliout  diffi- 
culty. Tlie  revenues  of  the  state  have  been  sadly  crippled 
by  reason  of  the  great  financial  panic  that  has  seized  upon 
the  nation,  and  the  loss  may  not  fall  where  the  public  inter- 
ests will  be  injured  the  least.  It  is  not,  however,  for  the 
courts  to  correct  this  inequality,  but  to  construe  the  various 
statutes  according  to  established  legal  principles,  and  where 
all  cannot  be  given  effect,  to  at  least  bring  order  out  of  tlie 
confusion  by  determining  wliich  ai-e  entitled  to  preference 
under  the  law.  Fortunately,  the  time  for  the  biennial  meet- 
ing of  the  legislature  is  near  at  baud,  when  an  adjustment 
may  be  had,  if  found  advisable. 

The  legislative  department  of  the  state  has  foi'  many  years 
made  appropriations  in  excess  of  the  limit  permitted  by  the 
state  constitution.  As  a  result,  confusion  and  litigation 
have  followed,  and  the  credit  of  the  state  has  thereby  suf- 
fered. The  plan  of  levying  special  taxes  for  particular  pur- 
poses adds  to,  rather  than  lessens  the  difficulty.  If  the 
legislature  would  marshal  the  assets  of  the  state  and  estimate 
the  revenue  neoessaiy  to  run  the  state  government,  and  levy 
a  tax  in  gross  sufBcient  with  the  revenue  derived  from  other 
sources  to  meet  all  demands  upon  the  state  treasury,  the 
matter  would  be  greatly  simplified. 
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In  the  ctiae  of  the  State  University,  No.  3440,  the  peremp- 

toiy  writ  will  be  denied  and  the  prooeeditig  dismissed.    In 

that  of  the  State  Xormal  School,  No.  8441,  a  peremptory 

writ  of  mandamus  will  issue  in  accordance  with  this  opinion. 

So  ordered. 


Doom  et  al.  v.  Shebwin. 

1.  Bills  and  Notes— I.NDoiisEUETiTe. 

Wlien  a  promiworj  Qot«  Is  Indoi-sed  "iriUiout  recourse"  bytliepajee, 
and  afterwards  indorsed  in  blank  hj  the  transferee,  and  in  like 
manner  by  subsequent  traneferees,  the  contract  of  Indorsement 
expressed  by  the  words  "witliout  recourse"  is  ar^lable  only  to 
the  payee,  whose  individual  contract  it  was. 

Ad  indorsement  by  the  payee  of  a  promissory  note  is  necessary  to  trans- 
fer title  to  the  note,  but  an  tndoraemeuC  by  the  transferee  is  not 
required,  as  he  can  pass  title  by  delivery. 

3.  Saue. 

The  liability  of  Indorsers  who  have  signed  in  blank  is  flied  by  law  and 
cannot  be  changed  by  parol  proof. 

Appeal  from  the  Dittrict  Court  of  Arapahoe  County. 

Mr.  Gbobgb  J.  Eaekbr.  Mr.  R.  A.  Fbench,  Mr.  H.  E. 
HoYT  and  Mr.  Daniel  Pbescott,  for  appellants. 

Mr.  C.  C.  PAESONa  and  Mr.  Lucius  P.  Marsh,  for  appellee. 

Chief  Justice  Hayt  delivered  the  opinion  of  the  court. 

One  William  B.  Merrill  executed  his  promissory  note,  pay- 
able to  the  order  of  L.  M.  Goddai-d.  This  note  was  trans- 
ferred by  Goddard  by  indorsement  to  Doom,  Chamberlin  & 
Company,  and  by  tliem  to  Clint  Itoudebusli,  and  by  the  lat- 
ter to  Albert  Sherwin,  who  instituted  this  suit  against  the 
maker  and  guai-antors.  In  the  distiict  court  judgment  was 
tendered  against  Doom,  Chamberlin  &  Company,  and  by 
them  the  case  is  brought  Iiere  Ity  apiieal. 
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The  controversy  here,  as  in  the  court  belo\r,  is  base<3  en- 
tirely upon  the  indoi'sements  upon  the  note,  which  nre  as 
follows : 

"  Without  recourae.       L.  M.  Goddard. 

"Doom,  Chamberlin  &  Co. 
"  Clint  Roudebush." 
Appellants'  contention  heiug  that  the  words  "  without  re- 
course" constitute  the  contract  of  iiidoi-seraeut  available  to 
each  iudorser.     Appellee  contends  that  Goddard  ooly  is  enti- 
tled to  ihe  benefit  of  the  same. 

Doom,  Chaniberlin  &  Company  are  the  only  parties  before 
this  court  contesting  the  judgment  of  the  district  court.  It 
stands  admitted  by  the  pleadings  that  their  indoi-sement  wtm 
made  for  a  valuable  considemtioii  to  pass  title  in  the  note  to 
Roudebush.  It  appears  that  Doom,  Chamberlin  &  Company 
were  the  owneiv  of  the  note  at  one  time,  and  while  such 
owners  transferred  the  same  to  Roudelmah,  who  in  time 
attempted  to  negotiate  it  with  pliilutifF,  but  plaintifF  refused 
to  purchase  the  note  without  tlie  indorse  tneut  of  Doom,  Cliam- 
berliii  &  Company, 

The  words  "  without  recoanje  "  are  available  only  to  God- 
dard, the  payee  in  the  note,  it  being  his  individual  coutmct 
of  indorsement.  This  I'esult  will  with  equal  certainty  be 
i-eached  whether  we  take  the  written  instrument  with  or 
n'ithout  the  oral  testimony  admitted  by  the  trial  court.  God- 
dard being  the  payee,  his  signature  was  necessary  to  transfer 
title  to  the  note,  but  this  is  not  true  of  appellants.  They 
could  pass  title  by  delivery,  and  their  indorsement  could  only 
have  been  made  for  the  purpose  of  guaranteeing  the  genuine- 
ness of  the  note  and  it8  payment,  and  the  presumption  is  that 
their  indorsement  was  made  for  these  purposes,  hence  they 
ai-e  prima  facie  liable  upon  the  note. 

And  if  the  oral  evidence  is  to  be  considered,  we  find  tliiit 
the  indorsements  were  made  at  different  times  and  are  sepa- 
rate contracts.  And  Doom,  Chamberlin  &  Company  having 
signed  the  note  in  blank,  their  liability  is  fixed  by  the  law 
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and  cannot  be  changed  by  paiol  proof.     Martin  v.   Cole,  3 
Colo.  118 ;  I>unn  v.  Ghost,  5  Colo.  134. 

The  judgment  of  the  district  court  in  affirmed. 

Affirmed. 


IiAYTON    V.    KiRKENDALL   BT   AL. 

1.  APPKLI.ATB  PBA.CTICB. 

Th«  Sliding  of  the  jury  upon  coDfllctiog  tesUmony  is  cimclusive  upon 

2.  EVIDKNCE — PBA.CT1CB. 

Tlie  ititueal  of  the  court  to  permit  the  recalling  of  a  witaeBs,  aftei'  the 
evidence  was  closed,  to  coDtradict  a  statement  drawn  from  anotlier 
witness  on  crose-eiamiaaUon,  Is,  not  erroaeous. 

3.  Adfellate  Pbactick — Objections — Escxptionb. 
Assignments  of  error  based  upon  the  giving  or  modifying  of  instruo- 

tiuoa  lire  not  available  when  no  objentioa  was  interposed  or  excep- 
tion taken  to  tbe  action  of  the  court  at  tlie  time. 

*.  Pbacticb  la  Jubticb's  Coubt — PAniiKH. 

The  assignee  of  a  chose  in  action  maj  raaiatoin  an  aclioD  thereon  in 
his  own  name  before  a  jusUce  of  tbe  peace. 

Error  to  the  County  Court  of  Mesa  County. 

Mr.  H.  W.  Ro83,  for  plaintiff  in  error. 

Mesaiy.  BuCKLiM,  Stalky  &  Safley,  for  defendants  in 


Mr.  Justice  Goddard  delivered  tbe  opinion  of  the  court. 

This  action  was  oiiginally  inmituted  by  James  A.  Kirken- 
dall  and  Charles  S.  Xirkendall  i^inttt  James  A.  Laytoii, 
before  a  justice  of  the  peaoe,  to  recover  a  balance  alleged  to 
be  due  on  a  conti-act  for  the  sale  or  renting  of  certain  pas- 
ture lands  for  pasturing  cattle.  From  a  judgment  in  favor 
of  plaintiffs  below  an  appeal  was  taken  to  the  county  coui-t. 
The  case  was  there  tried  to  a  jury  and  a  vei-dict  reitdei-ed 
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i^inst  defendant  for  the  full  amount  claimed.  There  are 
no  written  pleadings.  It  appears  from  the  uncontradicted 
evidence  that  the  Kirkendallu  were  the  owners  of  two  thirds 
and  one  M,  R.  Hall  the  owner  of  one  third  of  the  pasture 
in  question.  In  December,  1889,  they  sold  the  right  to  Lay- 
ton  to  use  their  intei-est  in  the  pasture  until  the  spring 
thaw,  or  breaking  op  of  the  winter  of  1889-90,  at  and  for 
the  agreed  price  of  $150,  who  afterwards  acquired  the  right 
from  Hall  to  use  his  interest  therein  for  the  same  term  at 
the  agreed  price  of  $75.  That  he  paid  them  175  and  Hull 
*25.  On  the  28th  day  of  January,  1890,  Hall  turned  the 
cattle  out  of  the  pasture.  Upon  refusal  of  defendant  Lr> 
pay  the  balance  ol  the  contract  price.  Hall  assigned  his  claim 
to  plaintiffs,  and  they  instituted  thi^t  suit  to  recover  the  $125 
remaining  unpaid. 

The  controverted  question  of  fact  upon  the  trial  of  the 
cause  was  as  to  whether  or  not  the  term  for  which  the  defend- 
ant purchased  the  right  to  use  the  pasture  had  expired  when 
the  cattle  were  turned  therefrom ;  or,  in  other  words,  whether 
the  spring  thaw  or  breaking  up  of  the  winter  had  then 
occurred.  Upon  conflicting  testimony,  the  jury  having  found 
this  contention  in  favor  of  pkintiS»,  their  vei-dict  is  conclu- 
sive of  that  fact  upon  this  review. 

The  only  error  assigned  upon  the  admission  or  rejection  of 
testimony  is  predicated  upon  the  refusal  of  the  court  to  allow 
the  defendant  to  recall  the  witness  Miller,  after  the  evidence 
iras  closed,  to  contradict  a  statement  drawn  out  on  cros^ 
examination  from  the  witness  Hall.  The  testimony  so  sought 
to  be  introduced  did  not  tend  to  contradict  any  statement 
made  by  the  witness  in  chief,  and  was  immaterial  to  any  issue 
in  the  case,  and  we  think  the  court  rightfully  exercised  its 
discretion  in  the  matter. 

The  assignments  based  upon  the  giving  and  modifying  of 
certain  insti'uctions  are  not  available  for  the  reason  that  no 
objection  was  inteiposed  or  exception  taken  to  the  action  of 
the  court  at  the  time.  We  think,  however,  upon  an  exami- 
nation of  the  instructions  as  a  whole,  that  the  law  of  the 
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case  w<i8  fairly  and  fully  ^ren  to  the  jury,  and  that  the  poi'- 
tioua  i-efused  wera  not  applicable  to  any  iasue  in  the  case. 
The  jury  having  found,  upon  the  main  question,  that  the 
cattle  were  not  prematurely  turned  out  of  the  pasture,  the 
quesUoD  of  any  liability  on  the  part  of  Hall  for  the  act  of 
turning  them  out  was  eliminated  fi'om  the  case. 

The  right  of  an  assignee  of  a  chose  in  action  to  maintain 
an  action  before  a  justice  of  the  peace  in  his  own  name  has 
been  i-ecognized  by  the  decisions  of  this  court.  The  Rio 
Grande  JExteniion  Co.  v.  Cohy,  7  Colo.  299 ;  Jackton  v.  Samm, 
14  Colo.  68. 

Upon  an  examination  of  the  entire  record  before  us,  we 
think  the  case  was  fairly  tried  and  correctly  determined  upon 
its  merits.     The  judgment  will  therefore  be  affirmed. 

Affirmed. 


Fleming  v.  Baxter. 

1.  Gabkishueht. 

Tbe  attachment  of  property  witliin  tliis  Htat«  of  nonresident  defend- 
EiiiU  not  personally  served  witli  process  is  a  prerequisite  to  tbe 
jurisdlcUon  of  the  court  to  render  judgment  ng^lDst  them,  and  also 
to  the  collateral  liability  of  a  garaiBhee.  Tli«  burden  of  proving 
tLis  fact  is  upon  the  plaintiff  in  the  attachment  suit. 

2.  Saue. 

To  Justify  a  recovery  gainst  a  garntsbee,  it  muat  be  shown  a^rmatively 
by  the  ODBwer  or  by  the  evidence  that  at  the  time  of  service  of  the 
garnishee  summoua  he  had  property  of  the  defendaat  in  his  pos- 
session of  a  description  wliich  will  authorize  his  being  charged,  or 
tliSit  he  waa  indebted  to  the  defendiwL 

3.  Samb. 

Only  debts  due  or  those  which  by  virtue  of  a  contract  existing  at  ttie 
time  of  service  of  the  gamisbeo  summons  are  to  become  due,  and 
the  property  belonging  to  tlie  debtor  then  in  the  gn.i'niBhee's  pos- 
session, are  impounded  by  garniBhmcnt.  Tlie  garnitiheo's  liability 
does  not  extend  beyond  such  property  and  such  indebtedness. 

Error  to  the  County  Court  of  Arapahoe  County. 
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On  the  13th  diiy  of  May,  1890,  Joseph  N.  Baxter,  the 
defendant  in  en-or,  filed  his  complaint  in  the  county  court  ot 
Arapahoe  county,  against  Emily  Waddingtou  and  Joseph 
Waddington,  to  recover  upon  certain  promissory  notes  exe- 
cuted by  them,  and  sued  out  a  wiit  of  attachment  upon  the 
ground  that  defendants  were  nonresidents  of  the  stat«  of 
Colorado ;  and  caused  -William  K.  Fleming,  the  plaintiff  in 
error,  to  be  summoned  as  garnisliee.    - 

On  the  24th  day  of  May,  1890,  the  garnishee  answered 
that  he  was  in  no  manner  indebted  to  defendants,  and  that 
he  had  not  in  his  possession,  charge,  or  under  his  control, 
any  property,  effects,  goods,  chattels,  rights,  credits  or  choses 
in  action  of  said  defendants. 

Oo  the  2d  day  of  June,  1890,  the  plaintiff  replied  to 
said  answer,  traveising  the  same  and  alleging  that  at  the 
time  of  the  service  of  the  garnishee  summons  the  said  gar- 
nishee had  in  his  possession  in  trust  and  for  the  use  of  the 
defendant,  Emily  Waddington,  twenty-two  promissory  notes, 
payable  to  her  order,  aggi-egating  the  sum  of  $2,200,  the 
propei'ty  of  Emily  Waddington.  ConstmcUve  service  was 
sought  to  be  made  by  publication  upon  defendants,  and  they 
failing  to  appear,  judgment  by  default  was  rendered  against 
them  for  the  sum  of  $1,538.75. 

Thereafter  a  trial  was  had  upon  the  traverse  of  the  gar- 
nishee's answer.  The  plaintiff  testified  that  about  half  p:ist 
eight  on  the  day  the  attachment  suit  was  commenced,  he 
went  to  the  garnishee  and  asked  hitn  if  it  was  a  fact  that  he 
had  in  his  possession  $2,000  of  notes  belonging  to  defendant ; 
that  he  said  "  Yes,  it  was."  That  in  a  linlf  hour  afterwards 
he  tiled  the  papers  and  the  garnishee  was  seiTed  at  half  past 
ten  that  day.  And  the  garnishee  being  sworn  on  behalf  of 
plaintiGF,  testified  that  the  notes  referred  to  in  plaintiff's 
reply  had  been  sold  and  delivered  by  him  previous  to  the 
service  of  the  garnishee  summons ;  tiiat  he  had  delivered  the 
notes  to  Mr.  Stevens  on  Saturday;  that  on  Tuesday  morn- 
iDg,  about  9  o'clock,  or  before  that  hour,  he  accepted  an  offer 
of  $1,700  for  the  notes ;  that  at  ten  o'clock  he  was  served 
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with  the  summons;  that  on  Wedneadaj'  follomng  he  re- 
ceived a  check  for  the  amount  of  the  purchase  and  sent  the 
same  to  the  defendant,  Emily  Waddiugton. 

Upon  this  evidence  the  coui-t  rendered  judgment  f^inst 
the  garnishee  for  the  sum  of  tl,&88.75.  To  reverse  this 
judgment  tlie  garnishee  biings  the  case  here  on  error. 

Messrs.  WoLCorr  &  Vaile  and  Mr.  Hesbt  F.  Mat,  for 
plaintiff  in  error. 

Mr.  Joseph  N.  Baxter  and  Mr.  J.  S.  Doesbbrg,  for 
defendant  in  error. 

Mr.  Justice  Goddard  delivered  the  opinion  of  the  court. 

Tlie  liability  of  the  garnishee,  as  well  as  the  validity  of 
the  judgment  against  the  defendants  in  the  main  suit,  is 
contingent  upon  the  possession  by  the  ganiishee  of  the  notes 
sought  to  be  impounded  at  the  time  of  the  service  of  the 
garnishee  summons,  since  the  attachment  of  pi-operty  of  the 
nonresident  defendants  within  the  state  was  an  essential 
prerequisite  to  the  jurisdiction  of  the  court  to  render  a  judg- 
ment against  them  in  the  main  action,  and  to  the  collateral 
liability  of  the  garnishee.  The  burden  of  proving  the  exist- 
ence of  this  fact  devolved  upon  the  plaintiff  in  the  attach- 
ment suit. 

"  In  order  to  a  recover}'  against  a  garnishee,  it  must  be 
shown  a^rmatively,  either  by  his  answer  or  by  evidence 
aliunde,  that  he  has  property  of  tlie  defendant  in  his  posses- 
sion, of  a  description  which  will  authorize  his  being  chained, 
or  that  he  is  indebted  to  the  defendant.  The  law  will  not 
presume  him  liable,  nor  will  he  be  required  to  show  facts 
entitling  him  to  be  discharged,  until  at  least  a  prima  facie 
case  is  made  out  against  him."  Dmke  on  Attachment, 
sec.  461. 

In  this  particular  it  is  clear,  f lom  the  testimony  introduced 
upon  the  trial  of  the  travei^e  to  the  gnniishee's  answer,  that 
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plaintiff  wboUy  failed.  Instead  of  showing  the  poasession 
of  the  notes  ia  the  garnishee  at  the  time  of  the  service  of 
Buiumous  upon  him,  it  is  uncontradicted  that  he  liad  dispoiied 
of  them  and  partedwith  their  possession  prior  to  tliat  tim6. 
The  court  below  was  manifestly  of  the  opinion  that  the 
receipt  of  the  purchase  price  of  the  notes,  after  t}ie  service 
of  summons,  was  sufGcieut  to  render  bint  liable  as  garnishee. 
In  this  the  court  erred.  We  think  it  clear,  under  our  stat- 
ute, that  the  liability  of  a  garnishee  is  to  be  det«rmined  as 
of  the  same  time  tlie  summons  is  sei-ved.  In  other  words, 
only  debts  due,  or  by  virtue  of  a  then  existing  contract  ai-e 
to  become  due  from  the  garnishee  to  the  debtor,  and  the 
property  then  in  his  possession  belonging  to  the  debtor  is 
impounded,  and  the  garnitihee's  liability  is  not  extended  be- 
yond such  property  or  indebtedness.  The  cases  that  hold 
that  a  garnishee  is  chargeable  for  whatever  may  come  into 
bia  hands  after  service,  and  before  answer,  are  baaed  upon 
peculiar  statutory  provisions  that  are  not  found  in  our  gar- 
nishment act.  It  follows,  therefore,  that  since  the  garnish- 
ment of  plaintiff  in  eiror  was  ineffectual  to  attach  any 
property  of  defendants  at  the  time  of  service  of  the  writ,  the 
court  acquired  no  jurisdiction  to  render  judgment  against 
defendants ;  and  as  this  was  essential  to  a  valid  judgment 
against  the  garnishee,  the  judgment  rendered  against  him  is 
clearly  eri-oneous. 

From  this  conclusion  it  results  that  the  judgment  rendered 
by  the  trial  court  against  the  garnishee  must  be  revei-sed, 
and  the  gambhee  discharged. 

Vol  XX — 16  Reeerted. 
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MEYLEriTB  T.  BrENNAN. 

Stathtb  or  Fbaudb. 

An  agreement  between  two  or  more  persons  to  explon  the  public 
dpmain,  and  discover  and  locate  lodes  for  tlie  joint  benefit  of  ali,  I* 
not  within  the  statuto  of  fraudi,  and  bence  need  not  be  In  wiitintf. 

Appeal  from  the  DUtrict  Court  of  Lake  (Jaunty . 

Mr.  A.  W.  Rdcker  and  Mr.  G.  W.  TrrcoMB,  for  appel- 
lant. 

Mr.  W.  W.  COOLBT,  for  appellee. 

Chief  Justice  Hatt  delivered  the  opiQion  of  the  court 

The  conijilaint  in  this  case  sets  forth  what  is  commonly 
known  as  "  grub  stake  "  contract ;  that  is,  a  contract  by  the 
terms  of  which  one  party  is  to  furnish  the  necessary  provi- 
sions, tools,  powder,  etc.,  and  the  other  party  agrees  to  pros- 
pect and  locate  miiiei-al  lands  and  do  the  work  necessary  b) 
the  location  of  mining  claims  thereon,  the  interests  thu^ 
acquired  in  tlie  property  to  Ije  held  jointly  by  the  parties. 

The  admission  of  evidence  at  the  trial  to  prove  the  allega- 
tions of  plaintifTs  complaint  was  objected  to  by  the  defend- 
ant for  the  reason  that  the  complaint  did  not  state  facts 
BuHicient  to  constitute  a  cause  of  action ;  the  particular 
defect  claimed  by  the  defendant  being  that  the  complaint 
fails  to  allege  that  the  plaintiff  furnished  the  provisions,  etc., 
or  performed  )iis  part  of  the  agreement.  The  complaint, 
however,  does  allege  that  in  pursuance  of  the  cotitiact.tlie 
defendant  discovered  and  located  the  Monte  Ctisto  lode  min- 
ing claim,  situate  in  Maroon  Mining  Distiict,  county  of  Pit- 
kin and  state  of  Colorado,  and  caused  the  same  to  be  made 
a  matter  of  record,  and  that  plaintiff  had  demanded  of  the 
defendant  a  deed  of  conveyance  of  an  one  eighth  iotei-est  in 
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the  said  lode  mining  claim,  this  being  the  interest  vhich  it 
is  alleged  plaintiff  wtiS  to  have  under  the  contract.  Itia 
further  alleged  that  said  deed  was  not  executed  for  the  rea- 
son that  the  parties  were  at  a  distance  fmrn  any  place  where 
the  proper  execution  and  acknowledgment  of  the  deed  could 
be  had,  but  that  it  was  then  and  there  agreed  that  each  party 
had  fall}'  kept  and  performed  the  conditioDa  imposed  upon 
him  by  the  agreement,  and  that  plaintiff  was  the  owner  of 
and  entitled  to,  and  should  have  a  deed  of  conveyance  to  the 
said  one  eighth  interest.  Although  this  form  of  pleading  is 
not  to  be  commended  as  a  model,  the  allegations  are,  we 
thiDk,  in  the  absence  of  a  special  demurrer,  sufficient,  and 
that  evidence  of  compliance  bj'  the  plaintiff  with  the  terms 
imposed  upon  him  by  the  contract  were  properly  admitted. 

In  the  district  court  it  was  urged  that  the  contract  being 
oral  was  void  under  the  statute  of  frauds.  It  is  well  estab- 
lished that  an  f^reement  between  two  or  more  pei'sons  to 
explore  the  public  domain  and  discover  and  locate  lodes  for 
the  joiat  benefit  of  all,  is  not  within  the  statute,  and  hence 
need  not  be  evidenced  by  any  writing.  MuTUy  v.  Ennii,  2 
Colo.  300. 

These  being  the  only  objections  interposed,  the  judgment 
of  the  district  court  will  be  affirmed. 

Affirmed. 


Walsh  bt  al.  v.  Hastings. 

1.  Bbokxbs'  CoMMiasiona. 

The  defendauU  having  accepted  the  purchase  price  and  procured  a 
conTeyance  of  the  lands  to  the  purchaser  produced  by  the  plain- 
tiff,  who  had  been  employed  to  oegotlaM  a  sale  thereof,  are  prima 
facie  liable  under  the  oontraet  to  pay  the  commiBsione,  whetlier 
they  owned  the  prop«rty  Bold  ot  were  merely  acting  In  the  premlHeH 
for  others. 

2.  Samb. 

In  tbe  absence  of  an  agreement  to  the  contrary,  when  property  is  pieced 
wiOi  a  broker  for  sale  and  he  suoceeds  la  consummating  a  sale  or 
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In  prooujriDg  a  puicbaeer  read;  and  willing  to  buy  npon  the  agreed 
terms,  he  baa  earned  hia  commlBsions,  and  ma;  maintain  an  action 
tlierefor. 

S.  Public  Lxsds — iLLsaAi.  Costracts— CoMUBStona. 

It  is  not  unlawful  to  fumiEh  a  claimant  of  coal  lauda  witli  money  to 
procure  title  from  the  govemment  The  prohibition  ia  against 
acquiring  title  for  the  benefit  of  others,  and  to  deprive  a  broker  of 
compensation  for  procuring  a  purchaser  of  such  lands  where  thia 
element  appears,  it  must  be  further  ahown  that  he  was  aware  ol 
tiiefactatthetime,  orhadanfficient  notice  to  put  him  npon  Inqntry. 

Appeal  from  the  District  Court  of  Lot  Animat  County. 

The  plaintiff,  Alonzo  Hastings,  in  his  complaint  alleges : 

That  between  the  first  day  of  March,  1888,  and  the  first 
day  of  January,  1889,  the  plaintiff,  at  the  special  instance 
and  request  of  the  defendants,  performed  labor  and  services, 
as  broker  and  agent  of  defendants,  in  negotiating  the  sale  of 
certain  coal  lands,  "  the  pmperty  of  said  defendants,"  situate 
in  the  county  of  Las  Animas  and  state  of  Colorado. 

It  is  further  alleged  that  the  services  so  rendered  were 
worth  the  sum  of  92,500,  and  that  no  part  of  said  sum  has 
been  paid. 

The  defendant  Walsh  appeared  and  filed  a  general  deniaL 
The  defendant  Allen  filed  an  answer  containing  a  speciSe 
denial  of  each  allegxtion  in  the  complaint.  It  also  contained 
a  further  defense,  in  which  it  is  alleged  that  the  defendants 
applied  to  the  plaintiff  to  find  a  purchaser  for  an  undivided 
one  half  interest  in  certain  coal  lands  situate  in  Las  Animas 
county ;  that  at  the  time  the  defendants  nad  no  title  to  said 
lands,  but  had  merely  filed  thereon  under  the  laws  of  the 
United  States,  and  that  these  facts  were  well  known  to  the 
plaintiff  at  the  time  he  undertook  to  sell  said  lands,  as  well 
as  at  the  time  the  sale  was  consummated. 

Each  and  every  allegation  of  this  second  defense  is  put  in 
issue  by  the  replication.  Upon  these  issues  the  cause  was 
tried  to  a  juiy,  and  a  vei-dict  returned  in  favor  of  plaintiff 
for  81,475. 

The  evidence  discloses  that  a  sale  was  in  fact  made  of  a 


Dicized  by  Google 


1894.]  Walsh  v.  Hastings,  245 

one  half  interest  in  the  property,  the  consideration  being  an 
advancement  of  $32,000  used  in  the  constrnction  of  a  branch 
of  the  Denver,  Texas  and  Fort  Worth  Railroad  to  the  prop- 
erty, and  the  further  sum  of  $20.00  per  acre  to  the  United 
States  for  the  purchase  of  440  acres  of  coal  land.  The  evi- 
dence is  conflicting  upon  the  question  of  notice  on  the  part 
of  the  plaintiff  that  a  portion  of  the  money  so  advanced  was 
to  be  used  in  the  purchase  of  the  land  from  the  governmeut. 
Upon  this  question  the  jury  was  given  the  following,  among 
other  instructions:  "If  •  •  •  the  plaintiff  knew  or  had 
good  reasons  to  know  that  the  moneys  to  be  procured  by  him 
were  to  be  used  in  whole  or  in  part  to  obtain  the  land  de- 
scribed in  the  contract  between  Walsh  and  Allen  on  the  one 
part  and  Chappell  on  the  other  part,  in  the  manner  described 
in  said  contract,  then  in  that  case  the  plaintiff  cannot  recover 
for  any  services  rendered  and  your  verdict  will  be  for  the 
defendants.  Such  knowledge  on  the  part  of  the  plaintiff 
must  appear  from  a  preponderance  of  the  evidence  adduced 
herein."  , 

Judgment  having  been  rendered  upon  the  verdict,  the  de- 
fendants bring  the  case  here  by  appeal. 

Messrs.  Kobthoutt  &  Franks,  Messra.  John  &  Mo- 
KboVOh  and  Mr.  L.  Walkbb,  for  appellants. 

Mr.  Caujwell  Yeamak,  for  appellee. 

CHrBP  Justice  Hatt  delivered  the  opinion  of  the  court. 

There  are  three  assignments  of  error  relied  upon  to  pro- 
cure a  reversal  of  the  judgmeut  of  the  conrt  below. 

1.  The  lirat  is  predicated  upon  the  action  of  the  district 
court  in  overruling  defendants'  motion  for  a  nonsuit,  based 
upon  the  ground  of  a  material  variance  between  the  allega- 
tions in  the  complaint  and  the  evidence  introduced  in  sup- 
port of  the  same  by  plaintiff.  The  variance  relied  upon 
grows  oat  of  the  allegation  to  the  effect  that  the  coal  lands 
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with  reference  to  which  the  serricea  of  plain tifF  were  rendered 
are  alleged  to  have  heea  "  the  property  of  said  defendants," 
while  the  proof  at  the  trial  shows  that  said  landit  never  hud 
been  the  property  of  the  defendants,  but  that  the  title  was  in 
the  United  States,  and  that  parties  other  than  the  defendants 
held  claim  to  the  same  under  the  coal  land  laws  of  the 
United  States. 

The  variance  relied  upon  is  entirely  immaterial.  The 
essential  averments  of  the  complaint  are:  That  plaintiff,  at 
the  instance  and  request  of  the  defendants,  perfoimed  labor 
and  services  as  broker  and  agent  in  negotiating  the  sale  of 
certain  coal  lands ;  that  his  services  in  that  behalf  were  val- 
uable. Plaintiff,  by  his  witnesses,  shows  that  he  was  employed 
by  the  defendants  to  sell  cei'tain  coal  lands  situate  in  Las 
Animas  county,  that  he  did  procure  a  customer  for  said  lands 
in  the  person  of  Delos  A.  Chappell,  and  that  by  plaintiffs 
efforts  a  sale  was  consummated  between  the  defendants  and 
the  purchaser  thus  found,  of  these  lands.  It  also  appears 
that  the  defendants  obtained  the  benefit  of  this  sale,  and  of 
the  purchase  money. 

Upon  the  case  as  made  by  the  witnesses  for  the  plaintiff  at 
the  time  the  motion  for  a  nonsuit  was  interposed,  it  appeared 
that  plaintiff  had  fully  performed  the  conditions  imposed  upon 
him  by  his  contract  with  the  defendante.  The  plaintiff  tes- 
tified that  he  supposed  the  lands  belonged  to  the  defendants, 
and  he  was  not  called  upon  to  offer  further  proof  as  to  the 
title.  The  defendants  having  accepted  the  purchase  price, 
and  procured  a  conveyance  of  the  lauds  to  the  purchaser 
produced  and  introduced  by  plaintiff,  their  liability  under 
the  contract  was  established,  at  least  prima  facit,  whether 
they  in  fact  owned  the  property  sold,  or  were  merely  acting 
in  the  premises  for  otbei?.  Levy  v.  Spencer,  18  Colo.  582 ; 
Sallack  et  ai.  v.  EinckUy,  19  Colo.  38. 

2.  Error  is  based  upon  the  refusal  to  ^ve  the  following 
instniotiona  requested  by  the  defendants : 

"  Fourth.  The  burden  of  proof  that  the  defendant,  Walsh, 
employed  the  plaintiff  as  bis  agent  or  factor,  is  upon  the 
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pUintiff,  and  if  such  employment  was  so  indefinite  and 
uncertain  that  the  minds  of  plaintiff  and  Walali  were  not 
together  upon  a  particular  act  which  plaintiff  waa  to  per- 
form, then  plaintiEf  cannot  recover  on  his  alleged  contract, 
although  he  may  have  performed  other  acts  at  the  request  of 
defendants.  If  the  jury  believe  tliat  the  contract  between 
plaintiCf  and  defendant  WaUh  empowered  the  providing  of 
some  one  to  furnish  money  to  procure  a  title  from  the  United 
States  to  the  land  in  question,  and  that  in  performance  of 
such  i^reement  the  plaintiff  was  instrumental  in  getting 
Cbappell  to  enter  into  the  contiitct  in  evidence,  then  they 
must  find  for  the  defendant." 

In  Buppoit  of  this  assignment  of  error  it  is  urged  in  part 
that,  to  enable  plaintiff  to  recover,  there  must  have  been  such 
mutuality  of  agreement  that  upon  the  failure  of  performance 
by  plnintiff  be  would  have  been  liable  to  defendants  in  an 
action  for  damages.  This  proposition  finds  no  support  in 
reaiion  or  authority.  When  property  is  placed  with  a  broker 
for  sale,  in  the  absence  of  a  special  agreement  to  the  contrary, 
the  broker  is  not  bound  to  consummate  a  sale  or  procure  a 
customer  ready  and  willing  to  purchase  upon  the  terms 
^reed  upon,  but  when  he  does  succeed  in  doing  either,  his 
commission  is  earned  and  be  may  maintain  an  action  for  the 
same.     Sallack  et  td.  v.  Hinckley,  gupra. 

The  instruction  pmyed  was  properly  refused  for  other  rea- 
sons: It  does  not  require  the  jury  to  believe  from  the  evi- 
dence. It  is  not  warranted  by  the  evidence,  as  the  testimony 
of  the  defendants  admits  a  definite  employment. 

That  part  of  the  instruction  in  which  it  is  declared  illegal 
to  furnish  a  claimant  of  coal  lands  with  money  to  procure  a 
title  from  the  government  does  not  state  the  law  correctly. 
The  thing  prohibited  is  the  procuration  of  title  for  the  ben- 
efit of  others,  and  to  deprive  a  broker  of  compensation  where 
this  element  appears,  it  must  be  further  shown  that  he  was 
aware  of  the  fact  at  the  time,  or  had  sufficient  notice  to  put 
him  upon  inquiry. 

By  the  imitructions  given  by  the  couit  the  jury  were  fully 
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Aiid  correctly  adviaed  as  to  the  law  in  all  these  partioolars. 
The  contract  entered  into  between  Chappeli  and  the  defend- 
ante  waa  without  doubt  unlawfu},  as  by  itu  terma  Chappeli 
waa  to  have  an  undivided  one  half  interest  in  the  lands  after 
title  should  be  procured.  But  this  furnishes  no  reason  why 
two  out  of  the  three  confessedly  implicated  in  the  fraud 
should  be  rewarded  by  withholding  commissions  earned  by 
an  itinooent  party. 

8.  The  fonrth  instruction  given  reads  as  follows : 
"  Fourth.  The  jury  are  instructed  that  the  consideration 
for  the  sale  to  Chappeli  of  the  one  half  interest  in  lands 
described  in  contract  was  half  of  the  $32,000  invested  in 
the  construction  of  the  railroad  to  the  mines,  and  the  loan 
of  916,000  m»de  to  Walsh  and  Allen  by  Chappeli,  and  should 
the  jury  find  for  plaintiff,  they  will  allow  him  such  usual 
and  ordinary  commissions  as  are  piiid  for  making  sales  of 
coal  lauds,  where  tlie  consideration  of  same  ia  916,000,  and 
add  to  the  sums  thus  found  the  usual  and  ordinary  commis- 
sions paid  for  services  in  securing  a  loan  of  916,000.  Should 
they  find  for  plaintiff,  their  vei-dict  should  be  for  this  aggi'e- 
gate  sum." 

The  court  was  in  eiToi-  in  assuming  that  916,000  was  the 
amount  of  the  lo^n  negotiated  by  the  plaintiffs  for  the  defend- 
ants. The  uncontradicted  evidence  is  to  the  effect  that  the 
loan  WAS  for  the  sum  only  of  91-^.800.  Of  this  amount,  98,800 
was  advanced  to  the  land  department  in  payment  of  440 
acres  of  laud  at  920.00  per  acre,  and  96,000  direct  to  the 
defendants.  Therefore,  the  phiintiff,  under  the  charge,  was 
allowed  commissions  upon  91,200  in  excess  of  the  amount 
of  the  loan  actually  pi-ocured  by  him.  The  evidence  in  this 
case  as  to  the  amount  properly  chargeable  as  commissions 
for  procuiing  loans  of  the  character  under  consideratjon 
varies  from  a  minimum  of  one  per  cent  to  a  maximum  of 
thi-ee  and  one  half  per  cent.  Assuming  that  the  jury  awarded 
plaintiff  the  highest  rate  permissiUe  under  ^e  evidence,  to 
wit,  three  and  one  half  per  cent,  upon  the  excess  of  91,200, 
the  judgment  is  excessive  to  the  amount  of  912.00. 
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By  the  remitiBioQ  of  this  sum  of  $42.00,  any  possible 
prejudice  that  may  have  resulted  to  the  defendants  from  the 
error  in  the  fourth  instruction  given  will  be  removed.  Plain- 
tiff having  filed  in  this  court  a  remittitur  relinquishing  this 
amount,  the  judgment  will  therefore  be  affirmed  as  to  Uie 
remunder.     The  costs  in  this  court  to  be  taxed  to  appellee. 

Affirmed. 


Thb  Colobajm)  Spbihqs  Live  Stock  Company  v. 
Godding. 

1.  SAI.B8. 

While  it  has  been  held  la  Botne  of  tlie  caaeB  that  the  acceptance  by  th« 
parcliaser  of  an  article  appropriated  by  the  aeller  according  to  the 
terms  of  an  executory  contract  of  Bale  i«  neoesaaryto  pass  title,  the 
weight  of  anthortty  la  that  the  appropriation  by  the  seller  of  mi 
article,  when  completed  tn  accordiuce  with  the  terms  of  the  con- 
tract, passes  title  without  the  subsequeot  assent  of  the  purchaser, 
and  that  an  action  for  the  i^reed  price  can  be  maintained. 

2.  Appiixatb  Pbacticb — Fbibumptioii. 

When  the  testimony  is  not  preserred  In  the  bill  of  exoeptlons,  the  pre- 
Biunption  la  that  it  was  sufficient  to  support  and  justify  the  judg- 


Appealfrom  the  Itittrict  Court  of  Weld  County. 

Mr.  James  W.  McCrbeby  and  Mr.  William  Habbison, 
for  appellant 

Mr.  Bybon  L.  Cabb  and  Mr.  F.  F.  Secob,  for  appellee. 

Mb.  Jdsticb  Qoddabd  delivered  the  opinion  of  the  court. 

This  action  is  brought  by  Talmai  F.  Godding  against 
The  Colorado  Springs  Live  Stock  Company  to  recover  for  a 
certain  quantity  of  alfalfa  delivered  in  the  year  1889,  in  pur- 
suance of  the  following  ^reement : 

"  This  agreement,  made  and  entered  into  this  10th  day  of 
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July,  1888,  by  and  between  John  E.  Crocldiiig,  of  the  county 
oi  Bent  and  state  of  Coloi-ado,  party  of  the  first  part,  and 
The  Colorado  Springs  Live  Stock  Company,  a  corporation 
nt^nized  and  existing  under  and  by  virtue  of  the  laws  of 
tbe  state  of  Colorado,  party  of  the  second  part;  That  the 
said  John  E.  Godding,  in  consideration  of  the  agreements 
herein  named,  to  be  kept  and  performed  by  the  said  party 
of  the  second  part,  hereby  agrees  to  and  does  sell  to  the  said 
party  of  the  second  part,  the  entire  crop  of  alfalfa  to  be  raised 
by  the  said  party  of  the  first  part  on  bia  ranch  in  the  county 
of  Weld  and  state  of  Colorado,  known  as  tbe  Godding  ranch, 
fleveu  miles  east  of  Longmont,  Colorado,  during  tbe  years 
1888, 1889  and  1890,  in  conaideration  whereof  the  said  party 
of  the  second  part  agree  to  buy  the  said  alfalfa  upon  the  fol- 
lowing terms  and  conditions:  The  said  party  of  tbe  first 
pai-t  shall  cat  and  stack  the  said  alfalfa  in  the  proper  season 
on  the  said  ranch  in  Weld  county,  and  after  each  cutting  of 
Raid  alfalfa  shall  have  been  in  the  stack  for  a  term  of  sixty 
days,  shall  be  measured  and  tbe  eaid  party  of  the  second 
part  shall  thereupon  receive  the  same,  and  after  the  said 
nlfalfa  shall  have  been  stacked  for  tbe  term  of  sixty  da)-s, 
and  shall  be  duly  measured,  it  shall  be  paid  for  by  the  said 
party  of  the  second  pait  at  the  rate  of  five  and  -^  dollar 
per  ton  (the  tonnage  to  be  determined  by  what  is  known  ns 
tbe  seven  and  one  half  font  measurement),  in  the  following 
mnnner:  Two  dollars  thereof  when  the  same  is  delivered 
(and  the  cutting  and  stacking  of  each  crop  of  alfalfa  and 
retaining  the  same  in  stack  for  sixty  days  shall,  for  the  pur- 
poses hereof,  constitute  a  delivery)  and  the  balance,  to  wit, 
the  sum  of  three  and  -^^  dollars  per  ton,  on  the  first  day  of 
April  following  tbe  delivery  thereof ;  and  it  is  expressly 
agreed  and  understood  that  in  consideration  of  the  purchase 
of  it  of  tbe  eaid  alfalfa,  that  the  said  party  of  the  second  part 
shall  have  the  privilege  of  pasturing  stock  on  the  ranch  ef 
the  party  of  the  first  part,  in  Weld  county,  each  year,  for 
the  term  mentioned  in  the  agreement,  from  the  time  of  the 
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late  catting  of  alfalfa,  for,  during  and  until  the  new  grass 
Btarts  in  the  following  year.  *  *  * 

"  It  is  expressly  understood  that  this  contract  shall  bind 
the  hell's  und  assigns  of  the  said  party  of  the  first  part  and 
the  successois  and  aaaigne  of  the  said  party  of  the  second 
part. 

"  [n  witness  whereof,"  etc. 

The  agreement  is  set  foi-th  in  hac  verba  in  the  complaint. 
The  plaintiff  alleges  that  the  same  was  duly  assigned  to  him 
by  John  E,  Godding,  with  full  knowledge  and  consent  of 
the  company,  and  that  plaintiff  had  performed  all  the  con- 
ditions and  stipulations  to  be  kept  and  performed  by  his 
assignor ;  and  further  alleges  ; 

"That  during  the  year  1889  the  plaintiff  cut  and  stacked 
the  said  crop  of  alfalfa,  on  the  said  ranch,  and  after  each 
cutting  of  the  same  had  been  in  stack  for  the  term  of  sixty 
days  (to  wit,  on  or  about  the  1st  day  of  October,  1889}, 
caused  the  same  to  be  measured  aad  the  tons  thereof  detet^ 
mined  in  the  manner  provided  in  said  contract,  and  thereby 
delirered  the  same  to  defendant  according  to  the  terms  of 
the  said  contract,  and  .demanded  of  the  defendant  payment 
of  the  first  installment  due  thereon,  and  the  defendant  failed 
and  refused  to  pay  the  same." 

To  the  complaint  a  demurrer  was  interposed  by  the  com- 
pany, upon  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demurrer  was  over- 
ruled. The  defendants  answered.  The  case  was  tried  to 
the  court  without  a  jury  and  judgment  rendered  in  favor  of 
plaintiff. 

The  testimony  introduced  upon  the  trial  is  not  preserved 
by  a  bill  of  exceptions,  and  the  appellant  relies  solely  for  a 
reversal  of  the  judgment  upon  the  ground  that  the  complaint 
does  not  state  a  cause  of  action,  the  contention  being  that 
the  contract  is  executory  and  that  an  action  will  lie  only 
for  damages  for  its  breach,  and  that  upon  the  allegations  of 
the  complaint  a  ivcovery  for  the  purchase  price  for  the  sale 
and  delivery  of  the  alfalfa  cannot  be  sustained.    This  con- 
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tentioD  is  clearly  without  merit.  While  the  contmct  was 
executory  so  far  oe  it  undertook  to  provide  for  the  sale  of 
nlfalfa  for  three  successive  yeans,  it  clearly  appears  from  the 
allegations  of  the  complaint  that  its  terms  were  fully  per- 
formed by  the  plaintiff,  in  so  far  as  the  delivery  of  the  hay 
for  the  year  1889  was  concerned. 

By  the  terms  of  the  contract  it  was  expressly  provided 
what  acts  on  the  part  of  plaintiGf  should  constitute  a  delivery 
of  the  bay,  and  a  strict  and  full  performance  of  those  acta 
on  his  part  is  alleged. 

While  it  hns  been  held  in  some  of  the  cases  that  the  ac- 
ceptance by  the  purchaser  of  an  article  appropriated  by  the 
seller  according  to  the  terms  of  an  executory  coutmct  of  sale 
is  necessary  to  pass  the  title,  the  weight  of  authority  is  that 
the  appropriation  by  the  seller  of  an  article,  when  completed 
in  accordance  with  tlie  terms  of  the  conti-act,  passes  the 
title  without  the  subsequent  assent  of  the  purchaser,  and  an 
action  for  the  agi'ced  price  can  be  maintained.  We  think 
'  the  complaint  sufBciently  states  such  a  cause  of  action,  and, 
since  the  testimony  is  not  before  us,  we  must  assume  that  it 
was  sufGcient  to  suppoit  the  averments  and  justify  the  judg- 
ment rendered. 

The  further  point  relied  upon  by  appellant,  that  the  com- 
pany, by  notifying  plaintiff  prior  to  the  cutting  and  stacking 
of  the  hay  in  question,  that  it  would  not  accept  or  receive 
any  hay  grown  for  the  year  1889,  thereby  rescinded  the  con- 
tract, is  not  tenable.  There  is  no  allegation  that  plaintiff 
agreed  to  such  a  rescission,  or  in  any  way  consented  to 
relieve  the  defendant  from  the  obligation  of  its  contract. 

No  error  appearing  upon  the  record  as  presented,  the 
judgment  will  be  afBrmed. 

Affirmed. 
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Wood  et  al.  v.  Thb  Dehver  Cm  Water  Wobks  Com- 
pany Err  AL. 

iHTKBTKtmOII. 

Two  water  companlM  were  duly  orf^nlzed  for  thepurpoie  of  supplying 
water  for  domestic  and  other  uses  to  a  certain  town  and  its  inttablt- 
ants;  In  an  action  b;  one  of  the  companies  claiming  the  exciustvo 
privilege  of  supplying  water  for  such  purpose,  a  temporary  injunc- 
tion was  granted  restraining  the  other  company  from  supplying  tbe 
water;  held,  that  certfdo  residents  of  said  town,  under  the  facts  and 
clrcnmsttuices  set  forth  in  tlielr  petition,  were  entitled  to  intervene 
and  become  parties  for  tbe  purpose  of  coDtestJog  the  exclusive 
privilege  asserted  by  the  plaintiff  company.  The  oaae  of  Senry  v. 
TVanelen'  Ins.  Co.,  16  Colo.  179,  approved  and  applied. 

SrTor  to  the  Diitrict  Court  of  Arapahoe  County. 

Action  in  the  dUtriot  court  by  The  DcDTer  City  Water 
Works  Company,  plaintiff,  against  The  Citizens'  Water  Com- 
pany, defendant.     Injunctive  relief  was  applied  for. 

L.  H.  Wood  and  others  (plaintifib  in  error  herein)  applied 
by  petition  to  intervene.  Leave  to  file  their  petition  was 
denied ;  and  thereupon  they  bring  the  cause  to  this  court  by 
writ  of  error. 

The  complaint  on  which  the  injunction  was  applied  for 
(omitting  formal  parts)  was  as  follows : 

"  That  both  plaintiff  and  defendant  are  corporatJons  organ- 
ized and  existing  under  the  laws  of  the  state  of  Colorado,  for 
the  purpose  of  supplying  the  city  of  Denver,  and  towns  ad- 
jacent thereto,  and  tbe  inhabitants  thereof  with  water  for  fire, 
domestic  and  other  purposes. 

"  That  heretofore,  and  on,  to  wit :  the  13th  day  of  January 
A.  D.  1888,  tbe  town  of  Highlands,  by  its  duly  authorized 
and  acting  authorities,  entered  into  a  certain  contruct  with 
The  Beaver  Brook  Water  Company,  the  predecessor  of  the 
plaintiff  herein,  as  will  hereinafter  more  fully  appear,  and  in 
and  by  which  said  contract  it  was  provided,  among  other 
things,  as  follows,  to  wit : 
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^*'Tbat  for  and  in  consideration  of  the  agreements  and 
covenants  hereinafter  mentioned,  to  be  kept,  done  and  per- 
formed by  the  party  of  the  second  part,  the  party  of  the  first 
part  doth  hereby  grant  unto  the  party  of  the  second  part  the 
sole  and  exclusive  right  to  construct  and  erect  water  works, 
and  Lay  all  necessaiy  pipes,  mains  and  conduits  under  and 
along  the  streets,  alleyways,  bridges  and  avenues  within  the 
corporate  limits  of  the  said  town  of  Highlands,  for  the  pur- 
pose of  supplying  the  said  town  and  the  inhabitants  thereof 
with  water  for  fire,  domestic  and  other  purposes,  for  the  full 
period  of  twenty  years,  from  the  twenty-fourth  day  of  Decem- 
ber, A.  D.  1886." 

"That  thereafter,  and  on,  to  wit:  the  first  Tuesday  in 
April,  A.  D.  1888,  the  question  of  the  ratifying  of  the  said 
contract  so  made  between  the  town  of  Highlands  by  its  board 
of  trustees  and  the  said  The  Beaver  Brook  Water  Company, 
was  duly  submitted  to  the  qualified  voters  of  said  town  of 
Highlands,  and  a  majority  of  the  votei's  of  said  town  voting 
upon  said  question  at  said  general  election,  duly  voted  to 
approve  the  same,  and  that  the  said  contract  has  since  said 
date  been  in  full  force  and  effect,  and  is  so  in  full  force  and 
effect  at  the  present  time. 

"  That  thereafter,  and  on  or  about  the  Srd  day  of  Febru- 
ary, A.  D,  1891,  the  said  The  Beaver  Biook  Water  Company 
duly  sold,  assigned,  transferred  and  set  over  unto  the  plaintiff 
herein,  all  of  its  property,  both  real  and  peraonal,  together 
with  all  rights,  privileges  and  franchises,  including  the  said 
contract  with  the  said  town  of  Highlands  hereinbefoi-e  referred 
to;  and  that  the  said  sale,  assignment  and  transfer  of  the 
said  property  to  the  plaintiff,  so  far  aa  the  same  pertained  to 
the  said  contract  between  the  said  town  of  Highlands  and 
the  said  The  Beaver  Brook  Water  Company  was  thereafter, 
and  on,  to  wit,  the  said  3d  day  of  February,  A.  D.  1891,  duly 
ratified  and  approved  at  a  regular  meeting  of  the  board  of 
trustees  of  tbe  said  town  of  Highlands,  by  an  ordinance  duly 
ratifying  and  confirming  the  said  sale  and  transfer  upon  cer- 
tain  conditions  in  said  ordinance  contained;  and  that,  since 
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the  said  sale,  assignment  and  transfer  to  the  plaintiff  herein, 
the  plaintiff  hath  in  all  mattel^  and  things  fully  complied 
with  the  terms  and  conditions  of  the  said  contract,  and  that 
the  same  is  at  the  present  time  in  full  force  and  effect. 

"That  heretofore  and  on,  to  wit:  the  4th  day  of  March, 
A.  D.  1890,  the  board  of  ti'Dstees  of  the  said  town  of  High- 
lands, by  a  certain  ordinance  passed  on  that  date,  authorized 
and  permitted  the  defendant  herein,  The  Citizens'  Water 
Company,  to  construct  a  certain  line  of  pipe  through  the 
said  town  of  Highlands,  upon  two  certain  streets  of  said 
town,  known  as  'Ashland  Avenue'  and  the  'Boulevard.' 
That  the  said  streets  through  which  the  said  line  of  pipe  was 
80  authorized  to  be  constructed  by  the  said  The  Citizens'  ' 
Water  Company,  are  two  of  the  most  populouB  and  thickly 
inhabited  streets  of  said  town,  and  a  large  portion  of  the  busi- 
ness houses  and  residences  of  the  said  town  being  upon  said 
line  of  pipe  and  water  main;  but  plaintiff  further  alleges 
that  it  was  provided  in  and  by  the  said  ordinance  so  granting 
such  privilege  to  the  said  The  Citizens'  Water  Company,  as 
follows; 

'* '  Seo.  4.  Nothing  in  this  ordinance  shall  be  construed  as 
peimitting  the  said  The  Citizens'  Water  Company  to  furnish 
any  water  to  any  of  the  inhabitanta  of  the  town  of  High- 
lands, or  ill  any  manner  interfeie  with  the  rights  and  privi- 
leges of  The  Beaver  Brook  Water  Company,  or  with  its 
contract  between  the  town  of  Highlands  and  The  Beaver 
Brook  Water  Company,  or  with  any  drain,  water,  or  other 
pipe  now  laid  in  any  of  the  streets  of  said  town.' 

"  And  plaintiff  alleges  that  the  said  line  of  pipe  and  water 
main  of  The  Citizens'  Water  Company  was  so  laid  down  and 
coDstrticted  under  the  authority  and  permission  granted  in 
and  by  the  said  ordinance,  and  not  otherwise;  atid  that  the 
said  line  of  water  main  and  pipe  is  at  the  pi-esent  time  so 
laid  down  and  constructed. 

■'  Plaintiff  further  alleges  that  hei'etofoi'e,  and  on,  to  wit : 
the. day  of A.  D.  1891,  the  plaintiff  com- 
menced ih)  certain  action  herein  for  a  writ  of  injunction 
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against  the  board  of  trustees  and  the  mayor  of  the  town  of 
Highlands),  praying  for  a  writ  of  injunction  enjoining  and 
restraining  the  said  authorities  of  the  said  town  of  Highlands 
from  entering  into  any  contract  or  agreement  whatsoever 
with  the  said  The  Citizens'  Water  Company  for  supplying 
the  said  town,  or  the  citizens  thereof,  or  any  part  or  portion 
thereof,  with  water  for  any  purpose  whatsoever,  by  resolution, 
ordinance,  or  in  any  way  or  manner  aathorizing,  permitUng, 
or  consenting  to  the  said  The  Citizens'  Water  Company  fur- 
□ishiug  or  supplying  water  to  the  said  town,  or  to  the  inhab- 
itants thereof,  or  to  any  part  or  portion  thereof  until  the 
further  order  of  the  court  in  the  premises ;  and  that  upon 
said  data  this  honorable  court,  by  its  order  to  that  effect, 
duly  ordered  the  issuance  of  a  temporary  writ  of  injunction 
and  restraining  order,  as  prayed  in  said  bill  of  complaint ; 
and  that  the  same  was  duly  served  upon  the  said  parties  des- 
ignated therein  as  defendants.  That  thereafter  a  motion  in 
said  cause  was  duly  made  by  the  defendants  therein  to  dis- 
solve the  said  temporary  writ  of  injunction  and  restraining 
order,  which  said  motion  coming  on  duly  to  be  heard  in  this 
honorable  court  was,  after  a  full  hearing  thereof,  and  argu- 
ment of  counsel  thereon,  and  due  deliberation  by  the  ooai-t 
tbereon,  overruled  and  denied,  and  the  said  injunction  so 
issued  by  this  honorable  court  is  at  the  present  Ume  in  full 
force  and  effect  and  virtue.  That  notwithsbinding  that  in 
and  by  the  said  action  of  this  honorable  court,  the  said  town 
and  the  authorities  tliereof  are  absolutely  enjoined  from 
authorizing  or  permitting  the  said  The  Citizens'  Water  Com- 
pany to  supply  any  of  the  inhabitants  or  citizens  of  the  snid 
town  with  water  for  any  puipose  whatsoever,  and  that,  not* 
withstanding  the  fact  that  the  said  The  Citizens'  Water 
Company,  in  and  by  the  permission  granted  to  it  to  lay  down 
and  construct  said  line  of  water  main,  contracted  and  agreed 
that  it  would  not  in  any  way  or  manner  interfere  with  the 
rights  of  the  plaintiff,  and  of  The  Beaver  Brook  Water 
Company,  to  supply  the  said  town  and  its  inhabitants  with 
water  and  that  it  waa  not  permitted  by  said  ordinance  to 
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furnish  any  water  to  any  of  the  inhabitants  of  the  8aid  town 
of  Highlands,  yet,  nevertheless,  plaintiff  alleges  the  ti'utlt  to 
be  that  the  said  The  Citizens'  Water  Company,  as  well  ns 
the  authorities  of  said  town,  are  attempting  to  evade  the 
force  and  effect  of  the  writ  of  injunction  so  issued  herein, 
and  to  that  end  the  said  defendants  in  said  cause,  thi'ough 
the  advice  and  procurement  of  the  said  The  Citizens'  Water 
CoDipaiiT,  as  plaintiff,  is  informed  and  believes,  on,  to  wit: 
the  13th  day  of  April,  A.  D.  1891,  at  a  meeting  of  the  said 
board  of  trustees  of  said  town  of  Highlands,  duly  adopted 
the  following  i-esolution,  to  wit: 

"^Setotved,  That  a  permit  be  and  is  hereby  given  and 
granted  to  the  residents  and  property  owners  along  the  line 
of  The  Citizens'  Water  Company,  on  the  Boulevard  and 
Ashland  avenue,  to  dig  trenches  in  and  through  the  said 
Boutevai'd  and  Ashland  avenue  for  the  purpose  of  discover- 
ing the  water  mains  of  the  said  Citizens'  Water  Company  ; 
provided,  the  said  residents  enter  into  a  good  and  sufficient 
bond,  indemnifying  the  town  for  any  accidents  that  may  be 
occasioned  thereby.' 

"  And  plaintiff  alleges  the  truth  to  be  that  one  of  the 
grounds  upon  which  plaintiff's  original  Hpplication  for  an 
injunction  against  the  said  town  of  Highlands  was  granted, 
and  one  of  the  reasons  assigned  by  this  honorable  court  in 
overruling  the  said  motion  to  dissolve  the  said  injunction,  as 
to  why  the  said  injunction  should  be  maintained,  was  that 
it  is  not  proposed  by  the  said  The  Citizens'  Water  Company 
to  supply  all  of  tiie  inlinbitants  of  the  said  town  with  water, 
but  only  such  portions  thereof  as  have  tlieir  residences  and 
places  of  business  immediately  adjacent  to  the  said  line  of 
water  mains  so  already  constiucted  by  them,  and  that  the 
same,  if  it  were  permitted  to  be  done,  would  result  in  great 
loss,  injury  and  damage  to  this  plaintiff,  for  the  reason  that 
the  said  line  of  pipe  of  the  said  The  Citizens'  Water  Com- 
pany traverses  only  the  said  tliickly  inhabited  streets  of  the 
said  town,  which  said  streets  are,  and  always  have  been,  one 
of  the  principal  sources  of  revenue  and  profit  to  the  plaintiff 
Vol.  XX — 17 
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in  maintaining  its  entire  system  and  plant  of  waterworks 
for  supplyiDg  the  said  town  with  water,  whereas  said' plain- 
tiff, bj  the  terms  of  it«  contract  with  the  said  town  of  High- 
lands, was  compelled  to  extend  ito  mains  to  any  extent  which 
might  be  oi-dered  by  the  said  board  of  trustees  for  the  pu^ 
pose  of  supplying  the  said  town,  or  any  of  its  inhabitants, 
with  water ;  and  plaintiff  alleges  the  tiiith  to  be  that  it  was 
the  intention  of  the  said  board  of  trustees  in  passing  the  res- 
olution hereinbefore  set  out,  and  the  said  defendant  company, 
to  indirectly  authorize  tlie  said  inhabitants  of  the  aaid  town 
of  Highlands,  having  pitiperty  adjacent  to  the  said  line  (^ 
pipe,  to  connect  with  the  said  line  of  pipe  of  the  said  The 
Citizens'  Water  Company,  and  secure  a  supply  of  water  for 
domestic  and  other  purpoues  therefrom,  which  would  be  a 
direct  violation  of  the  terms  as  well  as  the  spirit  and  intent 
of  the  said  injunction  so  issued  as  aforesaid. 

"PlaiDtiff  further  alleges  tlie  truth  to  be  that  if  the  same 
shall  be  permitted,  it  will  result  in  great  and  irreparaUe  loas, 
injury  and  damage  to  the  plaintiff,  and  will  thereby  nuUifj 
and  set  at  naught  the  spirit  and  intent  of  the  injunction  sa 
issued  as  aforesaid  herein  ;  and  plaintiff  alleges  the  truth  to 
be  that  the  said  The  Citizens'  Water  Company,  notwithstand- 
ing its  duty  in  the  premises,  is  proposing  to  supply  the  said 
inhabitants  of  the  said  town  of  Highlands  with  water  in  utter 
disregard  and  violation  of  the  rights  and  [H'ivileges  of  this 
plaintiff  under  the  terms  of  said  contract  and  ordinance  in 
the  premises ;  and  that  it  will,  unless  restrained  by  an  injunc- 
tion fi-om  this  honorable  court,  permit  the  said  inhabitants  of 
the  said  town  to  connect  with  iu  water  mains,  and  to  supply 
said  inhabitants  with  water  therefrom,  contrary  to  the  terms 
of  the  ordinance  under  which  it  secured  the  privilege  to  con- 
struct the  said  water  mains,  and  contrary  to  the  spirit  and 
intent  of  the  aaid  injunction  so  issued  by  this  honorable  oourt 
in  the  premises. 

"Wherefore,  plaintiff  prays  that  a  temporary  restraining 
order  do  issue  out  of  and  under  the  seal  of  this  honorable 
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court  against  the  said  defendant  company,  its  officers,  agents 
and  employees,  enjoining  and  restraining  them  and  each  of 
tfaem  fi-oni  permitting  oi-  authorizing  any  of  the  inhabitantfl  or 
citizens  of  the  said  town  of  Highlands  to  connect  their  water 
pipes  with  the  said  main  of  the  snid  defendant  oonipauy  so 
coQBtrnot«d  through  the  said  town  of  Highlands,  or  from 
supplying  any  of  such  citizens  or  iahabitanta  of  the  said  town 
of  Highlands  with  water  from  the  said  water  mains,  either 
under  contract  to  pay  therefor,  or  gratuitously,  or  otherwise, 
until  the  further  order  of  the  court  in  the  premises,  and  that 
upon  the  final  hearing  hereof  the  said  injunction  may  be  made 
perpetual,  and  for  the  costs  of  this  action." 

A  temporary  injunction  was  granted;  afterwards  certain 
proceedings  were  had  in  the  district  court  by  which  the 
defendant  company  was  held  guilty  of  contempt  in  allowing 
certain  residents  and  citizens  of  the  town  of  Highlands  to  , 
receive  water  from  its  mains  in  violation  of  the  injunction  ; 
and  thereafter  plaintiffs  in  error  pi-esented  to  the  district  ' 
court  their  intervention  petition  as  follows : 

"  Now  come  your  petitioners,  L.  H.  Wood,  Frank  N.  Hos- 
ford,  G.  A.  Breon,  J.  E.  Bussy,  Theodore  H.  Thomas,  A.  H. 
Warren,  J.  E.  Breon,  E.  A.  Kent,  S.  S.  Kennedy  and  F.  L. 
McFarland,  by  their  attorney,  and  respectfully  represent  to 
this  honorable  court,  that  they  and  each  of  them  have  an 
interest  in  the  matter  in  litigation  in  the  above  entitled 
action  gainst  both  the  plaintiff  and  defendant  therein  named, 
and  pray  that  they  and  each  of  them  may  be  allowed  to  inter- 
vene in  and  become  parties  to  the  above  entitied  action,  and 
for  cause  of  intervention  your  petitioners  respectfully  rep- 
resent: 

"That  they  and  each  of  them  are  citizens  of  the  state  of 
Colorado,  and  with  their  respective  families  reside  in  the 
town  of  Highlands,  county  of  Ai'apahoe  and  state  of  Colorado. 

"  That  the  town  of  Highlands  is,  and  during  the  five  years 
last  past  has  been,  an  incoiporated  town,  under  the  general 
laws  of  the  state  of  Colorado. 

**That  during  the  two  years  last  past,  the  plaintiff  herein 
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has  been  pretflndit)f|F  to  fumiah  the  inbalNtants  of  the  town 
of  Highlaods  with  water  for  fire  and  domestic  parposes. 

"Your  petitioners  are  informed  that  the  plaintiff  has  a 
contract  with  the  said  town  of  Highlands,  and  for  certain 
conitideratioa  the  plaintiff  did  bind  itself  by  said  contract  tu 
furnish  the  inhabitants  of  the  town  of  Highlands  with  a 
sufficient  quantity  of  good,  pure  and  wholesome  water  for 
fire,  domestic  and  other  purposes. 

"  That  the  plaintiff  now  claims  to  have  the  sole  and  exclu- 
aire  right  to  furnish  the  inhabitnnts  of  the  said  town  of  High- 
lands with  water  for  the  above  purpones. 

"  Thnt  the  defendant  and  the  said  town  of  Highlands  both 
deny-said  claim  of  the  plaintiff. 

"  That  your  petitioners  are  informed  that  the  plaintiff  is 
endeavoring  to  enforce  its  said  claim  against  the  defendant 
herein  in  Mie  above  entitled  action,  and  is  endeavoring  to 
enforce  ita  said  claim  against  the  said  town  in  a  cause  iiov 
pending  in  this  court,  wherein  the  plaintiff  is  plaintiff,  itnd 
George  F.  Lewis  et  al.  are  defendants,  which  said  cause  is 
known  by  the  general  docket  number  of  14,320. 

*^  That  your  petitioiiei^a  are  informed  that  the  claims  of  the 
respective  parties  to  said  suits  will  be  fully  and  finally  deter- 
mined in  said  causes  in  the  due  course  of  law.  But  your 
petitionei'S  are  advised  by  counsel  that  neither  the  plaintiff 
nor  the  defendant  has  the  sole  or  exclusive  right  to  funiish 
the  inhabitnnts  of  the  said  town,  and  in  particular  your  peti- 
tioners, with  water  for  the  aforesaid  purposes,  and  that  upon 
a  final  hearing  of  said  causes  upon  the  merits  thereof,  this 
honorable  court  will  so  determine. 

"Your  petitioners  farther  represent  that  during  the  two 
years  last  past  and  more,  the  plaintiff  has  been  attempting 
to  supply  a  portion  of  the  inhabitants  of  the  town  of  High- 
lands, among  them  your  petitioners,  with  water  for  domestic 
purposes,  at  certain  established  rates,  varying  acoordiug  tn 
the  number  of  rooms  in  their  respective  houses,  and  the  size 
of  their  respective  lots,  and  varying  in  amount  from  915.00 
to  9S0.OO  per  year. 
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"  That  during  said  time,  the  water  Furnished  by  the  plain- 
tiff to  your  petitionee  has  at  times  been  wholly  inadequate 
as  to  quantity,  and  during  nearly  all  of  said  time  the  water 
famished  by  the  plaintiffs  to  your  petitioners  has  lieen  unfit 
as  to  quality,  except  perhaps  for  irrigating  purposes. 

"  That  the  water  thus  furnished  by  the  plaintiffs  to  the 
inhabitants  of  the  town  of  Highlands  during  the  time  afore- 
said has  been  impure,  unwholesome  and  unfit  for  domestio 
purposes,  except  for  irrigation,  and  during  a  large  part  of 
said  time  the  water  thus  furnished  by  the  plaintiff  to  your 
petitioners  and  othere  has  been  so  vile  as  to  preclude  possi- 
bility of  a  comfortable  bath. 

"  That  a  large  portion  of  the  citizens  of  the  town  of  High- 
lands, who  are  obliged  to  use  the  plaintiffs  water,  and  (who 
are  able  so  to  do)  are  and  have,  during  the  time  aforesaid, 
been  compelled  to,  and  do,  and  did,  buy  artesian  water  for 
cooking  and  drinking  purposes. 

"Your  petitioners  are  advised  and  believe  that  if  the  said 
plaintiff  ever  bad  the  sole  or  exclusive  right  to  furnish  water 
to  the  inhabitants  of  the  town  of  Highlands,  the  plaintiff 
has  forfeited  cFuch  right  by  reason  of  the  nonfulfillment  of 
its  said  contract  with  the  town  of  Highlands. 

"But  your  petitioners,  on  information  and  belief,  allege 
that  the  plaintiff  has  not  now,  and  never  had,  a  valid  fran- 
chise or  contract  with  the  town  of  Highlands  for  the  sole  or 
exclusive  right  to  furnish  water  to  the  inhabitants  of  the 
said  town,  and  that  whatever  right  or  fi-anchise  the  said 
plaintiff  has,  or  cliiims  to  have,  was  procured  by  the  plain- 
tiff, or  their  grantors,  by  false  and  fraudulent  representations 
as  to  quantity  and  quality  of  water,  it  or  they  agreed  and 
promised  to  furnish  to  the  inhabitants  of  the  town  of  High- 
lands in  this,  to  wit : 

"  The  plaintiff  and  its  grantor  agreed  to  furnish  to  said 
inhabitants  a  sufBcient  supply  of  good,  pure  and  wholesome 
water  for  all  domestio  puq>ofles.  That  upon  said  conditions, 
among  others,  the  fi-anchise  and  contract  of  the  plaintiff 
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was  grnnted,  but  at  no  time  since  the  granting  of  s^tl  fran- 
ohise  has  the  plaintiff  complied  fully  with  the  same. 

"  That  botli  plaintiff  and  defendant  ai-e  corporatioDS  organ- 
.  ized  and  existing  under  the  laws  of  the  state  of  Colorado, 
for  the  purpose  of  supplying  the  city  of  Denver,  and  towns 
adjacent  thereto,  and  the  inhabitants  thereof  with  water  for 
fire,  domestic  and  other  purposes,  and  are  public  carriers  of 
water. 

"That  on  the  4th  day  of  March,  1890,  the  board  of  trus- 
tees of  Highlands  authorized  and  permitted  the  defendant 
to  construct  a  line  of  pipe  through  the  said  town  of  High- 
lands, upon  certain  streets  of  the  said  town,  for  the  purpose 
of  supplying  water  to  its  patrons. 

"  That  said  water  pipe  or  main  was  so  laid  and  constructed 
in  front  of  the  residences  and  premises  of  your  petitioners, 
and  during  the  fonr  months  last  past,  the  said  defendant  has 
been  conducting  a  large  quantitj'  of  pure  and  clear  moun- 
tain water  along  and  through  the  said  pipes,  and  by  and  in 
front  of  the  premises  of  your  petitioners. 

"That  on  the  ....  day  of  April,  1891,  your  petitiouers 
having  obtained  pei-mission  from  the  said  town  of  Highlands 
to  dig  trenches  in  the  streets  in  front  of  their  respective  res- 
idences for  the  pui-pose  of  discovering  the  water  main  of  the 
defendant  company,  your  petitiouers  did  cause  such  trenches 
to  be  dug,  and  did  lay  their  private  service  pipes  therein, 
and  did  connect  said  service  pipes  with  the  water  main  of 
the  defendant  company,  and  by  means  thereof  have  had,  and 
now  have,  a  large  supply  of  good,  pure  and  wholesome 
mountain  water  for  their  private  and  domestic  uses. 

"  That  your  petitioners  have  expended  a  large  amount  of 
money  in  the  digging  of  said  trenches,  in  the  laying  of  said 
service  pipes  from  their  respective  residences  to  the  water 
main  of  the  defendant,  and  connecting  the  same  therewith. 

"  That  your  petitiouers  were  impelled  to  incur  and  undergo 
said  expense,  and  procure  said  wholesome  water  for  the  sake 
of  their  own  health,  and  the  health  and  conveuieDoe  of  their 
families. 
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"  Your  petitioners  further  allege,  that  from  the  ....  day 
of  April,  1891,  until  the  present  time,  they  aud  each  of  them 
enjoyed  unmolested  the  right  to  use  said  water  carried  hy 
the  defendant  company,  but  on  the  21st  day  of  July,  1891, 
the  defendant  company  served  a  notice  upon  your  petition- 
ers in  words  and  figures  as  follows,  to  wit: 

" '  OPFrcE  OF  The  Citizens'  Water  Compaky,  ) 

"'Denver,  Coloeado,  July  21, 1891.  ( 

*'  'To  Messrs.  G.  A.  Breon,  L.  N.  Wood,  J.  E.  Bdbsey, 

F.  L.  McFabland,  a.  H.  Warren,  Theo.  H.  Thomas. 

S.  S.  Kennedy,  E.  A.  Kent,  Frank  N.  Horsford 

AND  J.  C.  Breon,  residetitj  and  inhabitants  of  the  town 

of  Highlands,  and 

"  *  To  Thornton  H,  Thomas,  attorney  for  the  above  named 

residents  and  inhabitants  of  the  said  town  of  Highlands :   , 

•"TAKE  NOTICE: 
"  *  That  in  parsaance  of  an  oi-der  of  the  district  court  of 
Arapahoe  county,  made  on  Monday,  the  20tli  day  of  July, 
inst.,  in  the  case  of  The  Denver  City  Water  Works  Com- 
pany against  The  Citizens*  Water  Company,  we  will,  on  Mon- 
day oext,  the  2Tth  day  of  July  inst.,  cut  off  and  disconnect 
from  our  mains  in  the  town  of  Highlands,  all  private  service 
and  other  water  supply  pipes  now  connected  with  our  said 
mains,  in  the  said  town  of  Highlands,  and  stop  all  supply  oE 
water  from  our  said  mains  to  you,  and  to  all  other  residentx 
and  inhabitants  of  and  in  said  town  of  Highlands,  unless  said 
disconnections  are  previously  made  by  you,  and  by  said  resi- 
dents and  inhabitants  of  the  said  town  of  Highlands. 
" '  Respectfully, 
**  *  (Signed)  The  CrrtzENs'  Water  Company, 

"'(Signed)  By  G.  G.  Symes, 

'*  *  Attorney  for  The  Citizens'  Wat«r  Co.' 

**  Your  petitioners  further  represent  to  the  court,  that  the 
eaid  defendant  herein.  The  Citizens'  Water  Company,  now 
threatens  to  and  will,  on  the  27th  day  of  July  inst.,  unless 
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prevented  from  so  doing  by  this  honorable  court,  cut  off  &nd 
disconnect  from  their  said  water  main  the  private  service 
pipe  of  your  petitionera,  and  8hnt  off  the  entire  water  supply 
of  your  petitionee. 

"That  if  tlie  defendant  company  is  permitted  to  cat  off 
the  said  aeivice  pipe,  your  peUtioners  will  have  no  means  of 
securing  good  and  wholesome  wHtei  except  by  having  tiie 
same  hauled  in  wagons  a  long  distance,  to  the  great  incon- 
venience and  iiTcparable  injuiy  of  your  petitioners  and  their 
families. 

"  Your  petitioners  are  informed  that  the  order  of  court 
Inferred  to  in  said  notice  of  the  defendant  company  was  pro- 
cured upon  the  motion  and  at  the  instigation  of  the  plaintiff 
company,  and  that  said  order  was  entered  in  this  cause  with- 
out notice  to  your  petitiouei's,  and  without  an  opportunity 
of  being  heard. 

"Your  petitionee  have  no  interest  in  either  the  plaintiff 
or  defendant  company,  and  they  are  only  interested  in  obt^n- 
ing  a  sufBcient  supply  of  good  and  wholesome  water  for  the 
use  of  themselves  and  their  Families,  and  are  willing  and 
always  have  been  i-eady  to  pivy  therefor. 

"  Your  petitiouei's  further  respectfully  represent  to  this 
honorable  court,  tliat  they  did  not  connect  their  service  pipe 
with  the  mfun  of  the  defendant  company  with  the  intention 
or  fur  the  purpose  of  depriving  the  plaintiff  of  any  of  its 
rights,  or  of  avoiding  the  payment  of  any  water  rent  that  may 
be  due  the  plaintiff,  but  simply  for  the  purpose  of  securing 
heahh  and  comfort  to  themselves  and  their  families. 

"And  your  petitioners  now  hereby  offer  to  pay  to  the 
plaintiff,  or  into  court  for  the  use  of  the  plaintiff,  the  regu- 
lar annual  water  rent  that  your  petitioners  might  liave  been 
required  to  pay  to  the  plaintiff  il  their  respective  service  pipe 
had  been,  since  the  1st  day  of  May,  1891,  connected  with 
the  water  main  of  the  plaintiff  company,  or  your  petitioners 
hereby  offer  to  enter  into  bond  with  good  and  sufficient 
surety  to  pay,  or  cause  to  be  paid,  to  the  plaintiff,  any  and 
all  water  rent  which  may  be  due  or  become  due  to  the  plain- 


Dicized  by  Google 


1894.]  Wood  v.  Water  Woeks  Co.  265 

tiff,  shnaM  the  courts  finally  determine  the  issues  in  the 
cases  herein  mentioned,  and  the  issues  raised  or  to  be  raised 
by  this  petition  of  interveDtion,  in  favor  of  the  plaintiff 
company. 

"Your  petitioners  further  represent  that  some  of  your 
petitioners  have  hei'etofore  notified  the  plaintiff  company 
that  they  were  willing  to  pay  to  plaintiff,  pending  the  litiga- 
tion herein  mentioned,  the  amount  of  water  tax  which  would 
be  required  of  them  if  they  received  their  supply  of  water 
fixini  the  plaintiff  company. 

"Your  petitioneiB  further  represent  that  to  allow  the 
defendant  company  to  cut  off  or  disconnect  the  service  pipe 
of  your  petitioners  from  the  main  of  the  defendant,  would  in 
effect  compel  your  petitionei-s  to  undergo  and  incur  great 
expenses  in  connecting  theii'  service  pipe  with  the  main  of  the 
plaintiff  for  the  purpose  of  securing  water  for  irrigiiting  pur- 
poses ;  and  in  additinn  to  this  your  petitionei-s  would  be  com- 
pelled to  procure  water  tor  cooking,  diinking  and  bathing 
purposes  from  other  sources,  to  the  great  and  irreparable 
injuiy  and  inconvenienee-of  your  petitionei'S. 

'*  Wherefore,  your  petitioners  pray  that  the  honorable 
court  may  enter  an  order  allowing  your  petitioners  to  inter- 
vene and  become  parties  to  thb  action. 

"  And  enter  an  order  commanding  the  defendant  to  desist 
from  carrying  out  its  said  threat  to  cut  off  or  disconnect  the 
private  service  pipes  of  your  petitionera  from  the  water  main 
of  the  defendant  company  until  further  order  of  tliis  court. 

"  That  your  petitionera  may  be  permitted  to  pay  into  court 
for  the  use  of  plaintiff  the  amount  of  all  water  rent  that  may 
be  due,  and  to  become  due,  from  time  to  time,  for  the  use 
of  water  for  their  respective  residences,  or  may  be  permitted 
to  enter  into  good  and  sufBcient  bond  to  secure  to  the  plain- 
tiff the  amount  of  water  rent  due,  and  to  become  due,  pend- 
ing; the  litigation  herein,  and  that  the  final  hearing  and 
determination  of  the  matters  in  controveray  between  the 
plaintiff  and  defendant,  and  between  the  plaintiff  and  the 
towu  of  Bigblands,  the  defendant  may  be  perpetually  re- 
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strained  from  catting  ofF  or  disconnecting  the  privnte  service 
pipes  of  your  petitioners  from  the  water  main  of  the  defend- 
ant, and, 

"That  your  petitioners  may  have  such  other  and  further 
r«lief  as  may  be  agreeable  to  equity,  and  for  costs  of  this 
intervention." 

The  petition  was  duly  verified. 

Messis.  Thomas  &  Thohab,  for  plaintiffs  in  error. 
Messrs.  Hartzell  &  PATTBBaoN,  for  defendants  in  error. 
Mr.  Justice  Elliott  delivered  the  opinion  of  the  court. 

The  action  of  Uie  district  court  denying  petitioners'  appli- 
cation to  intervene,  is  assigned  for  error.  The  conditions 
under  which  a  party  ia  entitled  to  intervene  in  a  civil  action 
by  virtue  of  section  22  of  the  code,  have  already  received  the 
conBideration  of  this  court. 

In  Ifenri/  v.  Travelert'  Int.  Co,,  16  Colo.  179,  it  vras  held 
that  "  the  interest  which  eubitles  a  person  to  intervene  in  a 
suit  between  other  parties  must  be  in  the  matter  in  litigation, 
and  of  such  a  direct  and  immediate  character  that  tlie  iuter- 
Tenor  will  either  gain  or  lose  by  the  direct  legal  operation  and 
effect  of  the  judgment"  And  that  "in  determiningwhether 
an  application  to  intervene  should  be  allowed,  the  averments 
of  the  petition,  so  far  as  the  same  are  well  pleaded,  must  be 
taken  as  true."  See,  also,  Morey  v.  Lett,  18  Colo.  128,  and 
authorities  there  cited ;  also,  Horn  v.  Volcano  Water  Co.,  13 
Gal.  62. 

From  the  complaint  in  this  action,  as  well  as  from  the 
petition  of  intervention.  It  appears  that  the  defendant  (The 
Citizen's  Water  Company)  was  organized  to  supply  water 
for  domestic  and  other  piii-poses  to  the  city  of  Denver  and 
towns  adjacent  thereto,  and  to  the  inhabitants  thereof.  From 
the  petition  it  further  appears  that  petitioners  with  their 
families  were  citizens  and  residents  of  the  town  of  Highlands, 
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a  town  adjacent  to  the  city  of  Denver.  The  petition  further 
showB  that  petitioners  had  taken  steps  to  pitrcure  from  the 
defendaitt  compuny  a.  snpply  of  pnre  water  for  domestic  pur- 
poses ;  that  pelitioueins  bad  expended  large  sums  of  money 
in  digging  trenches  tind  in  laying  service  pipes  connecting 
their  respective  residences  with  the  water  mains  of  the  de- 
fendant company ;  and  further,  that  they  could  not  obtain 
a  pure  supply  of  water  from  the  plaintiEE  company.- 

It  is  unnecessary  to  set  forth  in  detail  the  averments  of 
the  complaint,  or  of  the  petition.  They  may  be  found  in  the 
statement  preceding  this  opinion.  The  injunction  suit  by 
the  plaintiff  company  against  the  town  of  Highlands,  referred 
to  in  the  complaint  and  petition,  is  obviously  the  same  caxe 
afterwards  reviewed  by  this  court,  in  which  the  gmntiiig  of 
the  injunction  (gainst  the  municipality  was  held  to  be  en-o* 
neous.  The  pendency  of  said  suit,  therefore,  ciin  no  longer 
be  considered  as  giving  any  support  to  the  plaintiff  com- 
pwiiy's  claim  in  this  action.  See  Lewia,  Mayor,  et  al.  v.  Water 
Worki  Co.,  19  Colo.  286. 

Taking  the  avei-ments  of  the  petition  to  be  true,  it  is  clear 
that  petitioners  did  have  an  interest  in  the  very  matter 
in  litigation.  It  was  a  matter  of  vital  importance  to  them 
whether  they  were  to  be  pei-mitted  to  procure  a  supply  of 
pure  water  from  the  defendant  company,  or  whether  they 
were  to  be  prevented  From  so  doing  by  reason  of  the  exclu- 
sive privilege  claimed  by  the  plaintiff  company.  The  inter- 
ests of  petitioners  were  such  that  they  would  inevitably 
lose  by  the  direct  legal  operation  and  effect  of  the  judgment 
which  plaintiff  sought  to  obtain  in  the  action.  We  do  not, 
of  course,  undertake  to  determine  what  the  ultimate  rights 
of  the  petitioners  may  be  in  the  premises.  Such  mattei^  can 
only  be  determined  by  making  up  the  issues  and  by  due  trial. 
But  the  petitioners  should  have  been  permitted  to  tile  their 
petition  and  become  parties,  and  thus  secure  a  standing  to 
contest  the  exclusive  privileges  asserted  by  the  plaintiff  com- 
pany, and  to  contend  for  their  own  interests.  They  were  en- 
titled to  show  their  own  rights,  privileges  and  necessities,  and 
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have  tlie  same  considered  ia  coonectlon  with  all  the  facts  and 
circumstances  pertaining  to  the  matters  in  litigation. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remuDded. 

Jieveried. 


Patrick  bt  al.  v.  The  Colorado  Smbltino  Compaky. 

1.  COHDrTIONA.L  PBOUIBE. 

When  the  promiBe  declared  on  is  In  part  conditional,  and  the  perform- 
ance or  h^pening  of  the  condition  upon  which  the  promise  is  to 
become  absolute  is  not  averred,  the  complaint  ie  not  sufflcient,  as 
to  such  conditional  part  of  the  promise,  to  sustain  a  recoverj. 

2.  Pleabimq — Wbittkn  Comtkact. 

Where  aa  action  is  brought  upon  a  written  contract,  and  the  writing  is 
set  forth  in  hme  verba  in  the  complaint,  such  writing  controls  any 
allegation  purporting  to  state  the  effect  of  the  contract  as  a  l^al 
conclusion. 

3.  SUKLTISO  COHTBACT— SAI.KB. 

A  coDti-act  to  deliver  a  certalu  quantity  of  sulphide  ores  (gi'ade  or  qual- 
ity not  specified)  to  a  smelting  company  for  the  purpose  of  having 
the  metal  values  contained  therein  extracted  and  reduced  to  a 
marketable  couditiou,  for  the  benefit  of  the  owner  of  the  ores,  after 
oompensating  the  smelting  company  (or  the  labor  and  expense  of 
smelting,  is  not  a  contract  for  the  sale  of  the  ores. 

4.  llKAHUnG  OF  Dauaoes. 

Where  parties  agreed  to  furnish  a  certain  quantity  of  sulphide  ores  to 
a  smelting  company  for  treatment,  but  the  contract  did  not  speciff 
or  provide  for  any  particular  body  of  ore,  or  ores  of  any  particular 
grade,  quality,  or  value,  and  the  parties  failed  to  furnish  a  portion 
of  tlie  ore  as  agreed;  held,  that  the  contract  was  purely  ezecutAry, 
and  that  the  smelting  company  could  recover  no  more  than  nom- 
inal damages  for  a  breach  thereof,  unless  they  should  allege  and 
prove  the  profits  they  could  have  realized  from  the  smelUng  of 
such  ores  of  whatever  grade  based  upon  the  smelting  charges  to  be 
paid  therefor. 

Appeal  from  the  DUtrict  Court  of  Lake  County. 

Action  for  hi-each  of  contract.    Trial  and  judgment  for 
plaintiff.     Defeadaats  appeal. 
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amended  complaint. 

*<  That  the  plaintiff  is  a  corporation  dalj  oi^nized  and 
existing  niider  and  by  virtue  of  the  laws  of  the  state  of  Colo- 
rado, and  authorized  to  carry  on  and  engaged  in  carrying  on 
the  genei-al  busiuesa  of  buying,  handling  and  refining  ores 
in  the  county  of  Pueblo,  state  of  Colorado,  and  elsewhere  in 
said  state  of  Colorado,  and  that  plaintiff  is  uow  and  was  at 
all  of  the  times  hereinafter  mentioned  outbonzed  to  carry  on 
and  engaged  iu  carryiog  on  the  general  business  of  buying, 
handling,  smelting  and  refiDing  orea  in  the  said  county  of 
Pueblo  and  elsewhere  in  the  said  state  of  Coloiudo. 

*'  That  the  defendouta  are  associated  in  transacting  busi- 
ness as  mining  copartners  under  the  name  and  style  of  the 
Col.  Sellers  Mine,  doing  business  in  the  county  of  Lake, 
state  of  Colorado,  aud  that  said  defendants  are  now  and  at 
all  of  the  times  hereinafter  mentioned  were  so  associated  in 
business  under  said  name,  and  operating  said  mine,  and 
engaged  in  mining  and  selling  ores  in  the  said  state  of  Colo- 
rado. 

"That  on  the  12tb  day  of  January,  A.  D.  1884,  the  defend- 
ants berein,  by  and  through  the  defendant  W.  F.  Patrick,  as 
their  geneiiil  manager,  and  as  the  general  manager  of  the 
said  Col.  Sellers  Mine,  and  who  was  then  and  there  duly 
authoi-ized  for  that  purpose,  did  make  and  enter  into  a  wiit- 
ten  agreement  to  aud  with  the  plaintiff  herein,  whei'ein  and 
wbei'eby  said  written  i^i'eemeDt  the  said  defendants  did 
contract  to  sell  and  deliver  to  the  plaintiff  twelve  thousand 
(12,000}  tons  of  sulphide  ores,  the  product  of  a  certain  mine 
known  as  the  Col.  Sellera  Mine,  said  mine  being  then  and 
there  owned  b}'  said  defendants  and  situate  in  said  county 
of  Lake  and  state  of  Colorado,  the  terms  and  provisions  of 
which  written  agreement  upon  the  part  of  said  defendants 
was  thereafter,  to  wit,  on  the  18th  day  of  January,  A.  D. 
1884,  duly  accepted  by  the  plaintiff  herein  in  writing,  the 
said  acceptance  being  made  by  and  through  A.  Eilei-s,  who 
was  then  and  is  now,  the  general  manager  of  the  plaintiff 
herein,  duly  authorized  thei-eto  by  the  plaintiff  to  execute 
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the  said  acceptance  aforementioned,  which  said  written  agree* 
ment  upon  the  part  of  said  defendants  for  the  sale  of  said 
ores  is  in  the  words  and  figures  as  follows,  to  wit: 

"'Lbadville,  Colo.,  Jan.  12, 1884. 
"  '  A.  ElLEES,  Esq.,  General  Manager,  South  Pueblo,  Colo.: 

" '  IDear  Sir : — In  regard  to  your  pxtposition  made  to  Mr. 
Franklin  Ballou  for  1,000  tans  of  sulphide  oreu  per  month, 
or  SO  toua  per  day,  for  the  term  of  twelve  months,  we  beg 
leave  to  state  that  we  will  accept  such  a  contract  for  the 
period  of  eight  and  one  half  months,  oommenciiig  upon  the 
expiratloc  of  the  "  Coi.  Sellera  Lease,"  which  occuxs  on  the 
SOtb  day  of  April  next,  1884,  and  should  the  tenants  of  the 
Col.  Sellers  leased  ground  be  unable  or  fail  to  furnish  you  in 
the  interim  with  ore  at  the  rate  of  SO  tons  per  day  or  1,000 
tons  per  month,  we  will  assume  the  respoosibility  of  making 
good  the  deficit,  with  the  proviso  that  orders  already  on  our 
books  requiring  the  delivery  of  700  tons  per  month  sliall 
receive  our  firat  consideration.  We  add  this  clause  from  no 
apprehension  of  inability  to  meet  your  wants,  but  merely  as 
a  precaution  against  unforeseen  causes  which  might  arise  in 
such  a  lapse  of  time,  aod  over  which  we  may  have  no  con- 
trol. 

" '  The  ore  to  be  sampled  in  100  or  50  ton  lots,  as  we  may 
elect. 

" '  Price  list  delivered  on  cara  in  Leadville  as  follows : 

"  *  Lead  on  basis  of  25c  per  unit  when  above  4c  in  N.  Y. 
and  under  4.25,  and  add  or  deduct  5c  per  unit  for  each  ad- 
vance or  fall  of  {G  in  New  York. 

"  'No  pay  for  lead  if  10  per  cent  or  under. 

" '  Silver  90  per  cent  of  New  York  quotation. 

'^ '  Smelting  charges  $21.50  per  ton. 

*"  Zinc  standard  12  per  cent.  Charge  50c  per  unit  for 
each  per  cent  above  12  per  cent. 

" '  Mr.  Ballou  informs  ua  you  did  not  intend  to  he  in  the 
market  for  this  class  of  ore  until  towards  the  middle  of  Feb- 
ruary, but  as  a  concession,  have  consented  to  commeoce  re- 
ceiving and  sampling  at  once,  deferring  payments  until  your 
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roasters  are  erected,  which  will  require  three  or  four  weeks. 
The  probabilities  are  we  hIihII  not  have  to  call  on  you  for 
money  for  the  first  tlurtj  days,  but  should  it  become  neces- 
sary then  the  accommodation  that  you  are  willing  to  extend 
to  the  lessees  will  be  satisfactory  to  us.  To  avoid  all  uncer- 
tainty in  thia  matter  it  will  be  best  for  ua  to  add  that  if  the 
lesseea  decline  to  i-eceive  your  offer  for  the  time  remaining 
on  their  lease,  we  will  accept  it  for  the  full  term  of  one  year, 
from  say  ihe  16th  instant. 

"' Youra  truly, 

"  •  W.  F.  Patrick, 

"  '  Mgr.  CoL  Sellers  Mine.' 

"And  which  written  acceptance  on  the  part  of  said  plain- 
tiff is  in  words  and  figures  as  follows,  to  wit : 

"'SoDTH  PtmBLO,  Colo.,  Jan.  18, 1884. 
" '  W.  F.  Patrick,  Esq.,  Manager  Col.  Sellera  Mine,  Lead- 

ville: 

" '  Dear  Sir  .'—Upon  my  return  to  this  place  I  find  your 
favor  of  January  12th,  containing  your  acceptance  of  my 
proposition  for  1,000  tone  of  Col.  Sellera  ore  per  month  for 
the  period  of  one  year  from  Jan.  15th. 

"  '  To  close  this  matter  formally,  I  herewith  agree  to  the 
terms  as  laid  down  by  you  in  said  letter  of  Jan.  15th. 
" '  Youra  truly, 

"'  A.  EiLEBS,  G,  M.' 

'*  That  in  pursuance  of  said  contract  of  sale  as  aforemen- 
tioned, the  said  defendants  did  tliereafter,  during  the  said 
year  1884,  commence  the  delivery  of  said  ores  thereunder, 
and  did  at  various  times  during  the  period  of  one  year  from 
the  15th  day  of  January,  1884,  deliver  to  the  plaintiff  at  the 
said  county  of  Lake  ceitain  portions  of  the  said  sulphide  ores, 
the  product  of  the  said  Cul.  Sellei's  Mine. 

'^That  during  the  time  specified  in  the  said  agreement, 
to  wit :  From  January  18, 1884,  to  January  19, 1885,  the  said 
defendants  delivered  to  the  plaintiS  under  said  contract  of 
sale  four  thousand  eight  hundred  and  twenly-eight  (4,828) 
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tons  of  the  said  sulphide  ores,  the  product  of  said  mine ;  and 
thereafter,  during  the  year  1885,  the  plaintiff  and  defendants 
mutually  agreed  to  extend  the  time  for  the  completion  of  the 
said  contract  of  sale  )ind  the  delivery  of  the  said  remainder 
of  the  said  ores  over  and  above  the  said  four  thousand  eight 
hundred  and  twenty-eight  (4,82S)  tons,  and  in  pui-suance  of 
the  said  extension  the  said  defendants  continued  to  deliver 
portions  of  the  remainder  of  said  ores  so  undelivei-ed.  fmm 
time  to  time,  and  the  plaintiff  accepted  the  said  deliveries 
under  said  contract,  the  same  continuing  to  be  made  up  to 
aud  until  the  second  day  of  May,  1887,  during  which  period 
last  aforementioned  the  defendants  delivered  under  said  con- 
tract of  sale,  and  the  plaintiff  accepted  thereunder,  three 
thousand  one  hundred  and  seventy-two  (8,172)  tons  additional, 
making  a  total  delivery  by  the  said  defendants  under  said 
contract  of  sale  up  to  and  including  the  said  second  day  of 
May,  1887,  of  eight  thousand  (8,000)  tons  of  said  ores,  leav- 
ing a  balance  undelivered  upon  said  contract  of  four  thou- 
sand (4,000)  tons. 

"Plaintiff  further  avers  that  the  said  defendants  failed, 
refused  and  neglected  to  make  any  further  deliveries  under 
said  contract  of  sale  after  the  said  second  day  of  Mar,  1887, 
and  declined  and  refused  after  the  date  last  aforementioned 
to  fulfill  and  fuither  complete  said  contract  of  sale,  although 
often  requested  so  to  do  by  the  plaintiff,  and  the  said  defend- 
ants have  never  delivered  or  offered  to  deliver  to  the  plain- 
tiff herein  the  said' remaining  four  thousand  (4,000)  tons  of 
said  ore,  or  any  part  thereof,  which  should  have  been  delivered 
under  the  terms  of  said  contract,  and  the  said  extension  tbei'e- 
of,  although  the  plaintiff  was  ready,  willing  and  anxious  that 
said  contract  should  be  completed  and  carried  out  upon  the 
part  of  said  defendants,  and  it  was  always  ready,  willing  and 
able  to  receive  and  make  payment  for  the  said  remaining 
four  thousand  (4,000)  tons  of  said  oi-e  under  aud  pursuant  to 
the  terms  of  said  contract  and  the  said  extension  thereof. 

"  That  ewr  since  the  execution  of  the  said  contract  of  sale 
the  plaintiff  has  performed  all  and  singular  the  terms  und 
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conditiona  of  the  said  contract  by  it  to  be  observed,  fulGne<^l 
and  performed,  and  the  said  failure  and  refusal  of  the  defend- 
anl8  to  deliver  the  said  remaining  four  thousand  (4,000)-  tons 
of  said  ore  was  not  caused  by  any  wrong  or  fault  upon  the 
part  of  the  plaintiff. 

"  Plaintiff  further  iivei-s  that  after  making  of  said  contract 
and  during  the  time  within  which  the  said  defendants  should 
have  delivered  the  said  remaining  four  thousand  (4,000)  totis' 
of  said  ore,  under  the  terms  and  pi-ovisions  of  said  conti-act 
of  sale  and  tlic  extension  thereof  us  aforesaid,  and  at  the  time 
when  the  said  defendants  so  failed  and  refused  to  make  any 
further  deliveries  of  said  ore,  to  wit :  on  the  second  day  of 
May,  1887,  the  market  value  of  the  class  of  ores  mentioned 
in  and  being  the  subject-matter  of  the  said  contract  of  sale, 
increnued  and  enhanced  in  value  over  and  above  the  prices 
fixed  in  said  contract  for  which  the  plaintiff  was  to  pay  there- 
for per  ton,  and  that  said  increase  and  enhancement  in  said 
market  value  of  said  ores  during  the  period  and  at  the  time 
last  aforementioned,  amounted  to  the  sum  of  ten  dollars  ($10) 
'  per  ton,  whereby  tlie  plaintiff  sustained  damages  by  reason 
of  the  failure  upon  the  part  of  tlie  said  defendants  to  deliver 
the  said  four  thousand  (4,000)  tons  of  ore  as  aforesaid,  iji 
the  sam  of  forty  thousand  dollars  (t40,000),  said  sum  being 
the  increased  and  enhanced  market  value  of  the  said  remain- 
ing four  thousand  (4,000)  tons  of  ore  as  aforementioned. 

"  Plaintiff  further  aveiB  that  by  reason  of  the  defendants' 
failui-e  to  perform  and  complete  their  contract  as  aforesaid, 
the  plaintiff  has  been  deprived  of  the  treatment  of  the  said 
four  thousand  (4,000)  tons  of  sulphide  ore,  and  has  been 
thereby  deprived  of  the  profits  which  it  could  have  realized 
from  the  treatment  of  said  ores,  as  well  as  otiier  profits  aris- 
ing from  the  purchase  of  the  said  ores,  in  tlie  sum  of  forty 
thousand  dollars  (»40,000). 

■*'  Wherefore,  plaintiff  demands  judgment  against  said  de- 
fendants in  tlie  sum  of  forty  thousand  dollars  ($40,000),  and 
for  its  costs  herein." 

Vol.  XX— 18 
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General  denial  of  the  several  avenneats  of  the  complaint. 
Finding  and  judgment  for  plaintiff  in  the  sum  of  $12,796. 

Meesra.  Pabsons  &  Baujwdi  and  Mr.  C.  S.  Thomas, 
for  appellants. 

Mr.  John  M.  Waldron  and  Mr.  Chas.  E.  Gast,  for 
appellee. 

Mb.  Jctstioe  Elliott  delivered  the  opinion  of  the  couit. 

Two  principal  objections  to  the  judgment  are  all  that  need 
be  considered  on  this  appeal. 

1.  Defendants  contend  that  the  dami^s  awarded  are 
largely  in  excess  of  what  the  avermenis  of  the  complaint  will 
sustain. 

The  contention  of  plaintiff  (The  Colomdo  Smelting  Com- 
pany) is  that  defendants  undertook  to  deliver  ores  to  plain- 
tiff at  the  rate  of  1,000  tons  per  month,  or  30  tons  per  day, 
for  the  period  of  one  year ;  that  only  8,000  tons  were  deliv- 
ered, leaving  4,000  tons  undelivered,  and  that  plaintiSf  sus- 
tained damage  to  the  amount  of  910  for  each  ton  of  ore  not 
delivered  under  the  contract. 

Defendants  contend  that  the  contract  set  forth  in  the  cor> 
respondence  is  not  absolute,  except  for  the  period  of  eight  and 
one  half  months.  Their  contention  is  that  the  proposition 
in  the  letter  of  January  12,  1884,  iti  respect  to  the  period 
from  January  15,  1884,  to  April  30, 1884,  is  conditional  only, 
to  the  effect  that  defendants  will  furnish  the  ore  »hould  the 
tenanU  of  the  Col.  Sellers  leaBed  ground  be  unahU  or  fail  to 
furnish  the  same  during  said  period ;  and,  further,  that  the 
proposition  is  also  accompanied  with  the  proviso,  that  prior 
orders  for  ore  shall  be  first  filled  by  the  defendants.  Again, 
defendants  insist  that  the  pi'oposition  at  the  close  of  said 
letter,  to  the  effect  that  defendants  will  furnish  the  ore  for 
the  full  term  of  one  year,  is  accompanied  with  an  *'  if,"  which 
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makes  it  cooditional  aUo.  This  view  seems  to  us  the  cor- 
rect one.  The  complaint  does  not  aver  the  performance  or 
happening  of  any  of  the  conditions  upon  which  any  of  the 
offers  or  promises  of  defendants  were  to  become  absolute  for 
said  period  of  three  and  one  half  months.  1  Chitty's  PI. 
(15th  Am.  Ed.)  pp.  308-810. 

2.  It  is  true,  in  general  terms,  and  as  a  matter  of  legal  coii- 
closion,  the  complaint  states  that  defendants  promised  to 
furnish  12,000  tons  of  ore  to  plaintiff;  butthis  general  allega- 
tion is  not  borne  out  by  the  written  correspondence  set  forth 
in  hcee  verba  in  the  complaint  showing  the  real  contract 
between  the  parties.  The  special  matters  thus  set  forth  in 
writing  must  be  held  to  control  the  general  allegation.  Dil- 
lon V.  Barnard,  21  Wall.  430 ;  Everett  v.  Drew,  129  Mass.  150. 

Concluding,  then,  aa  we  must,  that  the  complaint  states  an 
absolute  contract  for  the  delivery  of  no  more  than  1,000  tons 
per  montli,  for  the  period  of  eight  and  one  half  mouths,  that 
is,  for  8,500  tons  only,  and  it  appearing  from  the  complaint 
that  8,000  tons  were  actually  delivered,  it  would  seem  that 
damages  to  the  amount  of  $12,796  could  not  have  resulted 
from  the  nondelivery  of  500  tons. 

3.  The  second  objection  is  to  the  effect  that,  under  the 
allegations  and  evidence,  nominal  damages  only  should  have 
been  awarded  for  the  breach  of  contract  sued  on. 

The  theory  assumed  by  the  plaintiff  company  is  that  the 
contract  set  forth  in  the  complaint  was  a  cuntract  of  batgaiii 
and  sale.  This  theory  was,  we  think,  properly  disposed  of  by 
Judge  Goddard  at  the  conclusion  of  the  trial.  His  opinion, 
tjUer  tdioy  contained  the  following : 

*^  Counsel  for  plaintiff  insist  that  its  damage  is  the  dif- 
ference between  the  market  value  of  the  ore  undelivered  on 
May  2, 1887,  and  its  value  as  fixed  in  the  contract  of  Janu- 
ary 15, 1884,  upon  the  theory  that  the  contract  was  for  the 
sale  of  the  ore  at  a  stipulated  price  per  ton,  and  that  the  ore  ' 
had  a  market  value.  Upon,  the  tiial,  I  waa  of  the  opinion 
that  the  contract  in  question  was  not  a  contract  of  sale,  and 
that  the  ore  did  not  have  a  market  value.     In  deference  to 
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the  TiAwg  of  counael,  the  question  was  left  open  and  an 
opportunity  was  given  to  present  such  evidence  as  they  were 
of  opinion  would  ithow  or  tend  to  show  market  value.  Upon 
hearing  the  evidence  and  upon  further  consideration,  I  am 
Hatiafied  of  the  correctnees  of  the  opinion  I  then  entertained. 

"  The  agreement  in  suit  is  not,  in  terms,  and  was  not,  within 
the  contemplation  of  the  parties,  a  contract  for  the  sale  of  the 
ore  mentioned  therein.  Wliile  it  provides  for  the  delivery 
and  disposition  of  the  ore,  it  prescribes  no  grade  or  quality, 
it  ilxes  no  stipulated  price  per  ton  to  be  paid  therefor.  It  Is 
rather  an  agi-eement  for  the  handling  and  treatment  of  eo 
much  ore,  upon  such  terms  as  will  realize  to  the  mine  owner 
the  metal  value  contained  therein,  after  compensating  the 
plaintiff  for  its  labor  and  expense  in  extracting  such  values 
and  reducing  them  to  a  marketable  condition.  These  values 
may  vary  with  each  ton." 

The  views  thus  expressed  by  the  trial  judge  seem  to  us 
correct.  As  we  have  seen,  the  contract  sued  on  consbts 
of  correspondence  between  the  parties.  The  contract  is  not 
for  the  deliveiy  of  certain  specific  property,  nor  for  the  deliv- 
ery of  any  particular  body  of  oi-e  or  ores ;  it  was  -for  so  many 
tons  of  sulphide  ores.  Indeed,  the  correspondence  of  defend- 
ants noivhere  specifies  that  the  sulphide  ores  to  be  delivered 
should  be  the  product  of  the  Col,  Sellers  Mine ;  nor  does  it 
specify  or  provide  for  ores  of  any  particular  grade,  quality, 
or  value. 

4.  It  would  seem  that  counsel  were  in  doubt  as  to  whether 
the  contract  was  one  of  bargain  and  sale,  or  whether  it  was 
a  contract  fur  the  treatment  of  ores  at  certain  specified  chai'ges, 
and  so  the  amended  complaint  avers  pIiiintifF's  damages  botli 
ways ;  that  is,  damages  by  reason  of  being  "  deprived  of  the 
profits  which  it  could  have  realized  from  the  treatment  of 
said  ores,  as  well  as  other  profits  arising  from  the  purchase  of 
the  said  ores." 

The  contract  was  for  the  treatment  of  a  certain  quantity  of 
ore  to  be  delivered  by  defendant.  The  contract  was  purely 
executory.     If  it  had  been  fully  performed,  plaintiff  would  of 
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course,  have  been  entitled  to  recover  the  stipuUted  charges, 
if  not  already  retained  out  of  the  pi-oduct ;  and  so,  also,  to 
recover  for  part  performaoce,  if  the  nonperformance  of  the 
residue  was  not  occasioned  by  the  plaintiETia  own  fault.  But 
it  is  not  olatmed  that  plaintiff  whs  not  paid  for  the  ores 
actually  furnished  and  treated.  The  question  for  considera- 
tion then  is :  In  a  contract  of  this  kind,  what  is  the  proper 
measure  of  the  plaintiffs  damages  for  the  failure  of  defeud- 
ants  to  furnish  the  ores  for  treatment?  The  contract  being 
executory,  and  the  ores  to  be  furnished  not  being  of  any  spec- 
ified grade,  quality,  or  value,  the  damages  for  nondelivery 
can  have  no  relation  to  the  quality  or  vnlue  of  the  undelivered 
ores,  because  such  quality  or  value  could  not,  without  deliv- 
ery, be  determined.  The  couti'act  called  for  the  delivery,  it 
id  true,  of  sulphide  ores,  but  no  particular  or  specific  sulphide 
ores  were  cODtmcted  for.  The  damages  could  not  be  based 
upon  the  lead  or  other  metiil  to  be  i-etained  by  plaintiff,  for 
it  could  not  be  determined,  in  the  absence  of  delivery  and 
treatment,  what  quantity  of  lead  or  other  metal  might  be  con- 
tained in  the  undelivered  oi-es. 

The  fact  that  defendant  furnished  to  other  smelters  sulphide 
ores  from  the  Col.  Sellers  Mine,  bearing  a  certain  quantity  of 
lead,  was  not  a  violation  of  their  contiuct  with  plaintiff,  for 
they  did  not  agrbe  that  they  would  not  furnish  such  ores  to 
other  smelters,  nor  did  they  agree  that  plaintiff  should  have 
the  entire  product,  nor  any  of  the  product  of  the  Col.  Sellers 
Mine,  for  that  matter.  Hence,  it  cannot  be  assumed  that 
the  ore  furnished  to  others  was  the  particular  ore  to  which 
plaintiff  was  entitled. 

But  it  is  said  that  it  was  competent  for  plaintiff  to  show 
profits  accruing  from  the  treatment  of  such  ores,  based  upon 
the  smelting  charges  of  $21.50  per  ton.  This  might  be  true, 
if  such  charges  were  to  be  paid  in  any  event  (a  point  we  need 
not  determine),  provided  the  plaintiff  company  had  alleged 
and  proved  the  profits  which  could  be  realized  by  it  from  the 
smelting  charges  on  such  ores  of  whatever  gi-adc,  but  this  the 
plaintiff  company  failed  to  do.     Indeed,  plaintiffs  principal 
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witnetis  teetified  that  it  was  impossible  to  determine  what  the 
profits  would  be  for  smelting  such  ores  unmixed  with  other 
ores. 

Under  the  circumstances,  therefore,  we  are  of  opinion  that 
the  contention  of  defendunts  ia  correct;  that  under  the 
allegations  and  evidence  nominal  damages  only  should  have 
lieen  awarded  in  this  case.  The  judgment  of  the  district 
court  is  accordingly  revelled,  and  the  cause  remanded. 

Severied. 


The  Glenwood  National  Bane  v.  Schwartz  et  al. 

GBKIO  T.  CLBtfBHT,  AXTE,  167,  FOLLOWBD. 

The  judgment  In  tbU  ca«e  is  reversed  as  a  result  of  the  reTOrsal  in 
Gretg  ».  Clement,  ante,  167. 

Appeal  from  the  BUtrict  Court  of  Arapahoe  County. 

Mr.  C.  H.  Toll,  Mr.  W.  M.  Magcibe  and  Mr.  W.  R. 
Barbour,  for  appellant. 

Messrs.  Thomas,  Bbtant  &  Lee,  for  appellee. 

Per  Cubiah.  This  action  grew  out  of  and  is  based  upon 
the  judgment  of  the  district  court  of  Garfield  county  in  the 
case  of  Qreig  v.  Clementt  recently  reversed.  See  anU, 
page  167.  As  a  result  of  the  reversal  there  ia  no  foundation 
upon  which  to  rest  the  judgment  from  which  the  present 
appeal  was  taken.     It  is  accordingly  reversed. 

Reverud. 
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Robertson  v.  The  People. 

1.  COKBTITimONAL  LA.W — Leoislatite  J0UBKA13. 

In  determtniag  wbeUier  ad  act  of  tbe  general  atiembly  was  passed  ia 
conformity  witli  constJtutioDal  requiremeiitB,  resort  may  ba  liad  to. 
ibe  journals  of  the  two  koiisea  to  ascertaia  the  steps  taken  by  each 
body  Id  the  passage  ot  the  acL 

2.  Savk. 

The  bill  for  the  act  under  consldenttion,  providing  tor  the  pnnlshraent 
of  a  person  receiving  deposit  in  any  bank  with  knowledge  of  its 
insolvency  {HtUs'  An.  Stats.,  see.  223),  was  introduood  In  tbe  senate 
and  regularly  passed,  and  wliile  pending  in  the  house  was  amended 
by  adding  a  section  witli  tlie  amendment  regularly  passed  by  that 
body.  Upon  its  retiiiTi  to  tbe  senate,  that  boily  refused  to  concur 
in  the  house  amendment,  and,  thereupon,  a  committee  of  conference 
was  appointed  by  the  two  houses  which  recommended  that  the  liouse 
recede  from  its  amendment.  Vpoo  consideratliin  of  this  report  by 
tiie  house,  tite  question  being:  "  SUalt  the  house  recede  from  the 
amendment  and  adopt  the  report  of  the  committee?"  the  ayes 
and  nays  were  called  and  entered  upon  tbe  journnl,  and  a  constitu- 
tional majority  having  voted  In  the  afflrmatlTO,  tlie  report  was 
adopted:  Held,  the  house  receded  from  its  former  vote  only  as  to 
the  amendment,  and  that  tbe  bill,  ae  it  originally  passed  the  senate, 
was  passed  by  tlie  house  in  compliance  with  the  requirements  of 
the  constitution. 

8.  Lav  or  the  Laud — Lroislativu  Power — Evideitob. 

The  law  of  the  land  means  a  law  binding  upon  every  member  of  the 
community  under  similar  cii-cumEtanoes,  and  when  tlie  law  applies 
to  all  persons  engaged  in  a  certain  occupation  or  bnsinessv  and  each 
one  is  without  distinction  amenable  to  its  provisions  solely  because 
he  pursnea  such  occupation  or  business,  it  is  not  open  to  the  charge 
of  depriviog  one  of  Uis  rights  without  process  of  law. 

The  legislature  has  power  to  declare  what  shall  be  presumptive  evidence 
of  any  peitinent  fact  in  criminal  oases,  and  so  to  make  the  fact  of 
the  failure  of  a  bank  within  tliirty  days  from  the  time  ot  deposit 
prima  /aeie  evidence  of  the  banker's  knowledge  of  the  insolvency 
of  the  bank  at  that  time. 

Error  to  the  District  Court  of  Fremont  County. 

The  plaintiff  in  ciTor  was  convicted  fov  I'eceiving  a  deposit 
of  (264.70  from  one  Jaaie:^  Ta^;ert  in  The  Chaffee  County 
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Bank,  of  wliich  he  was  at  the  time  the  owner  and  manager, 
knowing  at  the  time  that  said  bank  was  insolvent.  The 
prosecution  waa  had  under  the  act  entitled,  "  An  Act  to  Pro- 
vide for  the  Punishment  of  a  Person  Receiving  Deposits  in 
or  Creating  Indebtedness  by  any  Bank  or  Banking  Institu- 
tion,  with  Knowledge  of  the  Insolvency  of  such  Bank  or 
Banking  Institution."  Approved  April  7, 1885,  and  fcHind 
on  page  50  of  the  Session  Laws  of  1885. 

The  information  upon  which  the  pi'osecution  was  based, 
omitting  the  formal  parts,  was  as  follows : 

"  That  William  E.  Robertson,  late  of  the  county  of  Chaf- 
fee and  state  aforesaid,  on  to  wit :  the  80th  day  nf  June,  in 
the  year  of  our  Lord  one  thousand,  eight  hundred  and  ninety- 
tlnee,  then  and  there  being  a  banker  and  manager  and  cash- 
ier of  a  certain  bank  and  banking  institution  doing  banking 
business  under  the  name  and  style  of  The  Chaffee  County 
Bank,  in  the  county  of  Cliaffee  and  state  of  Colorado,  he  the 
said  William  E.  Robertson,  being  the  only  person  known  to 
the  district  attorney  operating  and  owning  the  said  bank  and 
banking  institution,  did  tlien  and  there  fraudulently,  know- 
ingly iind  feloniously  receive  and  assent  to  the  reception  of 
H  certain  deposit  of  money,  to  wit:  the  snm  nf  two  hundred 
and  fifty-four  dollars  and  seventy  cents  in  money,  of  the  value 
of  two  hundred  and  fifty-four  dollare  and  seventy  cents,  of 
the  personal  property  and  moneys  of  one  James  Tnggert,  by 
said  banker  and  in  sjiid  bank  and  banking  institution,  the 
said  banker,  bank  and  hanking  institution  then  and  there 
being  and  for  a  long  time  prior  thereto  insolvent,  and  that 
he  the  said  William  E.  Robertson,  at  the  time  and  before  the 
reception  of  the  deposit,  had  full  knowledge  of  the  fact  that 
the  said  banker,  bank  and  banking  institution  were  insolvent, 
and  so  in  manner  and  form  and  bj'  the  means  aforesaid  he, 
the  said  William  £.  Robertson,  did  then  and  there  feloniously 
steal,  take  and  cari-y  away  the  said  two  hundred  and  fifty- 
four  dollars  and  seventy  cents  in  money,  of  the  value  of  two 
hundi'ed  and  fifty-four  dollars  and  seventy  cents,  of  the  per- 
sonal property  and  moneys  of  the  said  James  Taggert,  coo- 
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traiy  to  the  f  oi-m  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  same  people  of  the 
state  of  Colorado." 

The  sufficiency  of  the  information  in  inattei*of  form  is  not 
questioned,  hut  a  motion  to  quash  was  interposed  upon  the 
fullowing  grounds : 

"  That  the  facta  alleged  in  said  information  do  not  consti- 
tute any  criminal  offense  at  common  law  or  under  the  stat- 
utes of  the  state  of  Colorado . 

"  That  the  statute  upon  which  said  information  is  based  is 
unconstitutional  and  void  in  this,  to  wit :  (1)  S<iid  statute 
undertakes  to  make  larceny  an  iict  which  the  legislature  had 
no  power  to  make  larceny  as  de&ned  and  limited  by  the  com- 
mon law  and  the  statute  of  the  state  of  Colonvdo. 

"  (2)  Said  statute  is  special  and  class  legislation  and  vio- 
lates subdivision  twenty-four  of  section  25  of  article  V  of 
the  constitution  of  the  state  of  Colorado,  which  reads :  '  In 
all  other  esses  where  a  general  law  can  be  made  applicable, 
no  special  law  shall  be  enacted.' 

"  (3)  Said  statute  is  in  violation  of  section  S  of  the  Bill 
of  Rights  of  the  constitution  of  the  state  of  Colomdo,  which 
reads :  '  That  all  persons  have  certain  natural,  essential  and 
inalienable  rights,  among  which  may  be  reckoned  the  right 
of  enjoying  and  defending  their  lives  and  liberties ;  that  of 
Requiring,  possessing  and  protecting  property,  and  of  seeking 
and  obtaining  their  safety  and  happiness.' 

"  (4)  Said  statute  is  in  violation  of  section  12  of  said  Bill 
of  Rights,  which  reads :  '  No  person  shall  be  imprboned  for 
debt  unless  *  *  *  wliere  there  is  a  strong  presumption  of 
fraud.' 

"  (5)  Said  statute  is  in  violation  of  section  25  of  said  Bill 
of  Rights,  which  reads :  '  That  no  person  shall  be  deprived 
of  life,  liberty  or  property,  without  due  process  of  law.' 

"(6)  Said  statute  is  in  violation  of  article  14  of  amend- 
ments to  the  constitution  of  the  United  States,  wbich>de- 
clares  (section  1) :  *  All  persons  born  or  naturalized  in  the 
United  States,  and  subject  to  the  jurisdiction  thereof,  are 
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citizens  of  the  United  States,  and  of  the  state  wherein  they 
reside. 

" '  No  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States ;  nor  shall  any  state  deprive  any  person  of  life,  liberty 
or  property  without  due  process  of  law,  nor  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection  of  the  law.' 

"  (7)  Said  statute  is  uuconstitutional  and  void  because  in 
its  present  form,  or  in  the  form  in  which  it  was  signed  by 
the  executive,  it  never  had  a  third  i-eading  in  the  house  of 
representatives  of  the  state  oC  Colorado,  and  in  said  form 
was  never  placed  upon  a  third  i-eading  and  final  passage  in 
the  house  of  representatives  as  appeara  by  the  journal  of  said 
house  of  representatives  for  the  year  A.  D.  1885." 

This  motion  was  overruled  and  the  same  questions  were 
again  presented  upon  an  objection  to  the  introduction  of  any 
evidence  under  the  information  upon  the  trial ;  and  f^in, 
by  a  motion  for  new  trial  and  in  aiTest  of  judgment.  Trial 
resulted  in  conviction,  and  the  plaintiff  in  error  was  sen- 
tenced to  confinement  in  the  penitentiary  for  the  term  of  one 
year. 

To  reverse  this  seutetioe  and  judgment  plaintiff  in  error 
brings  the  case  here  upon  error. 

Messrs.  Waldo  &  Dawson  and  Mr.  Thbodobe  Mabtin, 

for  plaintiff  in  error. 

The  Attorney  General  and  Mr.  H.  T.  Sale,  for  the 
People. 

Mr.  Justice  Goddard  delivered  the  opinion  of  the  court. 

It  is  urged  upon  this  review  that  the  court  below  erred  in 
overruling  the  motion  to  quash  the  information  and  tlte 
motion  in  arrest  of  judgment,  for  the  reasons  therein  assigned, 
to  wit,  that  the  act  in  question  was  never  enacted  in  accord- 
ance with  the  requiremenbj  of  the  constitutaon  of  this  state 


iizedbyGoOgle 


1694.]  Robertson  v.  The  People.  283 

and,  tecond,  that  if  constitutioiiRlly  enacted,  it  is  void  by  rea- 
son of  conflict  with  the  constitutional  piovLiions  set  forth. 
In  the  determination  of  the  flrat  of  theae  objections,  we  agree 
with  coansel  foi-  plaintiff  in  eri-oi-,  that  resort  muy  be  had  to 
the  journals  of  the  two  houses  to  ascertain  the  steps  that 
were  taken  by  each  of  these  bodies  ii]  the  passHge  of  the  act, 
and  thereby  detevmine  whether  it  was  passed  in  conformity 
to  the  constitutional  requirements.  This  doctrine  was  an- 
nounced as  the  law  in  this  state  In  re  Roberta,  5  Colo.  52.5, 
and  again  recognized  in  the  case  of  Nethit  v.  The  People,  19 
Colo.  441. 

An  examination  of  the  journals  of  the  fifth  general  assem- 
bly discloses  that  the  bill  for  the  act  was  introduced  in  the 
senate  and  regularly  passed,  and  while  pending  iu  the  house 
the  same  was  amended  by  adding  the  following  section : 

"  It  shall  be  the  duty  of  each  and  every  bank,  banking 
association,  firm  and  individual  doing  business  as  bankei-a  in 
this  state,  by  whom  deposits  of  money,  or  its  equivalent,  are 
or  shall  bo  received  to  publish  in  a  newspaper  having  a  gen- 
eral circulation  in  the  county  in  which  such  business  is  or 
shall  be  done,  on  the  first  days  of  Januaiy,  April,  July  and 
October  of  each  and  evefy  year,  a  full  statement  of  the  assets 
and  lialnlities  of  such  bank,  banking  association,  firmorindi- 
vidnal,  showing  the  amount  of  capital  invested,  the  amount 
of  deposits,  and  all  other  items  that  will  tend  to  show  the 
true  condition  of  such  banking  business.  The  correctness 
of  sacb  statement  shall  be  attested  by  the  chief  managing 
officer  of  the  business  of  such  bank  or  banker."  And  with 
this  amendment  was  regularly  p.is3ed  by  the  house,  the  ayes 
and  nays  being  called  and  entered  upon  the  journal.  Upon 
its  return  to  the  senate,  the  senate  refused  to  concur  in  the 
house  amendment,  and  thereupon  a  committee  of  conference 
was  appointed  by  the  two  houses.  This  committee  recom- 
mended that  the  house  recede  from  iia  amendment.  Uptm 
consideration  of  this  report  by  the  house,  the  question  being, 
"Shall  the  house  recede  from  the  amendment  and  adopt  the 
report  of  the  committee?"  the  ayes  and  nays  were  had  and 
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entered  upon  the  journal,  aad  a  constitntioual  majority  vot- 
ing in  the  affirmative,  the  report  was  adopted. 

It  is  insiated  by  counsel  for  plaintiff  in  error  that  although 
the  bouse  passed  the  bill  as  amended,  by  a  cunstitDtional 
majority,  and  afterwards  receded  from  its  amendment  by  a 
like  vote,  tiiat  by  its  failure  thei'eafter  to  repass  the  bill  there 
was  a  noncompliance  with  section  22,  article  5  of  the  consti- 
tution, which  provides,  inter  alia,  that  "  No  bill  shall  become 
a  law  except  by  vote  of  a  majoiity  of  all  the  members  elected 
to  each  house ;  nor  unless  on  its  iinal  passage  the  vote  be 
taken  by  ayes  and  nays,  and  the  names  of  those  voting  be 
entered  on  the  journal." 

Tile  primary  purpose  of  this  provision  is  to  secure  the 
approval  of  a  bill  by  a  majority  of  the  members  elected  to 
each  house,  as  a  conditio^  to  its  becoming  a  law;  and  when 
the  procedure  had  in  the  respective  houses  has  accomplished 
that  purpose,  and  a  bill  has  so  received  such  approval,  the 
requirements  of  the  provision  have  been  complied  with.  As 
shown  by  its  journal,  the  house  passed  the  bit!  as  it  came 
from  the  senate,  with  a  section  added,  in  strict  conformity  to 
the  constitutional  requirement,  by  a  vote  thereon  taken  by 
ayes  and  nays,  and  entered  on  the  jouraal,  thereby  approving 
the  bill,  including  the  amendment  Thereafter,  by  an  aye 
and  nay  vote  entered  on  the  journal,  deliberately  receded 
fi-om  its  amendment,  leaving  tlie  bill  intact  as  it  came  ixom 
the  senate,  thereby  evidencing  its  approval  of  the  same  with- 
out  the  amendment  We  think  by  the  latter  vote,  the  bouse 
clearly  manifested  its  intention  to  recede  from  its  former  vote 
only  as  to  the  amendment,  and  leave  it,  in  so  far  as  it  was  an 
approval  of  the  first  section  of  the  bill,  undisturbed.  The 
legislative  will,  therefore,  having  been  expressed  in  the  man- 
ner provided  by  the  constitution  in  favor  of  the  bill  as  it 
originally  passed  in  the  senate,  the  first  ground  of  objection 
is  not  well  t;iken.  Counsel  cites  the  case  of  Tht  People  v. 
De  Wolfe,  62  111.  353,  in  support  of  his  contention ;  but  from 
a  careful  reading  of  that  decision,  it  will  be  seen  that  the 
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reasoning  of  the  court  will  be  found  to  sustain  the  view  we 
have  taken. 

The  facts  of  the  case  are  very  like  the  facts  in  this  case. 
The  bill  for  the  act  under  consideration  therein  originated 
in  the  hoiise,  was  amended  in  the  senate,  and  the  house  refus- 
ing to  concur  in  the  senate  amendment,  the  senate  under- 
took to  recede  from  its  amendment,  and  the  vote  thereon 
was  23  for  and  16  against  receding  therefrom.  The  number 
of  senators  elected  to  and  composing  the  senate  being  SO,  it 
was  therefore  necessary  for  at  least  26  of  its  members  to  con- 
cur in  the  final  passage  of  a  bill ;  and  the  court  held,  that  it 
appearing  on  the  face  of  the  journal  that  the  amendment 
was  not  receded  from  by  a  constitutional  majority,  such  vote 
was  inoperative.     In  holding  the  act  invalid  the  court  say  : 

"  It  bad  passed  the  bill  only  as  amended.  It  does  not  fol- 
low that  the  bill  stripped  of  the  amendment  did  receive,  or 
would  have  received  the  assent  of  the  constitutional  major- 
ity of  the  senate.  •  •  *  The  question  is,  to  what  did  a 
constitutional  majority  of  the  senate  give  their  assent  ?  " 

It  is  fairly  infemble,  from  the  langu^^e  of  the  court  used, 
that  if  a  constitutional  majority  had  voted  for  receding  from 
the  amendment,  the  bill  would  have  been  constitutionally 
passed.  That  such  was  the  effect  of  that  decision,  we  refer 
.  to  the  language  used  by  Chief  Justice  Walker  in  com- 
menting upon  it  in  his  dissenting  opinion,  in  the  case  of  The 
People  6.  Loowenthal,  93  III.  191.     He  says: 

*'  In  that  case  the  bill  originated  in  and  passed  one  house, 
and  was  amended  in  the  other,  and  being  returned  to  the 
house  in  which  it  originated,  that  house  refused  to  concur, 
and  the  bill  waa  returned  to  the  house  which  made  the 
amendment,  and  on  a  motion  to  recede,  the  motion  wns 
adopted  by  a  majority  of  a  quorum,  but  not  by  a  majority 
of  the  members  elect,  and  it  was  held  that  the  bill  was  not 
finally  passed  by  the  constitutional  majority,  and  that  it  was 
void.  In  that  ease  we  see  that  it  waa  held  that  a  miijoi-ity  of 
all  the  membei's  elect  was  essential  to  strike  out  the  aniend- 
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nient,  or  that  recediDg  from  the  amendment  was  a  final  pas- 
sage of  the  bill." 

In  the  case  of  the  Division  of  Howard  Oo.y  15  Kan.  194, 
identical  in  ita  facts  with  the  one  at  bar,  ^ith  the  excepUon 
that  the  bill  oiiginated  iti  the  house  instead  of  the  senate,  in 
answer  to  the  same  objection  uiged  against  the  validity  of 
the  act,  that  court  say: 

"  We  think  that  the  provision  of  the  constitution  requir- 
ing that  *  The  yeas  and  nays  shitll  be  taken,  and  entered 
immediately  on  the  journal,  upon  the  final  passage  of  every 
bill  or  joint  resolution '  (ai-t.  2,  sec.  10),  was  sufficiently  com- 
plied with.  It  would  of  course  .have  been  more  formal  if 
the  senate,  after  receding  from  its  own  amendments  bad 
again  put  the  bill  upon  its  final  passage,  and  passed  the  bill 
without  the  amendments,  as  it  had  done  with  the  amend- 
ments. But  the  manner  in  which  tliia  bill  was  passed  has 
always  been  acted  upon ;  and  if  we  should  now  hold  it  insuf- 
ficient we  should  probably  invalidate  a  very  large  proportion 
of  all  the  laws  that  have  ever  been  enacted  in  Kansas." 

These  are  the  only  cases  to  which  our  attention  has  been 
culled,  wherein  the  adjudication  of  the  court  was  upon  facts 
similar  to  those  in  the  case  before  us,  but  several  cases  in- 
volving the  validity  uf  acts  passed  in  like  manner,  but  incor- 
rectly enrolled,  we  find  support  the  view  we  have  announced. 
Smitkee  v.  Campbell  Land  Co.,  41  Ark.  471 ;  Jone9  v.  Butch- 
inion,  43  Ahi.  721 ;  Nelson  v.  Haywood  Co.,  91  Tenn.  596 ; 
People  V.  SupervUori  of  Chenango,  8  N.  Y.  317 ;  State  v. 
Hagood,  13  S.  C.  46. 

The  second  contention  is  that  the  subject-matter  of  the 
act  is  violative  of  several  constitutional  provisions  of  this 
state,  and  especially  of  sectionsl2and25of  the  Bill  of  Rights, 
which  guarantee  that  "  no  person  shall  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law;"  and  that 
''  no  person  shall  be  imprisoned  for  debt  unless  *  ■  *  where 
there  is  a  strong  presumption  of  fraud ;"  and  also  of  article 
14  of  the  amendment  of  the  constitution  of  the  United  States, 
which  declares  that  "  no  state  shall  make  or  enforce  any  law 
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which  shall  ahridge  the  privileges  or  immunities  of  citizens 
of  the  United  States,  noi-  shall  any  state  deprive  any  person 
of  life,  liberty  or  property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  law." 

The  ailment  is  that  the  act  in  qaestion,  by  making  the 
inhibited  acts  a  crime  only  as  to  hankers,  is  class  leg^lation, 
and  renders  them  amenable  to  punishment  for  acts  that  may 
be  done  by  others  with  impunity,  and  hence  deprives  them 
of  their  liberty  without  due  process  of  law,  or  without  the 
sanction  of  the  law  of  the  laud.  We  think  this  claim  is  fal- 
lacious, and  that  the  act  is  not  within  tlie  class  of  legislation 
inhibited  by  these  provisions  of  the  constitution.  It  is  in  a 
sense  class  legislation,  but  not  in  the  invidious  sense  that 
renders  it  obnoxious  to  the  objections  urged  here.  The  law 
of  the  land  is  said  to  mean  a  law  binding  upon  every  mem- 
ber of  the  community  under  similar  circumstances.  Walli/'» 
Heirs  V.  Kennedy,  2  Yei'ger,  554.  And  when  the  law  applies 
to  all  persons  engaged  in  a  certain  occupation  or  business, 
and  each  one  is  without  distinction  amenable  to  its  provisions 
Holely  because  he  pursues  such  occupation  or  business,  it  is 
then  "  landing  upon  all  persons  of  the  community  under  sim- 
ikr  circumstances."  Such  legislation  has  uniformly  been 
upheld.  Judge  Cooley,  speaking  upon  this  subject,  at  pages 
482-3  of  his  work  on  Constitutional  Limitations,  says : 

"  The  legislature  may  also  deem  it  desirable  to  prescribe 
peculiar  rules  for  the  several  occupatious,  and  to  establish 
distinctions  in  the  rights,  obligations,  duties  and  capacities  of 
citizens.  The  business  of  common  carriers,  for  instance,  or 
of  bankers,  may  require  special  statutory  regulations  for  the 
general  benefit,  and  it  may  be  matter  of  public  policy  to  give 
laborers  in  one  business  a  specific  lien  for  their  wages,  when 
it  would  be  impracticable  oi' impolitic  to  do  the  same  for  per- 
sons engaged  in  some  other  employments.  If  the  laws  be 
otherwise  unobjectionable,  all  that  can  he  required  in  these 
cases  is,  that  they  be  general  in  their  application  to  the  class 
or  locality  to  which  tbey  apply ;  and  they  are  then  public  in 
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character,  and  of  their  pi-opriety  and  policy  the  legislature 
must  judge." 

In  the  caae  of  Dent  v.  Wert  Ftr^ma,  129  U.  S.  12t,  tlia 
supreme  court  of  the  United  States  say :  "  Legislation  ia  nnt 
open  to  the  charge  of  depriving  one  of  his  rights  without  due 
process  of  law,  if  it  be  general  in  its  operation  upon  the  eubjecta 
to  which  it  relates."  And  in  the  case  of  the  State  v.  Loomit, 
115  Mo.  307,  Judge  Blank,  while  holding  the  law  then  under 
consideration  to  he  uncontititutional,  as  violative  of  the  con- 
stitutional guaranty  of  duo  process  of  law,  says :  "  There  is 
no  doubt  but  many  of  our  legislative  enactments  operate 
upon  classes  of  individuals  only,  and  they  are  not  invalid 
because  they  so  operate,  so  long  as  the  classification  is  reason- 
able and  not  ftrbitrai-y.  Thus  it  is  perfectly  competent  to 
legislate  concerning  married  women,  minors,  insane  persons, 
bankei's,  common  carriers  and  the  like.'  The  cases  in  which 
legislation  of  this  character  bus  been  upheld  are  too  numer- 
ous to  permit  of  special  mention. 

Upon  a  careful  examination  of  the  numerous  casen  cited 
by  counsel  for  plaintiff  in  eiTor  in  his  elaboi-ate  and  exhauiit- 
ive  brief,  we  find  no  case  that  questions  the  right  of  the  leg- 
islature in  the  exercise  of  tlie  police  power  to  regulate  or 
prohibit  the  business  of  banking.  On  the  other  itand,  we 
find  several  well  reasoned  cases  that  uphold  statutes  uF  the 
character  under  consideration  as  being  clearly  within  tlie 
legislative  discretion,  and  a  proper  exercise  of  the  police 
power  of  the  state.  In  the  case  of  YoungUood  v.  Birming- 
ham Trust  ^  Savings  Co.,  95  Ala.  521,  a  statute  that  made 
it  a  misdemeanor  for  a  banker  to  discount  any  note,  hill  of 
exchange  or  diaft  at  a  higher  i-at«  of  interest  than  eight  per 
cent  per  annum,  was  upheld  as  a  constitutional  enactment; 
and  the  case  of  Baker  v.  The  StaU,  54  Wis.  368,  a  statute 
verj'  similar  in  its  terms  and  of  the  same  purport  and  effect 
Hs  the  one  at  bar,  was  held  to  be  valid,  and  not  obnoxious  to 
the  constitutional  provisions  relied  on  by  plaintiff  in  error. 

Judge  Cassodity,  speaking  for  the  court,  says :  "  Tbe  man- 
ifest object  of  the  statute  in  question  was  to  suppi'cas  tlie 
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business  of  banking  or  broker^e  by  any  insolvent  person, 
company  or  corpoi-ation.  It  tberefore  inflicts  punitsbment 
upon  peraona  so  engaged,  knowing  the  fact.  *  *  *  A 
bank  implies  capital,  and  capital  invites  confidence.  A  man 
holding  himself  out  as  a  banker  *  *  *  thereby  gives  public 
proclaination  that  he  has  money,  and  property  readily  con- 
vertible into  money,  in  hia  possession  and  subject  to  his  con- 
trol, and  tor  that  ressou  he  may  be  safely  trusted.  It  requires 
DO  argument  to  show  that  such  assurance  is  most  inviting 
and  influential  with  the  mass  of  the  people,  especially  with 
those  unacquainted  with  the  history  and  character  of  the 
man.  With  them  the  banker  •  •  •  is  entrusted  with  money 
merely  because  he  is  a  banker  *  *  *  and  hence  supposed  to 
have  surplus  capital  as  a  standing  guamnty  of  bis  agree- 
ments and  his  integiity.  For  an  insolvent  banker,  company 
or  corporation  to  continue  the  business  of  banking  is  to  hold 
out  assurances  of  responsibility  and  surplus  capital  where 
neither  exists.  To  do  so  knowingly  is  to  secure  the  confi- 
dence, and  hence  obtain  tiie  money,  of  the  ignorant  and 
unwary  by  aii  implied  deception." 

The  learned  judge  also  disposes  of  the  objection  that  th^ 
act  is  in  violation  of  section  12  of  the  Bill  of  Rights,  which 
reads :  "  No  person  shnll  be  imprisoned  for  debt  unless  "  *  * 
where  there  is  a  stmng  presumption  of  fraud,"  in  the  follow- 
ing language :  "  The  imprisonment  here  is  not  for  any  debt 
•  "  *  but  upon  a  charge  of  an  act  made  a  misdemeanor  by 
the  statute,  to  wit,  the  receiving  of  money  on  deposit  as  a 
banker  by  one  knowing  himself  or  such  bank  to  be  insol- 
vent. The  case  manifestly  does  not  come  within  the  prohi- 
bition of  that  section." 

The  further  objection  that  the  act  in  question,  by  making 
the  fact  of  failure  of  the  bank  within  thirty  days  from  the 
time  of  the  deposit  prima  /aete  evidence  of  knowledge  on 
the  pait  of  the  banker  that  the  bank  was  insolvent  at  the 
time  of  the  reception  of  the  deposit,  is  also  untenable. 
While  there  is  a  conflict  in  the  decisions  upon  this  subject, 
the  weight  of  authority  sustains  the  power  of  the  legislature 
Vol.  XX— 19 
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to  declare  even  in  criminal  caeea  what  shall  be  presumptiTe 
evidence  of  any  pertinent  fact.  We  think  the  rule  vith  its 
liiuitHtions  ia  correctly  announced  in  The  Board  of  ConCrt 
of  Exciie  V.  Merchant,  103  N.  Y.  148,  as  foUovra : 

"  The  general  power  of  the  legislature  to  prescribe  rules 
of  evidence  and  methods  of  proof  is  undoubted.  While 
the  power  has  its  constitutioqal  limitations,  it  is  not  easy  to 
define  precisely  what  they  are.  A  law  which  would  practi- 
cally shut  out  the  evidence  of  a  party  and  thus  deny  hint 
the  opportunity  for  a  trial  would  substantially  deprive  him 
of  due  process  of  law.  It  would  not  be  possible  to  uphold 
a  law  which  made  an  act  prima  facie  evidence  of  crime  over 
which  the  party  cliaiged  had  no  control  and  with  which  lie 
had  no  connection,  or  which  made  that  prima  facie  evidence 
of  crime  which  had  no  relation  to  a  criminal  act  and  no  ten- 
dency whatever  by  itself  to  prove  a  criminal  act.  But  so 
long  Eu  the  legislature  in  pi'escribing  rules  of  evidence,  in 
either  civil  or  criminal  cases,  leaves  a  party  a  fair  opportu- 
nity to  make  his  defense  and  to  submit  all  the  facts  to  the 
jury  to  be  weighed  by  them,  upon  evidence  legitimately  bear- 
ing upon  them,  it  is  difGcult  to  perceive  how  its  acta  can  be 
assailed  upon  constitutional  grounds."  Also,  see  People  v. 
Cannon,  139  N.  Y.  32. 

In  the  case  of  the  State  t>.  Buck,  25  S.  W.  Rep.  677,  the 
court,  in  passing  upon  the  precise  question  now  under  con- 
sideration, says:  "The  act  which  makes  the  failure  of  any 
private  bank  prima  facie  evidence  of  the  knowledge  on  the 
part  of  the  owner,  agent,  or  manager  of  any  private  bank  or 
banking  institution  doing  business  in  this  state,  that  the  bank 
was  in  failing  circumstances  or  insolvent  at  the  time  of  receiv- 
ing any  deposit,  has  some  relation  to,  and  furnishes  some 
evidence  of,  the  alleged  offense.  To  make  receiving  money 
on  deposit,  under  such  cireumstances,  prima  facie  evidence 
of  knowledge  on  the  part  of  the  owner  of  the  bank  that  it 
was  then  in  failing  circumstances  or  insolvent,  violates  no 
constitutional  guai'anty."    Dodge  v.  Mattin,  5  MoCrary,  404; 
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&ate  v.Exngtley,  108  Mo.  188;  Black  on  iDtoxioaUng  Liquors, 
sec.  60. 

Upon'  a  full  investigation  and  consideration  of  the  quea- 
tiong  arged  by  plaintiff  in  error,  we  can  perceive  no  valid 
objection  to  the  constitutiooatitj  of  the  act  under  which  this 
prosecution  and  conviction  was  had,  either  in  the  manner  in 
which  it  was  passed,  or  in  its  subject-matter;  and  no  other 
reasons  afFecting  the  validity  of  the  conviction  and  sentence 
appearing,  the  judgment  of  the  court  below  must  be  afBrmed. 

Affirmed. 


RoBEBTsOK  V.  The  People. 
Same  v.  Same. 


Tha  ruUtig  in  RoherUoa  o.  The  People,  ante,  879,  approTed. 

Hrrar  to  the  IH»triet  Court  of  Fremont  County. 

Messrs.  Waldo  Sh  Dawbon  and  Mr.  Theodore  Mabtin, 
for  plaintiff  in  error. 

The  Attobnet  General  and  Mr.  H.  T.  Sale,  for  the 
People. 

Pbb  CuKlAlf.  These  cases  involve  the  same  questiooa 
decided  in  Jiobertton  v.  The  People,  ante  279,  and  for  the  rea- 
sons therein  given  the  judgments  of  the  court  below  are 
affirmed. 

Affirmed. 
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McGONIQLB  V.   KAKE.  ' 

1.  Pleadiko. 

AlthoDgb  the  allegations  of  a  complaint  ma;  not  be  aa  definite  and  cer- 
tain as  good  pteadlng  reqnlr«e,  it  doea  not  Decessarilj  follow  that 
the  pleading  is  so  indeflaite  and  oncertain  aa  to  entlrel;  f^l  to 
state  a  catue  of  action. 

a.  Sajix. 

As  a  rule,  negligenoe  ma;  be  pleaded  generallj.  It  is  an  nitjmate  fact 
and  oni7  ultimate  facts  are  to  be  pleaded. 

3.  Pbagtice. 

Evidence  of  negligence  on  part  of  the  defendant  and  of  oontiibntory 
negligence  op  part  of  the  platntifE,  in  an  acUon  to  reoorer  damage* 
for  personal  Injuries,  is  for  the  jory  and  not  for  the  court  to  con- 

4.  EVIDKNCB— OPISIOSIS   OF   EXPBttTfl. 

The  opinions  of  men  who,  bf  stndf,  observation  or  experience,  have 
l>econie  expert  nlth  respect  to  matters  not  of  common  knowledge, 
may  be  given  in  evidence  to  the  jury. 

Appeal  from  the  District  Court  of  Pueblo  County. 

Plaintiff  in  his  amended  compUint  alleges : 
«JVr«(.-  That  on  the  22d  day  of  Ffibruary,  A.  D.  1890, 
and  prior  thereto,  Jnmes  A.  McGonigle,  the  defendant  above 
named,  was  the  contmctor  for  the  building  of  a  eertain  stone 
and  hrick  building  in  the  city  of  Pueblo,  county  of  Pueblo, 
and  state  of  Colorado,  which  said  building,  otherwise  known 
as  the  new  Opera  House  Block,  was  on  said  day  and  for  a  long 
time  prior  theieto  had  been  in  the  course  of  construction  by 
said  defendant,  as  contractor  aforesaid. 

"  Second :  That  by  i^eason  of  the  premises  aforesaid,  said 
defendant  I>ecame  the  employer  of  a  large  force  of  men  as 
stone-setters,  brick-masons,  carpenters,  laborers,  etc.,  work- 
ing in  and  about  the  construction  of  said  building,  among 
which  said  force  of  men  was  said  Samuel  Kane,  plaintiff 
above  named,  who,  for  a  certain  hire  and  reward,  was  on 
said  22d  day  of  February,  1890,  and  prior  thereto,  employed 
by  said  defendant  as  boss  stone-setter  on  said  building. 
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"Third:  That  as  the  conetraction  of  said  building  pro- 
gressed, it  hecame  necesaary  to  raiae  atone  and  other  heavy 
building  material  to  the  walls  and  u^per  floors  of  satd  build- 
iug;  and  for  this  purpose  defendant  had  provided  and  had 
constructed  oa  the  premises  a  hoisting  appai-atus,  known  as 
an  elevator,  which  said  elevator,  as  defendant  is  informed 
and  believes,  and  upon  information  and  belief  states,  con- 
sisted of  a  carriage  or  platform  of  wood  connected  to  a 
wooden  beam  above,  which  said  carriage  ascended  and  de- 
scended between  two  upright  guides  or  slides,  made  of  plank, 
and  so  placed  with  reference  to  said  carriuge  as  to  permit  of 
considerable  oscillation  or  play  of  said  carriage  between  said 
guides  OF  slides.  That  at  the  height  at  which  it  wax  deeired 
to  have  said  carriage  etop,  there  teat  attached  to  each  of  taid 
guides  or  slides  a  certain  latch,  pawl  or  dog,  made  ofvoooi  and 
supposed  to  be  held  in  place  hy  a  so-called  spring  made  of  metal 
— to  wit,  iron,  the  upper  end  of  which  said  latches,  pawls  or 
dogs  were  cut  on  a  hevel  to  correspond  to  a  similar  hevel  on 
either  end  of  said  beam  of  said  carriage,  which  said  latches, 
pawls  or  dogs  were  intended  to  catch  said  beam  at  either  end 
and  hold  said  carriage  in  place  when  the  same  was  raised,  and 
which  said  latches,  pawls  or  dogs  were  so  placed  that  when 
said  carriage  was  raised  and  resting  on  said  latches,  pawls 
or  dogs,  the  top  of  tlie  platform  of  said  carriage  was  several 
inches  below  the  floor  where  said  elevator  was  to  be  unloaded. 
That  said  cairiage  was  i-aised  and  lowered  by  means  of  a 
chain  or  rope  attached  to  said  beam  and  connected  with  a 
steam  engine  and  boiler,  which  said  engine  and  boiler  said 
defendant  had  provided  for  that  purpose.  That  in  the  use 
of  said  elevator  in  the  loading  and  unloading  of  stone  and 
other  material  carried  thereon,  it  was  necessary  for  the  men 
engaged  therein  to  go  upon  said  elevator  and  work  thereon, 
and  especially  was  this  the  case  in  the  loading  and  unloading 
of  stont  raised  thei-eon  to  be  set  iu  the  walls  of  said  building, 
all  of  which  facts  said  defendant  well  knew. 

"Fourth:  That  by  reason  of  the  premises  aforesaid,  it 
became  aud  was  the  duty  of  said  defendant  to  provide  for 
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the  use  of  said  Samuel  Kane  safe,  secure  and  suitable  nppli- 
ftnces  and  machineiy  used  iu  and  about  the  constructiou  of 
said  building ;  but  the  taid  defendant  neglected  hit  duty  in 
thi»  hehaff  and  negligently  provided  said  elevator  and  built 
and  constructed  the  game  ao  carelesKltf,  negligently  and  umkill- 
fully,  and  uted  in  the  conitruction  thereof  mirterial  »o  untuit- 
able,  insecure  and  unsafe  thtU  the  $aid  elevator  was  not  safe 
for  the  uses  and  purposes  for  which  the  same  was  built  and 
provided,  of  all  of  which  facts  the  said  defeudant  well  knew 
and  which  thU  said  plaintiff  did  not  know. 

"  That  on  the  said  22d  day  of  February,  A.  D.  1890,  while 
said  plaintiff  was  engaged  in  hia  said  employment  as  afore- 
said, and  exercising  due  care  and  caution  upon  his  part,  and 
was  upon  said  elevator  engaged  in  the  work  of  removing 
from  the  carnage  thereof  a  stone  that  had  been  raised  on 
said  elevator  which  was  intended  to  be  set  in  the  walls  of 
said  building,  the  cai-riage  of  said  elevator  by  reason  of  the 
negligence,  unskillfulness  and  carelessness  hereinbefore  com- 
plained of  and  without  any  fnult  or  negligence  on  the  part 
of  this  plaintiff,  broke  from  its  fastenings  and  feU  to  the 
ground  below  and  caused  plaintiff,  together  with  the  stone 
that  was  being  unloaded  from  suid  elevator,  to  fall  to  the 
ground  a  great  distance,  to  wit,  about  sixty-six  (66)  feet, 
whereby  and  by  reason  whereof  the  said  plaintiff  had  a 
fracture  of  the  nasal  bone  and  a  concussiou  of  the  spinal 
cord  and  brain,  and  was  otherwise  wounded,  maimed  and 
lamed,  and  was  sick  and  ill  for  many  weeks,  and  still  is  so 
sick  and  ill  and  suffered,  and  still  continues  to  suffer,  great 
mental  and  bodily  patn  and  anguish ;  and  from  said  22d  day 
of  February  has  been  unable  to  do  any  work  or  to  earn  any 
compensation  whatever,  and  has  reason  to  believe,  and  does 
believe,  that  he  is  permanently  injured ;  whereby  plaintiff 
has  been  injured  and  damaged  to  a  large  amount,  to  wit, 
twenty  thousand  dollai-s  ($20,000),  and  has  been  obliged  to 
lay  out  and  expend  divers  sums  of  money  in  and  about  his 
cure  and  the  procuring  of  the  necessary  assistance  and  attend- 
ance and  medicine  during  the  said  sickness,  in  the  whol« 
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amoanting  to  a  large  sum  of  money,  to  wit,  four  hundred 
(400)  doUare. 

"  Wherefore  plaititifE  prays  judgment  gainst  aaid  defend- 
ant for  the  said  sum  of  twenty  thousand  four  hundred  dol- 
lars ($20,400)  and  costs  of  suit,  and  such  other  and  further 
relief  as  to  the  court  may  seem  just  and  proper." 

To  this  complaint  a  demurrer  was  filed  and  overruled. 
Afterwai-da  the  defendant  filed  the  following  answer: 

"Now  comes  the  defendant  in  the  above  entitled  action, 
aud  for  answer  to  phiintifTs  amended  complaint  heiein: 

*■  Denies  that  said  hoisting  apparatus  or  elevator  was  con- 
structed or  arranged,  as  stated  in  said  complaint,  and  alleges 
that  the  same  was  constructed  in  the  most  approved  manner, 
and  of  the  best  material,  and  was  in  every  way  and  manner 
adequate,  suitable  and  proper  for  the  purposes  for  which  the 
same  was  constructed  and  used ;  denies  that  defendant  ne^ 
lected  his  duty  in  the  construction  of  said  elevator,  as  stated 
in  said  complaint,  or  otherwise ;  denies  that  he  carelessly,  neg- 
ligently or  unskillfully  used  in  the  construction  thereof,  mate-^ 
rial  which  was  unsuitable  or  insecure  or  unsafe  ;  denies  that 
the  said  elevator  was  not  safe  for  the  uses  and  purposes  for 
which  the  same  was  built  and  used,  and,  on  the  contrary, 
alleges  that  the  tame  was  properly  and  akillfully  eomtrueted 
of  Buitable,  tecure  and  safe  materiali  and  workmanship  ;  denies 
that  the  defendant  had  any  knowledge  whatever  in  regard  to 
any  unsuitableness,  insecurity  or  defect  therein  ;  denies  that 
plaintiff  did  not  have  full  knowledge  in  regard  to  said  ele- 
vator and  everything  pertaining  to  the  same;  and,  on  the 
contrary,  alleges  that  plaintiff  had  full  knowledge  und  infor- 
mation, and  the  means  of  knowledge  and  informalion,  in 
regard  thereto,  and  better  knowledge  and  means  of  knowl- 
edge in  regard  to  the  same  than  had  defendant  at  the  time 
stated ;  denies  that  at  the  time  stated  plaintiff  was  exerci-: 
sing  due  care  or  caution  on  his  part  in  the  work  in  which  he 
was  engaged,  and  denies  that  any  accident  occurred  to,  or 
that  plaintiff  was  injured  by  or  through  auy  negligence, 
nnskillfullness  or  carelessness  of   defendant,  as   stated  in 
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said  complaint,  or  otherwise ;  denies  that  pUtiitifF  was  in- 
jured  without  any  fault  or  negligence  on  hi»  part ;  denies 
that  said  caniage  broke  front  ita  fastenings  and  fell  to  the 
ground,  as  stated  in  said  complaint,  by,  on  account  of, 
through  the  means  or  in  the  manner  stated  in  said  com- 
plaint. Defendant  has  not  and  cannot  obtnin  sufficient 
knowledge  or  iufoimution  on  which  to  base  a  belief  or  make 
-answer  in  regurd  to  the  injuries  claimed  to  have  been  received 
by  plaititifT,  as  stated  in  said  complaint,  and  therefore  denies 
the  same. 

*'  Defendant,  further  answering,  alleges  that  whatever  inju- 
ries were  sustained  by  the  plaintiff  wei'e  received  by,  through 
and  on  account  of  the  acts,  negligence  and  want  of  care  of 
plaintiff  himself,  and  of  his  coemployees.  engaged  in  the 
s:ime  general  line  of  employment,  and  not  b}',  through  or 
ou  account  of,  any  act,  default  or  negligence  on  the  part  of 
defendant. 

"Defendant,  further  answering,  alleges  that  in  regai'd  to 
all  of  the  matters  and  things  stated  in  said  complaint,  defend- 
ant used  due  care,  caution  and  skill  in  the  construction  and 
maintenance  of  said  machinery  and  applianoea  described  in 
said  complaint,  and  used  pi-oper  materials  and  workmanship, 
and  that  defendant  had  no  knowledge  whatever,  and  no  means 
of  knowledge,  and,  by  the  exercise  of  care  and  diligence, 
could  not  have  known  of  any  defect  therein. 

"  Wherefore,  defendant  prays  to  be  diiimis»ed,  and  to  i-ecover 
bis  costs  in  thia  behalf  expended." 

The  replication  puts  in  issue  all  new  matter  alleged  in  the 
answer.  Upon  these  issues  the  cause  was  ti-ied  to  a  jury  and 
a  verdict  returned  for  plaintiff  for  $5,367.  A  motion  for  a 
new  trial  having  been  interposed  and  overruled,  judgment 
was  entered  upon  this  vei-dict,  and  the  defendant  brings  the 
ease  here  by  appeal. 

Messrs.  Teller,  Obahoop  &  Morqak,  for  appellant 
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Mr.  B.  D.  V.  Rbbte,  Mr.  J.  H.  H.  Low  and  Messrs. 
Dixon  &  Dixon,  for  appellee. 

Chief  Justice  Hatt  delivered  tbe  opinion  of  the  court, 

Tbb  is  an  action  for  personal  injuries  alleged  to  have  been 
received  by  plaintiflE,  Samuel  Kane,  while  in  tbe  employ  of 
the  defendant,  James  A.  McGonigle. 

McGonigle  was  at  the  time  engaged  in  the  cooatructiau 
of  the  Pueblo  Opera  House,  as  contractor,  and  Kane  was  in 
his  employ.  The  injuries  made  the  basis  of  this  suit  resulted 
from  the  falling  of  an  elevator  provided  by  the  defendant, 
to  be  used  byphtintifF  and  others  for  raising  stone  and  other 
building  material  t«  the  upper  stories,  to  be  there  used  in 
the  construction  of  the  building.  The  elevator  was  fur- 
nished with  appliances  called  "  doga,"  which  were  intended 
to  catch  above  and  hold  the  elevator  in  place  during  the  time 
of  unloading.  Upon  the  day  of  the  accident,  and  imme- 
diately prior  thereto,  the  elevator  had  been  used  in  hoisting 
a  building  stone,  weighing  about  250  pounds,  to  the  fourth 
floor.  It  was  a  part  of  plaintiff's  duty  to  unload  this  stone, 
and  while  bo  engaged  tbe  fastenings  above  gave  way,  the 
elevator  and  its  contents,  including  plaintiff,  were  precip- 
itated to  the  ijaiiement  below,  a  distance  of  about  seventy 
feet.  Plaintiff,  as  the  result  of  this  fall,  was  rendered  un- 
ooDscious  for  three  weeks,  his  spinal  cord  was  -injured  and 
his  brain  affected.  At  the  time  of  the  trial,  three  years  after 
the  injuries  were  received,  plaintiff  was  still  unable  to  do 
any  physical  lalwr,  and  was  then,  and  bad  been  for  a  period 
of  one  year,  growing  worse  instead  of  better. 

The  first  error  relied  upon  in  this  court  challenges  the 
suffioiency  of  the  amended  complaiut.  This  was  raised  in 
the  trial  court  in  vaiious  ways,  viz,  by  demurrer,  by  objec- 
tiona  to  the  admission  of  evidence,  a  motion  for  a  nonsuit, 
etc.  The  demurrer,  in  addition  to  tbe  general  objection  that 
tbe  complaint  did  not  state  a  cause  of  action,  contained  spe- 
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cifio  objections  to  the  pleading.     The  latter  were  waived, 
however,  by  tbe  defendant  anawering  over. 

The  only  question,  therefore,  presented  upon  the  suffi- 
ciency of  the  amended  complaint  upon  this  review  ia  the 
general  one,  viz:  Does  the  pleading  state  a  cause  of  action?  - 
The  particular  objection  urged  in  argument  ia  that  the  alle- 
gations of  tbe  employer's  negligence  are,  by  reason  of  their 
generality,  inuuflicient  to  warrant  a  recovery.  If  it  be  con- 
ceded that  the  allegations  of  the  complaint  are  not  as  defiDtte 
and  cei'tain  as  good  pleading  requires,  it  dues  not  necessarily 
follow  that  the  pleading  ia  ho  indefinite  and  uncertain  as  to 
entirely  fail  to  state  a  cause  of  action. 

The  complaint  t>ets  up  the  relation  existing  between  the 
parties.  It  describes  tlie  elevator  and  the  manner  of  its  con- 
struction and  opeiutionj  it  describes  with  great  particularity 
the  fastenings  by  which  the  elevator  was  held  in  position 
when  it  was  raised  to  the  upper  floois.  It  sets  forth  the  duty 
of  the  master  to  provide  safe  and  suitable  appliances  and 
states  that  he  neglected  his  duty  in  this  behalf,  and  built  and 
constructed  tlie  elevator  in  a  careless,  uegligent  and  uuskill' 
ful  manner,  and  that  he  used  in  the  coustrnction  thereof 
material  so  unsuitable,  inseeure  and  unsafe,  that  the  euid 
elevator  was  not  safe  for  the  uses  for  wliich  it  was  provided, 
as  tbe  defendant  well  knew,  but  tbe  plaintiff  did  not  know. 
It  is  alleged  that  the  accident  was  caused  by  tbe  elevator 
breaking  from  its  fastenings.  Tlie  manner  in  which  tbe 
accident  happened  is  set  foi-th  in  detail,  and  it  is  averred  that 
the  same  resulted  from  the  negligence,  unskillfulness  and 
carelessness  as  above  set  forth.  The  specific  defect  of  the 
machine  is  pointed  ont,  so  that  one  cannot  read  the  complaint 
without  being  advised  of  the  exact  cause  of  action  relied  upon 
by  the  plaintiff. 

As  a  rule,  negligence  may  be  pleaded  generally.  It  is  an 
ultimate  fact  and  only  ultimate  facts  are  to  be  pleaded.  Bliifs, 
in  his  work  on  Code  Pleadings,  sec.  211  a.,  says:  "  The  gen- 
eral allegation  of  negligence  is  allowed  as  qualifying  an  act 
otherwise  not  wrongful.     It  is  not  the  principal  act  charged 
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as  having  caused  the  injury,  but  it  gives  color  to  the  act, 
makes  it  a  legal  wrong ;  it  is  the  al»ence  of  cai-e  in  doing 
the  act."  Negligence  being  tlie  ultimate  fact  to  be  estab- 
lished, a  general  allegation  is  sufficient.  "To  allege  more," 
.  nays  Kothrock,  J.,  in  Qrinde  v.  The  HBlwaukee  ^  St.  Paul 
B.  Co.f  42  Iowa,  376,  "  would  be  to  plead  the  evidence,  which 
is  not  allowable."  Upon  principle  and  authority,  we  con- 
clude that  the  negligence  of  the  defendant  is  aafficiently 
chained  and  that  the  complaint  states  a  cause  of  action. 

The  motion  for  a  nonsuit  was  based  upon  other  grounds  in 
addition  to  the  insuEBciency  of  the  complaint.  Thei-e  seems 
to  be  no  foundation  for  the  claim  of  a  variance  between 
the  allegations  and  the  proof.  Froof  that  the  elevator  was 
removed  from  the  stage  and  set  up  in  the  tower,  where  it 
was  being  operated  at  the  time  of  the  accident,  and  of  the 
changes  that  were  then  made  in  its  construction,  was  compe- 
tent under  the  allegations  with  reference  to  its  construction. 
In  fact,  the  proof  in  this  respect  follows  very  closely  the 
allegations  of  the  complaint.  That  this  i^ue  was  well  under- 
stood by  the  defendant  is  also  apparent  from  the  denials  of 
his  answer. 

The  evidence  of  negligence  on  the  part  of  the  defendant 
and  of  contributory  negligence  on  the  part  of  the  plaintiff 
was  for  the  jury  and  not  for  the  court  to  weigh.  The  proof 
tends  to  show  that  the  accident  was  due  to  the  faulty  con- 
struction of  the  apparatus  employed  to  hold  the  elevator  in 
place,  and  that  the  defendant's  attention  was  repeatedly 
directed  thereto,  while  the  proof  of  contributory  negligence 
is  so  slight  that  it  would  have  been  a  matter  of  surpi-ise  if 
the  jury  had  decided  other  than  they  did  upon  both  questions. 
It  is  claimed  that  the  plainUfF  was  guilty  of  negligence  in 
riding  up  ou  the  elevator  after  he  had  been  warned  not  to  do 
BO,  but  it  is  entirely  unnecessary  to  determine  this  question, 
as  the  accident  was  in  no  way  attributable  thereto,  the  proof 
being  that  the  accident  occurred  while  the  plaintiff  was  en- 
gaged in  unloading  the  stone,  some  ten  or  fifteen  minutes 
after  be  bad  been  landed  in  safety  upon  the  upper  floor. 
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That  it  vrste  proper  and  necessary  for  him  to  go  upon  the  eleva- 
tor to  unload  material  therefrom  stands  admitted  by  the  plead- 
ings. And  there  is  little  fpundation  for  the  claim  that  plain- 
tiff was  negligent  in  not  observing  the  defect  in  the  elevator 
B8  he  t«ok  no  p^rt  in  its  construction,  and  it  does  not  appear  . 
that  he  had  any  knowledge  of  its  defective  condition.  As  a 
general  rule,  questions  of  negligence  are  queations  of  fact 
for  the  juiy  and  not  for  tlie  court  to  determine.  There  is 
nothing  in  the  evidence  to  make  this  case  an  exception. 

A  number  of  eirors  are  assigaed  upon  the  admission  and 
rejection  of  testimony.  The  plaintiff,  Samuel  Kane,  in  his 
evidence  whs  allowed,  against  objection,  to  relate  the  follow- 
ing conversation  bad  with  the  engineer  at  the  time  he  was 
al>out  to  take  the  elevatoi'  and  go  above,  viz : 

Q.  "  Pioceed and  relate  what  occurred — you  say  you  asked 
the  engineer  if  he  had  full  steam?  A.  1  asked  if  he  had 
steam  to  hoist  this  stone  and  me,  and  he  said  *jump  on.'" 
The  witness  then  proceeded  to  relate  what  took  place  from 
that  time  up  to  the  time  of  the  accident.  This  question  was 
merely  preliminary  to  what  followed.  The  answer  could  not 
have  had  any  effect  upon  the  verdict,  for,  as  we  have  hereto- 
fore seen,  the  plaintiff  was  hoisted  with  safety  and  the  acci- 
dent did  not  occur  until  he  had  been  upon  the  upper  floor 
fur  some  minutes.  The  plaintiff  was  also  asked  two  ques- 
tions, whioh  be  was  allowed  to  answer  over  objections,  in 
i-egard  to  whether  he  had  ever  been  advised  or  knew  of  the 
condition  of  the  elevator  as  to  its  being  safe  or  unsafe.  We 
tliink  these  questions  were  entirely  proper. 

The  witness  Evans  was  allowed  to  give  his  opinion  in 
I'egard  to  the  condition  of  the  elevator,  with  reference  to  its 
being  a  safe  or  unsafe  appliance  for  the  purposes  for  which 
it  was  intended,  and  this  is  assigned  as  error.  The  witness 
bad  previously  described  the  elevator  to  the  jury,  giving  evi- 
dence tending  to  show  that  when  it  whs  changed  from  the 
stiige  to  the  tower,  certain  crossheads  on  the  elevator  had 
been  beveled,  as  directed  by  the  superintendent,  Moring, 
and  giving  it  as  his  opinion  that,  after  thia  beveled  change 
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had  been  made,  the  "  doga  "  did  not  take  effect  in  holding 
the  rods  up.     He  then  said : 

*'  I  called  Moi'ing's  attention  to  the  fact  that  it  did  not  fit, 
and  asked  him  if  I  should  change  it,  and  be  said  he  didn't 
think  it  was  necessary. 

Q.  "Atthe  time  that  that  elevator  was  erected  in  thetower, 
with  the  crosshend  beveled  in  the  manner  which  joa  have 
Bhowa  to  the  juty,  and  the  'dogs'  beveled  in  the  manner 
which  yon  have  shown  to  the  jary,  vrm  that  a  safe  and  pro- 
per appliance  for  the  pnrpose  of  raising  material  to  the  dif- 
ierent  floors  of  that  building  and  lodging  the  same  upon  the 
different  stories  as  it  was  raised?  Objected  to  by  defendant 
as  incompetent,  immaterial  and  irrelevant,  and  because  it 
was  the  province  of  the  jury  to  answer  the  question  put 
to  the  witness.  Objection  overruled.  Defendant  excepts. 
A.  Well,  I  did  not  consider  it  safe  or  I  would  not  have 
asked  the  question  should  I  cut  the  '  dog '  to  fit  the  elevator 
here  (indicating  on  model). 

Q.  "  This  elevator  as  it  was  actually  constructed,  with  the 
beveled  crosshead  and  the  beveled  'dogs,'  was  that  in  your 
opinion  a  safe  or  an  unsafe  machine  or  appliance  for  raising 
stone?  Objected  to  by  defendant  as  incompetent,  irrelevant 
and  immaterial.  Objection  oveniiled.  Defendant  excepts. 
A.  I  consider  it  unsafe,  for  the  simple  raason  that  the  '  dogs' 
didn't  fit  the  head,  and  the  head  being  beveled,  it  would 
natui'ally  have  a  tendency  to  slip  when  taking  the  load  off 
the  elevator  and  shaking  it  like  that  (illustrating  on  model). 
The  elevator  had  play  between  the  leads. 

"The  defendant  moved  the  court  to  strike  out  the  last 
portion  of  the  witness'  audwer.  The  court  denied  the  mo- 
tion.    Defendant  excepts." 

The  objections  to  these  questions,  except  the  firat,  like  all 
other  objections  to  the  evidence,  are  general  in  character. 
The  witness  had  testified  that  he  was  a  carpenter  by  trade, 
and  that  he,  with  an  assistant  had  i-emoved  the  elevator  fmm 
the  stage  and  set  the  same  up  in  the  tower  a  few  days  before 
the  accident ;  that  be  was  consequently  familiar  with  the 
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machine  and  pai'ticularly  so  with  the  device  intended  to  hold 
the  elevator  in  place  at  the  top.  The  witness  waa  examined 
as  an  expert  and  no  objection  was  raised  as  to  his  compe- 
tency. We  shall  assume,  therefore,  that  his  competency  as 
an  expert  was  conceded.  We  are  of  the  opinion  that  the 
questions  and  answers  taken  together  were  competent  under 
the  circumstances.  The  questions  were  with  reference  to 
matters  not  of  common  knowledge,  but  in  which  men  may 
become  expert  by  study,  obeervation  or  experience,  and  their 
opinions  allowed  to  go  to  the  jury.  See  Colorado  Midland 
Railway  Oompany  v.  O'Brien,  16  Colo.  219.  The  O'Brien 
Case  was  likewise  an  action  for  personal  injuries  alleged  ta 
have  been  cauiied  by  the  defendant's  negligence  in  the  con- 
struction and  repair  of  ila  roadbed.  A  civil  engineer  of 
experience  was  asked,  upon  the  hypothesis  that  certain  facts 
were  established,  if  in  his  opinion  the  road  at  the  place  of 
the  accident  was  "  safe  or  faulty  "  for  the  purposes  for  which 
it  Was  then  being  used.  The  question  was  held  proper  upon 
appeal,  althougji  if  the  opinion  of  the  witness  was  accepted 
by  the  jury,  the  principal  element  going  to  show  negligence 
on  the  part  of  tlie  defendant  was  established.  See,  also, 
Rogera  on  Expert  Testimony,  sees.  1-6 ;  Carpenter  v.  Cen- 
tral Park  B.  B.  Co.,  n  Abb.  Pr.  (N.  S.)  416-419;  Mul- 
doumey  v.  111.  Cent.  Ry.  Co.,  86  Iowa,  462 ;  Tinney  v.  The 
New  Jersey  Steamboat  Co.,  5  Lansing,  607 ;  Hayward  v.  Draper 
et  al.,  3  Allen,  551;  Wlgyini  v.  Wallaae,  19  B&thoar,  B38 ; 
Sheldon  v.  Booth,  50  Iowa,  209. 

Tlie  instructions  given  by  the  court  to  the  juty  were  full 
and  explicit  and  we  think  covered  every  question  of  law 
involved  in  the  case.  The  instructions  asked  by  the  defend- 
ant were  therefore  properly  refused. 

Finding  no  error  Iti  the  proceedings,  the  judgment  will  bo 
affirmed. 

AffifTned. 
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Richards  v.  Richards. 

1.  Pbactick— Afftoatits  of  Jdbobs  to  Impbach  Vibdict. 
Neither  affidavit,  deposition  or  otlier  Bworn  statement  of  a  juror  la 

admiuibU  to  impeach  the  verdict,  except  as  provided  in  subdivl- 
iion  2  of  sec,  IT,  of  the  Code; — iiiuchle»a  should  the  unsworn  state- 
ment of  a  Juror  be  taken  for  that  pnrpose. 

2.  Pbbsumption  ih  Fatob  op  Verdict. 

The  court  below  having  instructed  the  jur7  fully  npon  the  matter  of  a 
counterclaim.  It  is  to  be  presumed  that  it  waa  considered  bj  them 
In  making  up  their  verdict. 

Appeal  from  the  County  Court  of  Arapahoe  County. 

This  action  wag  originally  brought  before  a  justice  of  the 
peace  to  recover  for  services  rendei-ed.  There  are  no  writ- 
ten plendings.  Upon  an  appeal  to  the  county  court  the  case 
was  tried  to  a  jury  and  resulted  in  a  verdict  and  judgment 
in  favor  of  plaintiff  for  the  sum  of  $153.55.  Defendant 
brings  the  case  here  on  appeal. 

Mr.  JOHK  H.  Gabbibl,  for  appellant. 

Mr.  Geo.  C.  Nobbis  and  Mr.  E.  B.  Kellogg,  for  appellee. 

Mb.  Justice  Goddahd  delivered  the  opinion  of  the  court. 

Numerous  errora  are  assigned,  but  counsel  for  appellant 
discusses  but  one,  and  that  is  alleged  misconduct  on  the  part 
of  the  juiy  in  this:  that  they  failed  to  consider  the  counter- 
claim interposed  by  defendant.  Such  misconduct  is  at- 
tempted to  be  shown  by  afBdavit  of  counsel  of  statements 
made  by  one  of  the  jurj-men  to  the  effect  that  they  did  not 
entertain  this  question.  The  affidavit  is  inadmissible,  It  is 
well  settled  that  no  affidavit,  deposition  or  other  sworn  state- 
ment of  a  juror  will  be  received  to  impeach  the  verdict, 
except  as  provided  in  subdivision  2  of  section  217,  Code  of 
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1887 ; — much  less  should  the  unsn'orn  statement  of  a  juror 
be  taken  for  that  purpose. 

The  court  below  instructed  the  jury  fully  upon  the  mat- 
ter of  the  counterclaim,  and  it  is  to  be  presumed  that  it  whs 
considered  by  them  in  making  up  their  verdict.  A  careful 
reading  of  the  testimony  introduced  fails  to  disclose  any  sat- 
isfactory evidence  to  support  the  alleged  counterclaim,  and 
for  this  reason  the  jury  might  well  have  found  against  tlie 
defendant  upon  this  issue. 

This  being  the  only  objection  ut^d  before  us,  and  it  being 
without  merit,  the  judgment  is  affirmed. 

Affirmed. 


The  DByvER,  Texas  &  Fobt  Worth  RiiLKOAD  Com- 
pany V.  DOTSON. 

1.  Watke  BiOHTfi— Appbopbiatioss. 

A  valid  Hppropriatlun  u(  watei'  may  be  mode  from  a  canon,  uotwlth- 
jtaodioft  it  is  not  a  mnnliig  stream  and  the  water  cornea  entlrel; 
from  the  i^iitall  in  tbe  surrounding  liilla. 

S.  Samk. 

In  the  absence  of  teetirnosT  tending  to  ahow  that  the  ditch  in  qoeiUon 
was  of  the  character  coutemplated  by  sec.  2205,  Mills*  An.  State, 
no  objectioa  to  the  Tolidity  of  an  appropriation  on  the  ground  of 
failnre  to  file  a  map  and  statement  aa  required  by  that  kcUoq  la 
untenable. 

S.  Saue. 

The  object  of  the  provision  of  the  statute  requiring  the  filing  of  a  map 
and  BtAtement  by  a  ditch  owner  being  for  the  pnrpoae  of  flxieg 
priority  of  appro prialioDs,  the  want  of  such  a  record  cannot  be  in- 
TOked  by  one  party  to  juatlly  tbe  destruction  of  a  ditcii  owned, 
occupied  and  used  by  another. 

4.  Public  Larb— Riobt  of  Wat  for  DrrcHES. 

One  acquiring  a  part  of  the  public  domain  subsequent  to  the  construc- 
tion of  an  irrigating  ditch  thereon  by  another,  takes  the  land  anb- 
Ject  to  such  easement. 

5.  Measure  of  Dauaobs. 

The  measure  of  damages  for  the  destruction  of  a  private  irrigating 
ditch  is  tiie  difference  In  vaitne  of  the  land  belonging  to  tbe  ditch 
owner  without  the  ditch  and  with  IL 

Appeal  from  the  Dittnct  Court  of  La»  Animat  County. 
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The  facts  upon  which  a  recovery  is  predicated  are  in  sub- 
stance as  follows  :  The  plaintiff  held  the  possessory  right,  by 
virtue  of  a  compliance  with  the  preemption  laws  of  the 
United  States,  to  160  acres  of  land  situate  in  Las  Animas 
county.  The  land  is  in  the  arid  re^on,  and  in  order  to  cul- 
tivate it,  it  was  necessary  to  procure  an  artificial  supply  of 
water  to  irrigate  the  crops  grown  thereon.  That  during  the 
year  1887,  appellee  constructed  an  irrigating  ditch  for  the 
purpose  of  taking  water  from  the  Canou  de  Agua  at  a  point 
three  miles  above  the  land.  In  constructing  the  ditch  he 
expended  the  sum  of  *1,000.  That  on  or  about  August  1, 
1888,  the  defendant  company  constructed  its  railway  over 
and  across  the  ditch  in  such  manner  as  to  destroy  it  and  to 
entirely  cut  off  the  supply  of  running  water  therein.  The 
ditch  was  built  on  public  land,  and  after  its  construction  and 
prior  to  its  destruction  by  the  company,  one  Rinker  procured 
the  title  to  the  land  from  the  government  of  the  United 
States,  and  conveyed  to  defendant  company  a  right  of  way 
over  it. 

The  Canon  de  Agua  is  not  a  running  stream,  but  the 
water  in  the  canon  comes  entirely  from  the  rainfall  in  the 
Burrounding  hills.  By  the  use  of  tlie  water  so  collected, 
appellee  could  irrigate  a  large  piortion  of  his  land.  The  ca.se 
was  ti'ied  to  a  jury,  and  the  destruction  of  tlie  ditch  by  the 
company  being  admitted,  the  only  question  submitted  for 
their  determination  was  the  extent  to  wliich  the  lands  of 
plaintiff  were  depreciated  in  value  tliereby,  and  under  lui 
instruction  that  the  difference  in  the  value  of  the  land  witli- 
out  the  ditch  and  with  the  ditch  was  the  measure  of  damages 
that  plaintiff  was  entitled  to  recover,  their  verdict  was  in 
favor  of  appellee  for  the  sum  of  $965.  Motion  for  a  new 
trial  being  oveiiuled,  judgment  was  entered  upon  the  ver- 
dict for  that  amount.  From  this  judgment  the  company 
appeals. 

Messrs.  Teller,  Oeahood  &  Morgan,  for  appellant 
Vol.  XX— 20 
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Mr.  Jahes  M.  Johk,  for  appellee. 
Mb  Justice  Goddabd  delivered  the  opiuion  of  the  court. 

The  errors  relied  on  for  a  reversal  of  this  judgment  are: 
Firtt,  the  refusal  of  the  court  to  give  certain  instructions 
prayed  for  by  appellant,  which  present  as  matters  of  defense 
the  validity  of  appellee'H  appropriation  of  the  water  in  qnes- 
tion ;  1st,  for  the  reason  that  the  canon  from  which  the  appro- 
piiation  was  made  was  not  aninning  stream ;  and,  2ud,  because 
of  a  failure  on  his  part  to  file  a  map  and  statement,  as  required 
by  section  2265  of  Mills'  An.  Stats.  And,  teamd,  hecanse 
of  the  refusal  of  the  coui't  to  instruct  that  the  measure  of 
damages  was  the  outlay  and  expenditure  plaintiff  would  be 
put  to  in  constructing  another  ditch,  or  in  procuring  water 
for  in'igating  his  land  from  any  other  source. 

So  far  as  the  first  objection  is  concerned,  we  think  the  ap- 
propriation was  a  valid  one  under  sectioD  2269  of  MilLj*  An. 
Stats.  The  second  is  not  tenable  for  two  reasons :  1st,  there 
is  no  testimony  tending  to  show  that  the  ditch  in  question 
was  of  the  character  contemplated  by  section  2265,  and  of 
which  the  owner  is  i-equired  to  file  a  map  and  statement,  as 
therein  provided  i  and,  2nd,  the  object  of  that  provision  being 
for  the  pui'pose  of  fixing  piioi  ity  of  appropriations,  the  want 
of  such  a  record  cannot  be  invoked  by  appellant  to  justify  its 
destruction  of  a  ditch  owned  by  and  in  the  actual  occupation 
and  use  of  appellee.  The  court,  therefore,  committed  no  eiTor 
in  refusing  to  instruct  the  jury  as  prayed  for  by  appellant 
ill  this  particular.  We  think  the  court  correctly  instruoted 
the  jury  as  to  the  measure  of  damages,  and  the  instmctiou 
prayed  for  by  appellant  was  properly  refused.  It  appearing 
from  the  uncontradicted  testimony  in  the  case  that  appellee 
located  the  ditch  iu  question  on  the  public  domain,  the  land 
acquired  by  Rinker  from  the  government  subsequently  thereto 
was  subject  to  such  easement,  and  his  deed  to  appellant  con- 
ferred no  right  upon  it  to  interfere  with  the  same.  And  it 
being  admitted  that  by  its  act  it  destroyed  the  ditch,  we  think 
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the  court  correctly  submitted  tlie  question  of  the  amount  of 
dnmages  to  the  jury  as  the  only  issue  in  the  case,  and  they, 
under  proper  instruction,  having  decided  that  issue  upon  tlie 
testimony  introduced  in  favor  of  appellee,  their  finding  is 
conclusive,  and  the  judgment  thereon  cannot  be  disturbed. 
The  judgmeot  is  accordingly  affirmed. 

Affirmed. 


De  Fobesta  v.  Gast. 

1.  Coix>B  OF  Title — Lihitatiosb. 

Color  of  title  is  that  whfcli  tn  appearance  is  title,  but  wbich  in  reality 
Is  no  title.  While  the  phrase  "color  of  title"  tn  the  limitadoo  act 
of  1874  meatiB  a  paper  title,  Itdoes  not  mean  a  perfect  paper  title; 
the  statute  <when  its  conditioii«  are  complied  nith)  is  Intended  as 
a  protectioQ  to  a  person  holding  in  good  faith  under  a  mere  color- 
able tide. 

2.  Tax  Deed. 

Where  a  tax  deed,  regularlj'  executed,  in  form  and  by  apt  words,  pur- 
ports to  conve;  the  land  to  the  grantee  bj  virtue  of  the  legal 
autlioritj  vested  in  tlie  grantor  (the  county  treasurer),  held,  that 
the  deed  gives  color  of  titla,  even  though  a  person  of  legal  learning 
and  experience  may  by  a  critical  examination  discover  defects  la 
OiB  instrument  fatal  to  its  validity. 

3.  Good  Faith— Evidbhob. 

In  the  absence  of  proof  to  the  contrary,  the  fact  that  a  person  has 
acquired,  and  for  a  period  of  eleven  years  has  held,  a  tax  deed  to 
land,  and  lias  during  said  period  paid  all  the  taxes  on  the  land,  is 
BufBcient  evidence  of  his  good  fiUth  in  the  transaction. 

Appeal  from  the  District  Court  of  Pueblo  County. 

Action  for  the  recovery  of  real  estate  (ejectment).  De- 
fenses, general  denial,  and  statute  of  limitations.  Trial  by 
the  court  withont  a  jury ;  finding  and  judgment  for  plaintiff. 
Defendant  appeals. 

Messrs.  GEBKr  &  Rittbnhouse,  Mr.  John  T.  O'Kebfb 
and  Mr.  HoBACE  Phelps,  for  appellant 
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Mr.  Hbkby  a.  Dubbs  and  Mr.  CsAs.  E.  Gast,  for  ap- 
pellee. 

Me.  JnsTiCE  Elliott  delivered  the  opinion  of  the  court 

On  the  trial  plaintiff  Bhowed  title  in  himself  to  the  land 
in  eontroverey  by  patent  from  the  United  States  and  sundry 
mesne  conveyances  from  the  patentee. 

Defendant  then  produced  a  tax  deed  showing  a  convey- 
ance of  the  property  in  controversy  to  himself  from  the  treas- 
urer of  Pueblo  county.  The  tax  deed  shows  the  sule  to  have 
been  made  on  July  5,  1876,  for  the  taxes  of  1875 ;  the  deed 
was  executed  November  20,  1879,  and  was  recorded  Novem* 
ber  29,  1879. 

It  waa  admitted  that  the  land  in  controversy  had  always 
been  unoccupied  and  vacant  land;  also,  that  defendant  had 
paid  all  taxes  accruing  thereon  subeequent  to  the  tax  deed. 
As  this  suit  wa:^  brought  January  20, 1891,  it  follows  that 
defendant  had  for  eleven  yeara  after  receiving  and  recording 
bis  tax  deed  paid  all  taxes  legally  assessed  upon  the  land  in 
controversy.  Upon  this  ground  defendant  claims  the  bene- 
fit of  the  following  statute  of  limitations : 

"  Whenever  a  pei-son  having  color  of  title,  either  by  pre- 
emption or  otherwise,  as  afoi-esaid,  made  in  good  faith  to 
vacant  and  unoccupied  laud  or  mining  claims,  shall  pay  all 
taxes  legally  assessed  thereon,  or  for  improvements  situate 
thereon,  for  iive  successive  years,  he  or  she  shall  be  deemed 
and  adjudged  to  be  the  legal  owner  of  said  vacant  and  unoo 
cupied  lands  or  mining  claims,  to  the  extent  and  according 
to  the  purport  of  his  ot  her  pi'oper  (paper)  title  or  pre- 
emption. •  •  •  J*n>i«(ied,  AoicOTeJ",  that  if  any  person  having 
a  better  paper  title  or  preemption  to  said  vacant  and  unoccu- 
pied lands  or  mining  claims,  shall  during  the  said  term  of 
five  yeara,  pay  the  taxes  assessed  on  said  lands  or  mining 
claims,  or  improvements  thereon,  for  any  one  or  more  yeara 
of  the  said  term  of  five  yeats,  then,  in  that  case,  such  tax- 
payer, his  heirs  and  assigns,  shall  not  be  entitled  to  the  ben- 
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efit  of  this  section,"  Session  Laws,  1874,  p.  178 ;  Gen.  Laws 
(1877), sec.  1695. 

In  behalf  of  appellee  it  is  contended  tliat  the  tax  deed  is 
void  upon  its  face.  The  aigument  is  that  the  deed  shows  a 
sale  and  conveyance  of  several  distinct  parcels  of  land  en 
maiie,  whereas  the  statute  in  force  at  that  time  required  a 
sepai-ate  sale  and  conveyance  for  each  lot  or  parcel  of  land 
sold  at  tax  sale.  Various  sections  of  the  revenue  laws  as 
published  in  General  Laws,  1877,  are  relied  on  to  support 
this  view. 

The  tax  deed  in  this  case  may  have  been  irregular  under 
the  statute  in  force  at  the  date  of  its  execution  ;  It  may  have 
been  voidable,  so  that  a  suit  for  its  cancellation,  or  for  the 
recoveiy  of  the  land,  niigljt  have  been  maintained,  if  the  eame 
had  been  commenced  by  the  owner  of  the  original  title  with- 
in five  years  from  the  recording  of  the  deed.  See  Morris  v. 
St.  Louis  Nat.  Bank,  17  Colo.  231, where  the  action  wns  com- 
menced within  five  yeara  after  the  recording  of  ihe  tax  deed. 
But  it  is  unnecessary  to  determine  whether  the  deed  in  this 
case  is  or  is  not  void  upon  ite  face.  By  its  geuend  form  and 
recitals  it  purports  to  show  a  sale  and  conveyance  in  substan- 
tial conformity  with  the  revenue  litws  of  the  state,  and  its 
execution  appears  to  be  entiiely  i-eguliir. 

In  Waddingham  v.  Dickson,  17  Colo.  223,  a  tax  deed  in  some 
respects  like  the  one  now  under  couside  ration  was  held  to  be 
prima  facie  evidence  of  title.  Chief  Justice  Hayt  remarking 
in  his  opinion  :  "  Thei-e  is  nothing  in  our  statute  which  re- 
quires separate  deeds  for  each  piece  of  property  sold,  where 
the  purchaser  of  the  several  tracts  is  the  same  peraou." 

1.  There  has  been  much  controversy  and  not  a  little  con- 
flict in  judicial  decisions  as  to  the  meaning  of  the  phrase 
"  color  of  title."  In  the  statute  now  under  consideration,  we 
have  held  that  the  phrase  means  a  paper  title.  Knight  v, 
Jjawrence,  19  Colo.  425.  But  certainly  it  does  uot  mean  a 
perfect  paper  title ;  a  perfect  title  needs  no  extraneous  sup- 
port. The  statute  (when  its  conditions  are  complied  with) 
is  intended  as  a  protection  to  a  person  holding  in  good  faith 
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under  a  mere  colorable  title — ^that  is,  under  a  title  which  is 
i-eally  no  title.  In  Wriffht  v,  Matthon,  18  How.  (U.  S.)  56, 
Ml*.  Justice  Daniel  epeaks  of  color  of  title  aa  "  that  which  in 
appearance  is  title,  but  which  in  reality  is  no  title."  This 
language  was  used  in  discussing  a  limitation  statute  from 
which  the  one  now  under  consideration  was  borrowed. 

2,  There  is  high  authoiity  tor  the  proposition  that  "  a  void 
deed  taken  in  good  faith  is  a  sufficient  color  of  title."  Bea- 
ver  V.  Taylor,  1  Wall.  641. 

In  Sail  V.  Lav),  102  U.  S.  466,  Mr.  Justice  Field  says : 
"Whenever  an  instrument,  by  Hpt  words  of  transfer  from 
grantor  to  grantee, — whether  such  grantor  act  under  the 
authority  of  judicial  proceedings  or  otherwise, — in  form 
passes  what  purports  to  be  the  title,  it  gives  color  of  title." 
See,  ahio,  Thomaii  v.  Stickle,  82  la.  71 ;  Newlandv.  Marth,  19 
111.  376 ;  Veal  v.  Robin»on,  70  Ga.  809 ;  Dean  v.  Eariey,  15 
Wis.  100. 

Applying  the  rule  thus  announced,  the  deed  under  con- 
sidei-ation  gives  color  of  title.  It  is  admitted  that  the  grantor 
was  the  county  treasurer,  and  the  deed  by  its  recitals  sho^vs 
proceedings  "  in  substantial  conformity  with  the  requisitions 
of  the  statute  in  such  case  made  and  provided ; "  moreover, 
the  deed  inform  and  by  apt  words  purports  to  convey  the 
land  to  the  grantee  by  virtue  of  legal  authority  vested  in  the 
grantor  (the  county  treasurer}.  The  deed,  therefore,  must 
be  held  to  give  color  of  title,  even  though  a  person  of  legal 
learning  and  experience  may  by  a  critical  examination  dis- 
cover defects  in  the  Instrument  fatal  to  its  validity  as  a 
muniment  of  title. 

3.  It  is  insisted  upon  the  authority  of  Gfomer  v.  Chaffee,  6 
Colo.  314,  that  the  tax  deed  now  under  consideration  is  void, 
and,  therefore,  insufficient  to  give  color  of  title.  The  Oomer- 
Chaffee  Cate,  though  it  has  some  bearing  upon  the  question 
at  W,  is  not  in  point.  The  facts  were  different,  the  deed 
was  different,  and  a  different  statute  of  limitation  was  in- 
voked. Neither  color  of  title  nor  payment  of  taxes  was 
involved  in  the  Qomer  Cate,  and,  in  our  opinion,  the  rula 
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thei'ein  announced  should  not  be  extended  to  a  case  of  this 
kind.  In  tliis  case,  defendant  having  color  of  title  to  the 
land  by  virtue  of  ~his  tax  deed,  and  having  paid  all  taxes  on 
the  land  for  more  than  twice  the  period  prescribed  by  the 
statute,  is  entitled  to  its  protection,  provided  he  has  acted  in 
good  faith  in  the  transaction  ;  and  certainly,  in  the  absence 
of  proof  to  the  contrary,  the  fact  that  he  so  held  the  deed 
and  paid  the  taxes  for  so  long  a  peiiod  is  sufficient  evidence 
of  his  good  faith.  See  on  this  point  Knight  v.  Latcrenee, 
tupra  ;  also  Wren  v.  Parker,  57  Conn.  529. 

The  judgment  in  thitt  case  upon  the  pleadings,  evidence, 
and  admissions  should  have  been  in  favor  of  defendant. 
The  judgment  of  the  district  court  is  accoi-dingly  reversed 
and  the  cause  remanded  for  further  pi'oceedings  in  accord- 
ance with  this  opinion. 

Jteveraed. 

OK  PBTETION  FOB  RBHEABIMO. 

Counsel  for  appellee  place  much  reliance  on  certain  Kan- 
sas decisions  announcing  the  doctrine  thut  the  statute  of  lim- 
itations will  not  run  in  favor  of  a  tax  deed  void  upon  its  face. 
Shoatv.  Walker,  6  Kan.  65;  Sapp  v.  Morrill,  8  Kan.  677; 
SalVt  Seirav.  Dodge,  18  Kan.  277.  The  decisions  are  based 
upon  a  statute  that  reads  as  follows : 

"Any  suit  or  proceeding  against  the  tax  purchaser,  his 
heirs  or  assigns,  for  the  i-ecovery  of  lands  sold  for  taxes,  or  to 
defeat  or  avoid  a  sale  or  conveyance  of  lands  for  taxes,  except 
in  eases  where  the  taxes  have  been  paid  or  the  land  redeemed, 
aa  provided  by  law,  shall  be  commenced  within  two  j'ears 
from  the  time  of  recording  the  tax  deed  uf  sale,  and  not 
thereafter."  Gea.  SUts.,  Kansas  (Revision  of  1868),  p.  1057, 
sec.  116. 

The  Kansas  statute  is  quite  different  from  the  one  under 
consideration  in  this  case.  It  does  not  involve  either  color 
of  title  or  paj/ment  of  taxei,  as  was  said  of  the  Qomer-CKaffee 
Caie  in  our  former  opinion.  The  Sapp-Morrill  Oate,  above 
cited,  contains  these  suggestive  words :  "  A  tux  deed  void 
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upon  its  face  will  not  of  itBelf  and  aione  cause  the  statute  of 
limitations  to  run  in  its  favor."  The  period  of  limitation 
under  the  Kansas  statute  is  very  short — two  years ;  and  the 
lapse  of  time  alone  is  made  a  bar,  except  where  the  taxes  have 
been  paid  or  the  land  redeemed.  It  is  not  surprising  that 
a  statute  prescribing  such  ashort  period  should  have  received 
a  strict  construction.  The  Kansas  statute  is  also  unlike  ours 
in  that  it  does  not  expressly  apply  to  vacant  and  unoccupied 
hkuds.  In  the  absence  of  express  legislation  regarding  pos- 
session or  occupancy,  the  question  of  possession  is  important, 
and  often  controlling,  in  construing  and  applying  acts  of 
limitation. 

Upon  further  consideration,  we  are  satisfied  that  the  t»x 
deed  in  this  case  is  sufGcient  to  give  color  of  title.  As  the 
i«coi'd  shows  that  defendant  had  such  title  in  good  faiih  for 
the  full  statutory  )>eriod,  and  that  during  such  period  he  paid 
all  taxes  legally  assessed  thereon,  he  should  have  been  ad- 
judged the  legal  owner  thereof.  There  is  no  just  or  equitable 
ground  of  objection  to  this  conclusion.  If  defendant  had 
the  better  paper  title,  he  could  have  deprived  plaintiff  of  the 
benefit  of  the  limitation  act  i-elied  on  by  paying  the  taxes 
assessed  on  the  premises  for  one  or  more  yeai-s  of  the  pi-e- 
scribed  term..  See  proviso  of  the  section  quoted  in  foregoing 
opinion ;  also  Morris  et  al.  v.  St.  Louii  Nat.  Bank,  17  Colo, 
240. 

The  petition  for  rehearing  is  denied. 

Shearing  denied. 
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A.  H.  Andrews  &  Company  v^  Thb  Colorado  Sav- 
ings Bank  hi  al. 

1.  CoKDiTioiTAi.  Sales. 

In  detennining  whether  an  arrangeineut  aoder  which  chnttela  hav« 
been  delivered  by  one  partj  to  another  consUtuted  a  conditional 
sale  or  an  absolute  tale,  with  a  reseTvation  of  a  lien  to  secure  the 
payment  of  the  purcliase  price,  the  entire  transaction  must  bo  con- 
sidered luid  its  leg;al  eiTect  ascertained,  not  alone  by  any  particular 
provision  In  the  written  contract,  but  from  all  the  stipulations  and 
agreements  cont^ned  therein,  as  well  as  the  not«B  given  in  connec- 
tion therewith. 

2.  Sams. 

Notwithstanding  the  agreement  itself  provides  that  the  title  to  the 
property  shall  remain  in  the  vendor  until  fuU  payment  shall  be 
made  therefor,  thus  evidencing  an  intent  to  mako  the  sale  condi- 
tional so  far  as  the  transfer  of  title  is  concerned,  such  intsnliOD 
may  be  rebutted  by  the  terms  and  stipulations  of  the  notes  given  ' 
in  pursuance  of  tlte  agi'eement 

3.  Saue — Whbsi  Void — Rbcokd. 

The  optional  payment  of  the  pui-ch.ise  price  is  as  essential  to  constitute 
a  transaction  a  conditional  sale  as  is  the  conditional  passing  of 
title;  and  a  transaction  which  in  express  terms  imposes  an  uncon- 
ditiouat  liability  upon  the  vendee  to  pny  the  purcliase  price  of  the 
property  delivered,  however  characterized  by  the  parties,  is  essen- 
tially an  absolate  and  not  a  conditional  sale.  Such  an  instrument, 
so  att«mpting  to  reserve  a  lien  on  the  property  as  security  for  the 
payment  of  the  purchase  price,  wlien  not  acknowledged  and 
recorded  in  conformity  with  the  chattel  mortgage  act,  is  void  as  to 
third  parties,  as  being  in  contravention  tlierewith. 

Srror  to  t?te  DUtrict  Court  of  Arapahoe  County. 

The  ftictfi  out  of  which  this  controversy  aiiues  are  in  sub- 
stance as  fullows  :  On  March  9,  1889,  the  defendant  Rieth- 
man  leased  to  defendant  Smith  certain  \o\&  in  the  city  of 
Denver  for  the  term  of  live  yeara;  that  afterwards,  on 
June  18,  1889,  the  lease  was  extended  for  a  period  of  ten 
years  from  that  date.  Smith  erected  on  said  lots  a  theater 
building,  and  placed  therein  certain  furniture,  the  ownership 
of  which  is  the  principal  question  at  issue  in  this  controvei'sy. 

On  Angtist  17, 1889,  the  Colorado  Savings  Bank  loaned 
to  Smith  $10,600  for  90  days,  and  took  his  note,  with  the 
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defendant  Bush  aa  surety,  which  note  was  further  secured  by 
the  aasigiiment  of  the  aforesaid  tense  of  the  real  estate,  iii- 
clading  the  building  theieou,  and  the  furniture  and  fiztares 
therein,  to  the  defendant  Clough  as  ti'ustee. 

That  on  May  29,  1889,  A.  H.  Andre\vs  &  Co.  eDtered  into 
the  following  written  agreement  with  the  defendant  Smith; 

"  Thia  agreement,  made  the  29th  day  of  May,  1889,  be- 
tween A.  H.  Andrews  Si  Co.,  of  Cliicngo,  111.,  party  of  the 
first  part,  and  W.  L.  Smith,  representative  for  Metropolitan 
Theater  Co.,  of  Denver,  Colo.,  pai-ty  of  the  second  part,  wit- 
nessetb: 

"  That  the  said  parties,  in  consideration  of  the  mutual 
promises  and  undertakings  hereinafter  expressed,  do  hereby 
i^ree  as  follows :  The  party  of  the  second  part  hereby  pui'- 
chases  and  ordera  fi-om  the  said  A.  H.  Andrews  &  Co.,  party 
of  the  fii'st  part,  the  following  described  seating,  viz  :  (Here 
follows  description  of  furniture.)  The  party  of  the  second 
part  further  agrees  to  pay  for  said  seating  upon  the  comple- 
tion of  this  contract  h}'  said  fii^t  party  the  sum  of  eight 
thousand  four  hundred  twenty-eight  60-100  dollars,  as  fol- 
lows: 12,107.16  before  goods  are  shipped,  $2,107.15  by  note 
60  days  after  receipt  of  chaii^  $2,107.15  by  note  90  days 
after  receipt  of  chaii-s,  $2,107.15  by  note  120  days  after 
receipt  of  chaii-s ;  such  payment  to  be  made  direct  to  A.  H. 
Andrews  &  Co.,  at  their  office  in  Chicago. 

"It  is  mutually  t^reed  that  if,  by  the  provisions  of  this 
contract,  the  party  of  the  first  part  is  to  deliver  the  seating 
set  up  and  ready  for  use,  the  party  of  the  second  part  shall 
give  to  the  first  party,  at  least  two  weeks  previous  to  tJie 
day  of  ,  188 — ,  suitable  facilities  for  fitting  to- 
gether said  Beatings  at  the  building  for  which  same  is  or- 
dered, including  necessary  light,  together  with  clear  and. 
unobstructed  floor  space  for  the  purpose  of  placing  the  said 
seating  in  position  on  floor  of  said  building. 

"  All  changes  made  by  the  party  of  the  second  part  in  plan 
of  seating,  after  said  plan  lias  been  approved  by  said  second 

party  or representatives,  shall  be  at  the  expense  of  the 

party  of  the  second  part. 
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"  It  is  further  agreed  that,  unless  otherwise  specifically  es- 
pressed  herein,  said  seating  is  to  be  delivered  in  'knock 
dowQ '  shape,  with  parts  sepamted  and  closely  packed  in 
cases  (so  much  of  the  attaching  parts  as  can  be  done  with- 
out danger  of  breaking  or  increase  of  freight  will  be  done 
at  ^tory  before  shipment),  and  that  party  of  the  first  part 
is,  in  such  case,  in  no  way  responsible  for  the  joining  of  the 
same. blether,  or  for  placing  chairs  in  position. 

"  The  party  of  the  first  part  agrees  to  deliver  said  seat- 
ings,  08  above  described,  to  said  second  party,  F.  O.  B. 
Chicago,  on  or  about  the  tenth  day  of  August,  1889,  iu 
accordance  with  plan  or  diagram  of  said  room  and  specifica- 
tion, which  shall  be  furnished  to  the  first  party  by  the  party 
of  the  second  part. 

"  It  is  mutually  agreed  and  understood  that  the  title  to  said 
seating,  or  any  portion  thereof,  shall  be  and  remain  in  said 
A.  H.  Andi-ews  &  Co.,  the  party  of  the  first  part,  until  full 
payment  in  casli  therefor  shall  have  been  made  to  said  firat 
party;  and  the  fiist  party  may  at  his  option  place  this  con- 
tract on  record  after  the  manner  of  the  registry  of  chattel 
mortgages.  Iu  witness  whereof  the  parties  hereto  have  here- 
unto set  their  hands  the  day  and  year  above  written. 

"  A.  H.  AndI'.ews  &  Co., 

"  By  J.  W.  Kenpield. 
"  W.  L.  Smith." 
That  at  this  time  Tbe  Metropolitan  Theater  Company  had 
not  been  incorporated,  but,  it  is  alleged,  was  a  copartnership 
between  Smith  and  some  other  persons.  In  pui-suance  of  this 
contract,  Smith  executed  and  delivered  to  the  intervenors 
hia  three  promissory  notes,  as  follows : 

"  Denver,  Coi-o.,  29th  May,  1889. 
"  Sixty  days  after  August  10th,  1889,  nfter  date,  for  value 
received,  we  promise  to  pay  to  A.  H.  Andrews  &  Co.,  or 
order,  two  thousand  one  hundred  seven  IMOO  dollars,  at 
the  banking  house  of  First  Kational  Bank,  Denver,  Coin., 
with  use  at  the  rate  of  —  per  cent  per  annum  until  due ; 
after  maturity,  ten  per  cent.  This  note  is  given  to  secure 
payment  for  618-72  opera  chairs,  €40-74  opera  chairs,  77847 
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wood  folding  chairs, 96  settees ;  and  the  title,  owner- 
ship, and  right  of  property  does  not  pass  from  said  A.  H. 
Andi-ews  &  Co.,  or  their  assigns,  antil  this  note  luid  intei^ 
est  is  paid  in  full,  and  said  A.  H.  Andrews  Si  Co.,  or  their 
asuigiis,  shall  have  the  right  to  assume  possession  at  any  time 
they  may  deem  themselves  insecure,  and  after  muturity  to  sell 
said  property,  and  apply  the  proceeds  of  such  sale,  over  and 
above  the  expenses  of  taking  and  retaining  possession  thereof, 
on  tliis  note,  and  to  collect  the  balance. 

"  W.  L.  SlflTH." 

The  second  and  third  notes  are  similar  in  their  terms  and 
conditions,  except  they  ai-e  payable  in  90  and  120  dsiya,  respec- 
tively, and  describe  other  and  different  chairs. 

That  on  June  22, 1889,  Andrews  &  Co.  and  defendant  Smith 
entered  into  another  written  contract,  in  words  and  figures, 
containing  like  conditions  as  the  conti-act  above  set  forth, 
for  different  furniture,  amounting  in  the  aggregate  to  $800, 
to  be  paid  for:  $200  cash  in  advance,  and  the  balance  by 
notes  for  $200  due  in  60,  90,  and  120  days,  respectively. 

These  notes,  except  in  amount  and  describing  other  furni- 
ture, are  identical  in  terms  with  the  note  above  set  forth. 
That  afterwards,  and  on  or  about  December  30, 1889,  The 
Metropolitan  Theater  Company  was  duly  organized  as  a 
corpomtion,  and  on  that  date  defendant  Smith  sold  aud 
deeded  his  interest  in  the  leasehold,  tlieater  building,  fix- 
tures, and  furniture  to  that  company,  subject  to  the  lien  of 
the  Coloi-ado  Savings  Bank. 

On  December  31, 1889,  the  Tlieater  Company  entered  into 
a  written  contract,  recognizing  the  priority  of  the  lien  of  the 
Colonido  Savings  Bunk,  and  agreed  to  pay  said  lien  in  con- 
sidei-ation  that  the  bank  would  extend  the  time  therefor,  and 
executed  its  notes  to  the  bank  for  the  amount  of  such  in^ 
debtedness ;  and  to  secure  the  payment  of  such  notes  executed 
to  defendant  Stuart,  as  tioistee,  a  deed  of  trust  on  said  real 
estate,  leasehold  interest,  building,  fixtures,  furniture,  etc 
And,  to  further  secure  said  indebtedness,  the  Theater  Com- 
pany executed  te  the  bank  a  chattel  mortgage  on  the  leasehold, 
furniture,  and  fixtures.    This  trust  deed  and  chattel  mortgage 
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was  filed  January  4,  1890.  On  January  1, 1890,  The  Met- 
ropolitan Theater  Company  executed  and  delivered  to  defend- 
ant Fischer  a  deed  of  trust  of  all  said  theater  properly, 
furniture,  etc.,  in  an  amount  not  named,  to  secure  claims  of 
many  persons,  creditors  of  defendiint  Smith. 

On  the  28th  of  March,  1890,  the  Colorado  Savings  Bank 
commenced  its  action  in  the  district  court  of  Arapahoe 
county  against  the  other  defendants,  to  foreclose  its  deeds 
of  trust  and  chattel  mortgages  on  the  theater  building  and 
said  furniture  and  fixtures.  In  this  action  Andrews  &  Co. 
filed  tbeir  petition  in  intervention,  and  were  made  a  party  hy 
order  of  the  court,  upon  stipulation  of  the  parties. 

On  or  about  the  5th  day  of  December,  1890,  the  trial  was 
had  on  this  petition  of  intervention  to  the  court.  Upon  the 
trial  no  evidence  was  introduced  other  than  that  introduced 
by  and  on  behalf  of  A.  H.  Andrews  &  Co.  Upon  the  tiial  it 
iras  admitted  that  A.  H.  Andrews  &  Co.  was  a  corporation 
daly  oi^nized  under  the  laws  of  the  state  of  Illinois,  that 
defendant  Smith  did  execute  the  several  notes  and  contracts 
as  set  out  in  the  inter\-enoi's'  petition,  and  that  the  chaii?, 
sofas,  etc.,  mentioned  in  the  petition  of  interveners  were  de- 
livered to  defendant  Smith  at  the  city  of  Denver,  Colo.,  about 
the  month  of  August,  1889,  and  by  him  placed  in  the  Metro- 
politan Theater. 

The  intervenors  introduced  in  evidence  the  contract  men- 
tioned in  the  petition  of  intervention,  with  the  certificate  of 
the  county  clerk  indorsed  thereon,  showing  that  the  one  dated 
May  29,  1889,  was  filed  in  the  clerk  and  recorder's  office  of 
Arapahoe  county  on  June  3, 1889;  and  also  the  three  notes 
referred  to  in  said  contract ;  and  the  contract,  dated  June  22, 
1889,  with  a  certificate  showing  that  it  was  recorded  July  8, 
1889,  together  with  the  three  notes  referi'cd  to  in  said  contract. 

Otiier  testimony  was  introduced,  to  the  effect  that  the 
furniture  was  delivered  in  Denver  on  or  about  the  20th,  and 
had  been  placed  and  set  up  in  the  theater  building  on  the 
evening  of  the  2Sd  of  September,  1889.  The  court  below 
rendered  judgment  against  intervenors.  To  reverse  this 
judgment,  intervenors  bring  the  case  here  on  eiTor. 
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Mr.  JoHK  H.  Dgnison,  Mr.  Ralph  E.  Stevexb  and  Mr. 
HijOH  Bdtleo,  foi"  plaintiff  in  error. 

Mr.  T.  B.  Stuart  and  Messrs.  Benedict  &  Phblps,  for 
defendants  in  error. 

Mb.  Justice  Goddard  delivered  the  opinion  of  the  court. 

The  qaestJon  that  is  first  presented  for  our  considenitioD, 
and  one  that  we  regard  as  decisive,  is  whether  the  arrangement 
under  and  In  pursuaDoe  of  which  the  seating  was  furnished 
by  plaintiffs  in  error  constitutes  a  coDditional  sale,  or  an 
absolute  sale  and  transfer  of  ownership,  with  a  reservation 
of  a  lien  to  secure  the  payment  of  the  purohase  price.  If 
the  latter,  it  most  be  conceded  that  it  is  in  effect  a  chattel 
mortgf^e,  and  void  as  to  third  parties,  because  not  executed 
and  acknowledged  in  conformity  with  the  chattel  mortgage  act. 

In  determining  this  question,  the  entire  transaction  between 
intervenoi's  and  Smith  must  be  considered,  and  its  legal 
effect  ascertained,  not  alone  by  any  particular  provision 
of  the  written  contract  itself,  but  from  all  the  stipulations 
and  agreements  cont^tined  therein,  as  well  as  in  the  notes 
given  in. connection  therewith.  When  so  considered,  it  is 
evident,  notwitlistanding  the  agreement  itself  provides  that 
tlie  title  to  the  seating  shall  remain  in  Andrews  &  Co.  until 
full  payment  in  cash  shall  have  been  made  therefor,  thus 
evidencing  an  int«nt  to  make  the  sale  conditional  so  far  as 
tiie  transfer  of  the  title  is  concerned,  that  such  an  intention 
is  i-ebutted  by  the  terms  and  stipulations  in  the  notes  given 
in  pursuance  of  the  agreement ;  they  being  absolute  obliga- 
tions, making  the  purchaser  unconditionally  liable  for  the 
purchase  price.  The  optional  payment  of  tiie  purchase  price 
is  as  essential  to  constitute  a  transaction  a  conditional  sale 
as  the  conditional  passing  of  the  title ;  and  a  transaction  that 
in  express  terms  imposes  an  unconditional  liability  upon  the 
vendee  to  pay  the  purchase  price  for  the  property  delivered, 
however  characterized  by  the  parties,  is  essentially  and  in 
legal  effect  an  absolute,  and  not  a  conditional  sale. 

"  If,  by  the  terms  of  the  agreement,  the  purchaser  becomes 


Dicized  by  Google 


1894.]       Andrews  &  Co.  v.  Colo.  S.  Bane.  319 

liable  unconditionally  for  the  purcliaee  price,  although  by  the 
Hgieement  he  may  never  get  the  title  and  ownership  of  the 
property,  then  the  agreement  is  an  evasion  of  the  registration 
sttitute,  as  its  purpose  is  simply  to  retain  a  secret  lien."  Hart 
V.  Manufacturing  Co.,  7  Fed.  Rep.  553.  In  the  case  of  J?ery- 
ford  V.  Davii,  102  U.  S.  235,  in  discussing  an  agreement  pur- 
porting to  be  a  lease,  but  similar  in  its  terms  to  the  one  at 
bar  in  so  far  as  it  imposed  an  absolute  liability  upon  the  rail- 
road company  to  pay  for  the  cars,  Mr.  Justice  Strong,  in 
speaking  for  the  court,  says :  "  The  railroad  company  was 
not  accoi-ded  an  option  to  buy  or  not.  They  were  bound  to 
pay  the  price,  either  by  paying  their  notes  or  surrendering 
the  property  to  be  sold  in  oi-der  to  make  payment.  This  was 
in  no  sense  a  conditional  sale.  This  giving  the  property  as 
a  security  for  the  payment  of  a  debt  is  the  very  essence  of  a 
mortgage,  which  has  no  existence  in  a  case  of  conditional 
sale." 

In  terms,  the  notes  executed  by  Smith  to  the  intervenors 
m.tde  him  an  absolute  debtor  for  the  price  of  the  furniture  , 
mid  the  stipulation  therein  that  "A.  H.  Andrews  &  Co.,  or 
their  assigns,  shall  have  the  right  to  assume  possession  at 
any  time  they  may  deem  tliemselves  insecure,  and  after  matu- 
rity to  sell  said  property,  and  apply  the  proceeds  of  such  sale, 
over  and  above  the  expenses  of  taking  and  retaining  posses- 
sion thereof,  on  tiiis  note,  and  to  collect  the  balance,"  being 
manifestly  for  the  purpose  of  enabling  the  intervenoi-s  to  en- 
force such  payment  by  subjecting  the  property  to  sale  for 
that  purpose,  is  an  attempt  to  reserve  a  lien  thereon  to  secuie 
the  payment  of  the  purchase  price. 

We  are  therefore  clearly  of  t!ie  opinion  that  the  agreement 
and  notes  evidencing  the  transaction  between  the  iutervenoi^ 
and  Smith  constituted  an  absolute  sale,  and  that  the  attempt 
to  reserve  a  lien  on  the  property  as  security  for  the  payment 
of  the  purchase  price  was  void  as  to  third  paiLies,  as  being  in 
contravention  of  our  chattel  mortgage  act.  It  follows  from 
this  conclusion  that  the  questions  so  elahoi-ately  and  ably 
argued  as  to  the  validity  of  the  transaction,  considered  as  a 
conditional  sale,  are  eliminated  from  the  case,  and  we  are 
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relieved  from  the  necessity  of  passing  upon  and  determining 
what  the  rights  of  the  respective  paities  would  have  been 
bad  the  sale  been  of  that  chamcter.  The  judgment  of  the 
court  below  is  afSrmed. 

Affirmed. 


The  Victor  Coal  Company  t.  Muir. 

1.  COSTBIBUTOET  NbOLIOBKCB— COMBON  LXW. 

Where  the  plalntiCF  (an  experienced  coal  miDer)  bad  obBerved  and  teated 
a  large  rock  tn  the  roof  of  the  room  where  be  was  working,  and 
found  the  same  to  contain  natural  ci-acks  or  dips,  and  knew  the 
rock  to  be  a  bad  rock  which  certainly  ought  to  be  propped,  and  ;et 
continued  his  work  within  a  few  feet  of  the  rock  witliouC  proppiDR 
It  until  ft  fell  and  crushed  hts  arm;  held,  that  plaintiff  waa  guilty 
of  contributory  negligence  audi  as  would  bar  his  action  at  caramon 
law.  The  rule  announced  in  Lord  e.  Pueblo  S.  d  R.  Co.,  li  Colo. 
390,  approved  and  applied. 

2.  Coal  Mikes  Statute— Cosstbuction  or. 

The  primary  object  of  the  stiitute  concerning  "  coal  mines"  (Sesilon 
Laws,  1885,  pp.  137-141)  was  to  seeure  tbe  liealtli  and  personal  safety 
of  all  persons  eugagod  in  undei-ground  coal  mining.  While  It  Is 
the  duty  of  the  "  mining  boss"  to  see  that  sufBclent  timber  of 
suitable  lengths  and  sUes  Is  placed  In  the  working  places  of  the 
mine,  tbedu^  of  securely  propping  the  roof  of  the  mine  by  actoallj 
setting  Buch  Umbers  thereunder,  is  devolved  upon  any  miner,  work- 
man, or  other  person  having  tlie  control  of  any  working  place  In  the 
mine,  and  the  willful  neglect  of  such  duty  is  a  miademeanor  under 
the  statute. 

3.  CoNTKtBnTORT  Nkolioescb — Undkh  Statutb, 

Where  the  plaintiff  found  that  he  could  not  securely  prop  the  roof  of 
the  mine  in  tlie  woiklng  place  under  hia  control,  and  yet  thereafter 
continued  to  expose  himself  toimmineot  danger  from  the  falling  of  a 
large  rock  in  the  roof  which  he  knew  to  be  bad,  and  whicli  lie  knew 
ought  to  be  propped,  and  gave  no  notice  and  took  no  step  to  prop 
the  same,  and  tlie  rock  fell  and  injured  him;  held,  that  he  waa 
guilty  of  violating  the  statute  in  not  taking  steps  to  obtain  suitable 
timber  for  propping  the  roof,  or  in  not  giving  Immediate  notice  of 
lU  condition,  and  that  his  negligence  was  willfol  since  It  indicated 
a  reckless  disregard  of  the  cuuBequencas  to  his  own  life  or  limb, 
and  that  such  contributory  negligence  was  abar  ta  his  action  under 
the  statute. 

4.  DiLioEKCE— Latent  Defbctb. 

Greater  diligence  should  not  be  exacted  of  minere  than  c 


Dicized  by  Google 


1894.]  Victor  Coal  Co.  y.  Mqib.  321 

dence  Teqiiii-eB  them  to  exercise,  conaiderlng  the  circumstADCss 
under  which  their  work  [b  carried  od.  In  case  of  iDJury  to  a  miner 
from  B  defective  roof,  where  itBdnng6roni  condition  is  not  obvious 
without  critical  Inspection,  the  defect  Iwiog  latent  and  not  actually 
known  to  the  miner,  he  may  not  lie  held  guilty  of  each  ooatvibutory 
negligence  as  would  prevent  bis  recovery. 

Appeal  from  the  DUtrict  Court  of  Lat  Animat  Countif. 

Action  for  personal  injuries  occitsioned  [ly  alleged  negli- 
gence. Defenses:  general  denial,  contributory- negligence, 
etc.  Verdict  and  judgment  for  plaintiff.  Defendant  appeals. 
The  complaint,  stripped  of  its  fonnalities,  is  as  follows : 
"Ist.  That  plaintiff  is  a  minor  under  the  ugeof  twenty-one 
yeai-s,  wherefore  he  aues  by  hid  next  friend  and  natui'al 
guardian,  Robert  Muir,  and  that  defendant  is  a  corporation 
duly  incoi-porated  and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Colorado. 

"2d.  That  defendant  is  and  was  on  the  17th  day  of  Sep- 
tember, A.  D.  1889,  and  for  a  long  time  prior  thereto,  engaged 
in  the  business  of  coal  mining,  and  ia  and  was  at  said  time 
the  owner  and  propiietor  of  a  certain  coal  mine  in  Las  Ani- 
mas county,  known  as  the  Victor  Coal  Mine,  and  that  there 
were  employed  underground  in  said  mine,  at  said  time,  more 
than  ten  men  during  each  twenty-four  hours,  and  that  plain- 
tiff was  at  said  time  an  employee  of  defendant  laboring  in 
said  mine,  mining  coal. 

*'  3d.  That  defendant,  wholly  disregarding  its  duty  towards 
plaintiff,  negligently  failed  to  keep  the  traveling  ways  and 
working  places  of  said  mine  in  good  repair  and  in  safe  con- 
dition, and  negligently  and  willfully  failed  to  furnish  suffi- 
cient timbeis  for  the  purpose  of  propping  the  roof  of  said 
mine,  and  negligently  and  willfully  failed  to  place  timbers 
of  suitable  lengths  and  sizes  in  the  working  places  of  said 
mine,  and  negligently  and  willfully  failed  to  secure,  or  see 
that  the  loose  coal,  slate  and  rock  overhead  was  secui-ed  from 
falling  in  and  upon  the  tmveling  ways  and  working  places 
of  Boid  mine,  and  negligently  and  willfully  failed  to  employ 
for  said  mine  a  competent  and  piactical  inside  ovei-seer  or 
Vol.  XX— 21 


Dicized  by  Google 


822  Victor  Coal  Co.  t.  M01B.         [Sept  T^ 

mining  boss,  sod  that,  hy  resson  of  defendtint'a  riolatioD  of 
its  duty  and  of  its  said  negligent  and  irillful  failure  to  com- 
ply with  its  duties,  on  tlie  17th  day  of  September,  188d, 
while  plaintiff  was  labeling  in  said  mine  as  the  employee  of 
defendant,  mining  coal,  a  large  rock  fell  from  the  roof  of 
said  mine  and  fell  upon  the  plaintiff,  breaking  and  crashing 
his  right  arm  so  that  it  had  to  be  amputated  above  the  elbow, 
and  otherwise  greatly  bruising  and  injuring  plaintiff. 

"  4th.  That,  by  reason  of  such  injuries,  plaintiff  suffered 
great  mental  and  physical  pain,  and  was  and  is  maimed  and 
crippled  for  life,  and  deprived  thereby  of  his  only  means  of 
making  for  himself  a  support  and  liviug,  to  plaintiff's  great 
damage  in  the  sum  of  twenty-6ve  thousand  dollars. 

*'  Wherefore  plaintiff  demands  judgment,"  etc. 

From  testimony  of  plaintiff : 

(IN   CHIEF.) 

"  Walter  Muir ;  nineteen  years  old.  •  •  •  About  Sep- 
tember IT,  1889,  John  McDonald  and  I  were  mining  coal. 
I  bad  neariy  finished  mining  when  I  heard  a  crack  and 
jumped  back,  when  a  rock  fell  from  the  roof  of  the  place  in 
which  I  was  working  and  caught  me.  It  was  from  three  and 
one  half  to  four  feet  from  the  edge  of  the  coal  to  the  rock 
which  fell.  When  I  heard  the  crack,  I  supposed  the  coal 
was  going  to  fall,  and  jumped  back,  but  If  I  had  had  time 
to  think  I  knew  that  the  coal  was  still  solid  and  not  likely 
to  fall.     I  jumped  back  to  get  out  of  the  way  ol  the  coal. 

"  Q.  State,  if  you  know,  what  was  the  cause  of  that  rock 
falling.  A.  Well,  I  believe  if  I  had  had  a  prop  under  it  or 
two  props— ^ne  prop  I  don't  think  would  have  been  enough ; 
might  have  had  two  or  three  props — it  would,  if  the  rock 
had  been  going  to  fall,  given  warning,  but  It  didn't  give  any 
warning  at  all. 

"  Q.  How  was  the  room  propped  at  that  time?  A..  The 
room  was  pretty  well  propped  all  the  way  back  over  where 
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they  had  done  alt  the  work  that  was  done  before  I  was  hired 
to  work. 

**Q.  You  can  tell  the  jury  as  iiear  as  you  can  about  in 
what  position  it  caught  you.  A.  The  rock  was  near  the 
center  of  the  room,  and  when  I  jumped  back  I  jumped 
behind  this  prop  that  I  had  Bet  List — this  nearest  prop  to  the 
face.  I  was  lying  down,  mining,  and  when  I  jumped  back 
I  canght  my  arm  under  the  i-ock.     It  was  ray  right  arm. 

"  Q.  You  may  show  the  jury  how  much  of  the  arm  was 
taken  off.  (Witness  exhibits  his  right  arm  to  the  jury, 
showing  that  it  had  been  amputated  just  above  the  elbow.) 
A.  On  the  day  of  the  accident,  tliere  was  not  any  props 
around  the  ground  anywhere.  I  looked  ia  the  morning  j  got 
only  one.  Tliat  was  the  one,  I  think,  that  we  set  on  the  side 
where  John  McDonald  was  working.  I  examined  the  place 
where  propu  had  been  kept.  I  went  out,  Intending  to  get 
some  props  that  had  been  left  at  a  prospect  hole  down  along 
the  creek,  but  they  were  gone.  Theie  were  no  props  on  the 
ground  at  the  time  of  the  accident.  No  props  had  been  placed 
in  the  room  where  I  had  been  working  by  the  company,  either 
on  the  day  of  the  accident  or  on  any  previous  day. 

"  Q.  How  did  you  get  your  props  whea  you  got  props? 
A,  When  I  started  to  work  there  the  props  were  all  one  length. 
John  McDonald  measured  the  length,  height  of  the  coal,  and 
then  we  went  out  on  the  prop  pile  and  sawed  the  props,  car- 
ried them  down  the  side  of  the  ti-ack,  and  in  the  morning 
would  wait  for  the  driver  and  put  them  on  the  truck,  and  go 
with  the  truck  inside,  and  unload  them  .when  we  got  to  the 
place.  We  were  required  to  cut  them  ourselves  the  proper 
length. 

'*  Q.  I  will  ask  you  whether  any  one  connected  with  the 
mine  had  been  in  the  habit  of  inspecting  the  coal  of  your 
room  and  the  passageway  along  the  side  of  your  room  with 
regard  to  props  and  the  coal  overhead?  A.  I  don't  think 
there  was  anybody — no  man  around  the  mine  to  see  the  room, 
not  while  I  worked  in  the  room.    There  was  not  any  one  came 
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to  look  at  the  condition  of  the  room,  but  Mr.  Locke  was  there 
twice  while  I  worked  there,  but  I  do  not  think  he  came  directly 
to  look  at  the  room.  He  might  have.  The  first  time  he  caroe 
to  measure  the  cross-cut  between  No.  8  and  9, 1  worked  No.  8, 
and  he  measured  the  cross-cut  and  wrote  'bad.*  The  other 
time  he  came  in  with  some  visitors,  in  the  morning.  I  was 
at  work  in  the  I'oom  somewhere  between  one  and  two  moutiu. 
*  '  *  If  there  had  been  props  under  the  rock,  it  might  have 
fallen,  but  it  would  have  given  warning.  The  props  would 
have  bent  or  broken  before  it  would  fall,  but  it  might  not' 
have  fallen  at  all  if  there  had  been  props.  I  was  mining 
in  the  usual  manner." 

(CROSa-EXAMINATION. ) 

"Q.  Didn't  you  and  John  McDonald  have  some  conversa- 
tion about  that  rock  before  it  fell  ?  A.  Well,  we  was  looking 
at  it  and  te8tiiig*it. 

"Q.  You  were  testing  it?  A.  With  a  pick,  pounding  it 
with  the  head  of  a  pick. 

"Q.  For  the  puipose  of  sounding  it,  were  you?   A.  Yes,  sir, 

"  Q.  You  can  tell  by  sounding,  cau  you,  whether  a  rock  is 
loose?     A.  Yea,  sir. 

"  Q.  How  long  before  the  rock  fell  were  you  sounding  it 
with  the  pick?     A.  I  expect  half  an  hour. 

"  Q,  What  did  you  discover  by  sounding  it  with  a  pick? 
A.  Well,  I  didn't  think  there  was  any  danger  in  it. 

"  Q.  Didn't  think  there  was  any  danger  in  it,  then  j-ou 
ooutd  notdiscover  thefactthatitwasdangeroua?   A.  No,3ir. 

"  Q.  Did  McDonald  say  anything  to  you  about  putting  a 
prop  under  that  rock?  A.  Well,  then  we  started  to  put  a 
prop  under  it  after  we  sounded  it. 

"  Q.  Yes?  A.  And  the  prop  wjw  too  short  and  we  threw 
it  awaj'. 

"  Q.  You  had  a  prop  in  the  room,  did  you  ?  A.  We  had  a 
short  one  that  had  been  cut  the  day  before  and  the  place  we 
cut  it  for  was  too  short,  and  then  we  tried  it  there  agaio; 
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that  was  the  second  time  we  had  tried  to  set  it  and  it  was  too 
BhoTt  for  there  too. 

"  Q.  Did  you  make  an  effort  to  set  a  prop  under  that  rock 
that  fell?     A.  It  wiis  the  prop  I  sawed  we  was  trying  to  set. 
"  Q.  Did  you  make  any  effort  to  set  a.  prop  under  the  rock 
that  fell  ?    A.  Yes,  sir. 

"Q.  When  did  you  make  that  effort?  A.  Just  when  we 
Bounded  the  roof,  about  half  an  hour  before. 

"  Q.  It  was  after  you  sounded  the  roof,  you  say  you  and 
McDonald  had  no  conversation  about  the  rock  being  danger* 
ous?     A.  Well,  not  in  particular,  we  didn't. 

"Q.  How  did  you  come  to  make  an  effort  to  prop  it? 
A.  We  knew  well  enough  that  there  was  a  place  for  a  prop 
and  it  ought  to  be  set  there. 

"  Q.  You  knew  that  was  a  place  for  a  prop  ?  A.  Room  to 
Bet  it,  yes. 

"  Q.  Now,  was  there  simply  room  tjj  set  a  prop  or  was  it  a 
proper  place  for  a  prop?  A.  It  ia  where  I  would  have  set  it 
if  it  was  long  enough. 

*'  Q.  Very  well,  that  was  the  proper  place  for  a  prop,  wa« 
it  not?    A.  Yea,  sir. 

"Q.  How  long  had  you  been  mining  coal?  A.  Since  I 
was  14  years  old. 

"Q.  And  liow  old  were  you  at  the  time  of  this  accident? 
A.  17. 

"  Q.  Then  you  had  three  years  experience  as  a  miner,  and 
you  understood  how  to  pi-op  a  roof,  didn't  you?  A.  Well, 
I  thought  I  did. 

"Q,  And  you  knew  that  under  that  rock  was  the  proper 
place  for  a  prop,  did  you?  A.  Well,  I  would  have  set  that 
one  there  if  it  would  have  fitted. 

*'  Q.  Now  I  am  going  to  keep  right  after  you  until  you 

answer  my  question,  so  you  may  as  well  come  right  to  the 

front  as  to  try  and  get  away  from  it ;  you  knew  it  was  proper 

to  put  a  prop  under  that  rock,  didn't  you  ?     A.  Yes,  sir. 

"  Q.  And  you  didn't  do  it,  did  you?    A.  No,  sir. 

"  Q.  Now  you  say  that  you  and  McDonald  had  no  conver- 


Dicized  by  Google 


826  ViCTOE  Coal  Co.  t.  Mtrm.         [Sept.  T., 

Bation  about  the  dangerous  character  of  that  itjck?  A.  Well, 
it  was  me  that  done  moat  of  the  talking  there  and  I  told  him 
to  go  and  get  a  prop  and  we  would  set  it  there. 

'^Q.  YoutoldMcDonaldtogooutaodgetaprop?  A.  Yes, 
sir. 

*'  Q.  How  long  before  the  accident  was  it  that  you  told 
him  that?    A.  Just  when  we  sounded  the  roof. 

"Q.  That  was  about  thirty  minutes  before  the  accident? 
A.  Yea,  sir. 

"  Q.  You  saw  then  that  was  dangerous,  didn't  you?  A. 
Well,  I  didn't  think  that  was  bo  dangerous  that  there  was 
anything  very  particular  ^vrong  with  it. 

«  Q.  Then  why  did  you  tell  him  to  go  and  get  a  prop  at 
tliat  time?  A.  Well,  I  would  set  a  prop  there  if  it  didn't 
need  it,  if  there  was  room  for  it  anyhow. 

"  Q.  He  didn't  get  the  prop,  did  he  ?     A.  Yea,  sir. 

"  Q.  Where  did  he  get  it?  A.  It  was  the  sliovt  one  that 
waa  laying  there. 

"  Q.  Yon  say  it  was  too  short?     A.  Yes,  sir. 

"Q.  What  did  you  do  then?  A.  We  tried  to  put  up  an- 
other that  we  had  that  was  laying  to  one  aide. 

"  Q.  One  of  the  props  you  had  got  yourself?  A.  Well, 
we  didu't  get  it  for  that  place. 

"Q.  Then  you  didn't  get  any  props  for  that  place?  A.  Not 
yet,  no. 

*'  Q.  Now,  sir,  isn't  it  a  fact  that  John  McDonald  just  a 
little  while  before  the  accident  occurred  called  your  attention 
to  the  dangerous  character  of  that  slip  in  the  rock  overhead, 
and  told  you  it  had  better  be  propped,  and  you  told  him  you 
would  wait  till  you  loaded  the  car  with  coal  and  then  prop  it, 
isn't  that  ti'ue  ?     A.  No,  sir. 

'■  Q.  That  is  not  true  ?  A.  I  shoveled  this  coal  to  set  that 
prop,  and  when  I  could  not  do  anything  wi^  it  I  said  we 
would  have  to  try  some  other  plan  to  fix  It. 

"  Q.  Well,  then,  didn't  you  tell  him  you  would  try  some 
other  plan  to  fix  it  after  you  loaded  the  oar  with  coal  ?  A.  I 
can't  remember  what  I  did  say  about  that. 
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"Q.  You  won't  swear  that  you  didn't  will  you  ?  A.  Weil 
I  would  very  likely  set  a  prop  there,  no  matter  what  kind  of 
a  roof  it  waa. 

"  Q.  Well,  now,  we  are  not  talking  about  that  at  all ;  I 
am  asking  you  about  what  McDonald  told  you  and  what  you 
aaid  to  McDonald  just  a  few  minutes  before  the  rouk  fell; 
now,  confine  youreelf  particularly  to  that,  and  let's  get  through 
with  it.  Didn't  he  tell  you  it  waa  dangerous?  A.  Well,  we 
knew  there  ought  to  be  a  prop  under  it. 

"Q.  Didii'tyouknowitwasdaiigerous?  A.  Ididn'tknow 
it  WHS  dangerous,  but  I  knew  it  was  a  bad  rock. 

"Q,  Didn't  he  tell  you  it  was  djingemus?  A.  I  don't 
think  80,  I  don't  remember. 

"Q.  Didn't  you  see  a  crack  or  slip  there?     A.  No,  sir. 

*'  Q.  You  didn't?     A.  Not  anything  bad. 

"Q.  You  didn't  see  anything  bad?     A.  No,  sir. 

"  Q.  What  did  you  see  ?  A.  Well,  that  there  roof  up  there 
is  all  naturally  a  little  cracked,  hut  it  didn't  look  to  be  any 
worse  than  aliy  other  roof. 

"Q.  The  roof  was  naturally  bad?  A.  Not  naturally  bad, 
but  there  was  naturally  ci'acks  in  it  and  slips  too. 

"  Q.  Natural  cracks  and  slips  tn  that  rock?    A.  Yes,  sir. 

"Q.  And  you  knew  it?     A.  Yes,  I  knew  it. 

"  Q.  Didn't  you  also  know  from  your  experience  as  a 
miner  that  a  roof  of  that  kind  must  be  carefully  propped  in 
order  to  be  safe?     A.  Yea,  it  ought  to  be  propped,  certainly, 

*'Q.  Well,  didn't  you  know  it  at  that  time;  didn't  you 
know  it  at  that  time?  A.  Well,  I  knew  it  ought  to  be 
propped  thei-e. 

"  Q.  You  knew  there  ought  to  be  a  prop  there?    A.  Yes, 

"  Q.  And  didn't  you  know  that  unless  there  was  a  prop 
there  it  was  a-dangerous  place?  A.  I  didn't  think  there 
was  any  danger  then. 

"Q.  You  didn't  think  there  was  any  immediate  danger, 
but  you  knew  it  ought  to  be  propped?     A.  Yes,  sir," 
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From  the  testimony  of  John  Cameron,  general  superin- 
tendent of  defendant  company  (witness  for  defendant)  : 

"lamthegenemleuperinteiidentof  The  Victor  Coal  Com- 
pany. My  residence  is  near  the  company's  propeity.  I  have 
been  engaged  in  the  coal  mining  business  about  tirenty-six 
or  tweirty-seven  years.  In  Laa  Animas  county  I  had  charge 
of  The  Colomdo  Coal  and  Iron  Company's  mines  between 
seven  and  eight  years,  and  have  had  charge  of  The  Victor 
Coal  Company's  mines  since  December,  1889.  I  am  a  pmc- 
tical  coal  miner.  I  have  dug  coal.  I  am  familiar  with  the 
practical  workings  of  a  coal  mine.  I  am  ftimitiar  with  the 
general  formation  of  coal  mines  and  the  contiguous  strata. 
In  an  oi-dinary  i-oom  in  a  coal. mine  twenty  feet  wide,  two 
mind's  would  advance  it  in  two  days  probably  three  feet.  It 
would  average  about  a  foot  and  a  half  a  da}',  taking  the  face 
to  be  the  thickness  of  the  No.  1  mine  of  The  Victor  Coitl 
Company's  mine.  I  mean  that  the  advance  would  be  an 
average  of  a  foot  and  a  half,  taken  across  the  face  of  a  room 
twenty  feet  wide.  Genemlly,  tliey  drive  one  end  of  tlie 
room  a  little  ahead  of  the  otlier.  Miners  would  use,  on  an 
average,  about  a  prop  and  a  half  a  day — two  pi-ops  one  day 
and  one  prop  the  next.  I  wouldsay  that  if  a  room  had  been 
propei'Iy  propped  as  it  was  advanced,  that  three  props  would 
last  the  two  miners  two  days,  under  ordinaiy  circumstances. 
I  was  not  connected  with  the  company  at  the  time  of  this 
accident  to  the  plaintiff.  I  have  since  examined  the  room 
in  which  the  accident  occurred.  I  discovered  where  a  lai^e 
piece  of  lock — roof,  not  rock,  shell  of  which  the  i-oof  is  com- 
posed— had  fallen  out.  about  fifteen  feet  long  and  four  feet 
wide  at  the  widest  part.  It  was  what  is  called  a  water- 
break — water-slip.  The  watev.  passing  around  that  particu- 
lar point  has  separated  tliat  particular  stone  from  the 
surrounding  sti-ata.  The  water  percolating  down  through 
the  overlying  strata  forms  a  separation,  causing  this  particu- 
lar rock  to  fall.  The  water  pereolating  formed  a  smooth 
surface  around  this  particular  piece  of  rock  and  separated  it 
enUrely  from  the  other  strata,  mid  at  the  point  of  separation 
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the  sur&ice  u  smooth  and  glossy.  The  edge  of  the  piece 
that  had  fallen  out  ran  to  what  miners  termn  'feather edge.' 
I  went  into  the  mine  to  examine  the  place  of  the  accident 
with  Henry  Locke,  the  pit  boss.  He  indicated  to  me  the 
location  of  the  accident.  If  there  had  been  a  prop  under  the 
rock,  it  would  not  have  fallen.  Props  are  to  hold  up  the 
roof.  From  my  familiaiity  with  coal  mines  and  my  examina- 
tion of  tlie  place  of  the  accident,  I  would  say  that  the  acci- 
dent  might  have  happened  if  the  room  had  been  sufGciently 
propped,  but  the  probabilities  are  that  it  would  not  have  hap- 
pened. I  do  not  ttiink  the  room  could  have  been  sufficiently 
propped  and  still  that  piece  of  rock  fallen  fiom  tlie  roof. 
There  should  have  been  a  prop  just  where  tlie  stone  fell  out. 
"  •  "  These  slips  or  water-breaks  are  frequently  in  a  roof 
and  not  discernible.  In  auch  a  case,  a  roof  may  be  properly 
propped  and  still  an  accident  occur.  But  in  this  particular 
instance,  judging  from  the  appearance  of  the  room,  I  should 
say  that  tlie  proper  place  for  a  prop  was  just  where  this  rock 
fell," 

Mr.  Caldwkll  TcAtiAN,  Mr.  D.  C.  Beamak  and  Messrs. 
Pattison  &  Edsall,  for  appellant. 

Mr.  Theodoee  Ssuth  and  Messia.  Gordon  &  Hendricks, 
for  appellee. 

Mr.  Justice  Elliott  delivered  the  opinion  of  the  court. 

The  principal  questions  requiring  consideration  on  ihia 
appeal  are:  Firtt,  did  plainttfts  own  negligence  contribute 
to  cause  the  injury  complained  of?  Second,  is  contributory 
negligence  a  defense  in  au  action  of  this  kind  under  the 
statute  hereinaftf  r  cited  ? 

1.  At  the  time  the  plaintiff  was  injured,  he  was  employed 
by  the  defendant  company  mining  coal  in  its  mine.  He  was 
working  with  one  John  McDonald,  a  boy  fifteen  years  of 
age,  in  the  same  room  or  working  place  of  the  mine,  when  a 
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rock  fell  from  the  roof  of  the  mine,  caught  his  right  arm, 
and  crushed  it  so  that  it  had  to  be  amputated  above  the  ulbow. 

That  plaintiff  was  negligent  in  knowingly  and  voluntarily 
continuing  to  work  in  such  an  exposed  place  without  putting 
any  prop  under  the  rock  which  fell,  is  manifest  from  his 
own  testimony.  The  testimony  of  Superintendent  Cameron 
makes  the  case  still  more  cleai-.  The  recoi'd  shows  iio  evi- 
dence contradicting  the  testimony  of  tliese  witnesses  as  to 
any  material  matter  bearing  upon  the  question  of  pkintifTs 
conduct,  nor  do  the  facts  and  circumstances  of  the  case  leave 
room  for  any  substaatiat  difference  of  opinion  between  intel- 
ligent and  upright  men  that  plaintiff  acted  negligently  in 
thus  remaining  exposed  to  imminent  danger.  Tlie  case  falls 
clearly  within  the  rule  announced  in  Lord  v.  Pueblo  S.  ^ 
R.  Oo.,  12  Colo.  890. 

The  general  rule  at  common  law  is  that  contributory  neg- 
ligence is  a  defense  in  actions  of  this  kind,  and  when  clearly 
established  by  evidence  substantially  uncontradicted,  is  to  be 
adjudged  a  defense  as  a  matter  of  law  by  the  court.  See 
Lord  Ca»e,  supra,  and  decisions  and  authorities  there  cited. 

Though  plaintiff  was  only  seventeen  years  of  age  when  he 
was  injured,  yet  he  had  bad  three  yeaiV  experience  in  mining 
coal,  and  had  worked  in  the  room  or  working  place  where  he 
was  injured  for  several  weeks  before  the  injury.  There  is  no 
claim  that  he  was  not  as  well  advised  and  as  competent  to 
care  for  himself  as  any  miner  of  mature  age  and  judgment. 
He  had  observed  and  tested  the  rock — tounded  it — pounded  it 
with  hig  pick-~a  half  hour  before  it  full.  He  knew  of  the  nat- 
ural cracks  or  tlipt  in  the  rock — knew  it  was  a  bad  rock — knew 
that  it  was  proper  to  put  a  prop  under  the  rock — knew  certainly/ 
that  it  ought  to  be  propped.  All  this  he  testiGed  to,  though 
with  seeming  reluctance,  upon  cross-examination;  and  yet, 
because  there  wei-e  no  props  of  suitable  length  at  band,  he 
continued  liis  work  within  a  few  feet  of  the  rock  until  it  fell. 
His  testimony,  that  he  did  not  know  the  rock  was  dangerous, 
or  that  he  did  not  think  there  was  any  danger  then,  cannot 
be  accepted  in  view  of  his  knowledge  of  the  actual  condition 
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of  the  rock  as  testified  to  by  himself.  It  is  clear  that  he 
iieglected  a  known  duty,  and  in  consequence  of  such  neglect 
was  injured.  This  was  contributory  negligence  euch  as  would 
bar  his  action  at  common  law. 

Plnintifi's  condition  is  truly  unfortunate ;  but  his  unfor- 
tunate condition  is  not  of  if«e{/'sufBcient  to  make  defendant 
liable  in  damages.  Where  the  injury  which  a  person  suffers 
has  been  occasioned  by  his  own  negligence,  or  whore  his 
own  negligence  has  contributed  to  cause  such  injury,  the 
law  does  not,  as  a  general  rule,  entitle  him  to  relief  against 
another  party  whose  negligence  has  also  in  part  occasioned 
the  injury.  No  rule  for  apportioning  the  damages  has  been 
devised  for  such  cases;  and  it  is  not  the  province  of  the 
courts,  without  legislative  aid,  to  device  such  a  rule.  There 
are  some  well  recognized  exceptions,  or  seeming  exceptions, 
to  the  general  rule  that  contributory  negligence  ia  a  defense ; 
but  the  rule  itself  is  firmly  established  upon  the  meritorious 
ground  that  it  stimulates  to  greater  diligence,  and  thus  tends 
to  prevent  injuries  to  persons  and  property.  In  WelU  v.  Coe, 
9  Colo.  162,  it  is  said:  "Where  injury  is  suffered  by  an 
employee  through  defects  in  the  machinery  or  appliance  fur- 
nished by  his  employer  and  used  in  the  business,  if  the  em- 
ployee knew,  or  had  any  means  of  knowledge  equal  to  that 
of  his  employer  concerning  such  defects,  yet  continued  in  the 
latter's  service,  he  cannot  recover;  provided  no  inducement, 
such  as  a  promise  to  cure  the  defect,  and  thas  remove  the 
danger,  led  him  to  remain." 

In  Colo.  Midland  By.  Co.  v.  O'Brien,  16  Colo.  225,  the 
following  language,  appropriate  to  the  present  case,  was  used : 
"Plaintiff  must  be  held  to  have  voluntarily  assumed  all  the 
usual  and  ordinary  dangers  incident  to  his  employment ;  he 
is  not  entitled  to  recover  damages  resulting  from  such  dan- 
gers ;  nor  could  he  voluntarily  and  knowingly  incur  unusual 
and  extraordinary  dangera  at  the  risk  of  his  master."  Then 
follow  certain  exceptional  rules,  not  appropriate  in  this  case, 
because  the  facts  and  circumstances  of  this  case  are  different 
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from  the  O'Brien  Cate,  and  so  do  Dot  warrant  the  application 
of  such  exceptional  rules. 

Even  if  it  be  conceded  that  the  defendant  company  was 
negligent  in  not  furnishing  suitable  props,  in  not  properly 
inspecting  and  guarding  the  mine  against  danger  to  its  em- 
ployees, or  iti  not  being  more  diligent  in  other  respects,  never- 
theless, the  record  shows  no  evidence  by  which  plaintiCTs 
case  can  be  brought  witliin  any  of  the  nsual  common  law 
exceptions  lelieviiig  him  from  the  consequences  of  his  own 
contributory  negligence.  It  does  not  appear  that  thet-e  was 
any  promise  by  the  defendant  company  or  its  i-epresentative 
that  the  rock  should  be  propped,  or  otherwise  secui-ed,  nor 
even  that  the  company  or  its  representative  had  notice  of  the 
actual  condition  or  character  of  the  rock  before  it  fell ;  nor 
was  plaintiff  commanded  by  defendant  or  its  representative 
to  continue  work  in  the  room  under  pain  of  being  discharged 
from  employment  if  he  disobeyed.  It  does  appear,  however, 
without  conflict  in  the  evidence,  that  plaintiff,  in  the  presence 
of  imminent  danger,  known,  so  far  as  appearH,  only  to  him- 
self and  hisyounger  companion,  voluntarily,  without  promise 
or  command  from  his  employer,  risked  all  injury  which  might 
befall  his  life  or  limb  from  tlie  falling  of  the  rock,  without 
making  any  effort  to  escape,  or  to  protect  himself,  or  to  give 
notice  to  his  employer,  or  to  any  one  else,  of  the  impending 
danger.  We  must  not  be  understood  as  intimating  tliat  the 
condition  of  the  rock  in  this  case  was  such  that  an  experienced 
miner  might  have  risked  himself  under  or  near  it,  even  upon 
the  promise  or  command  of  his  employer.  It  ie  not  every  kind 
of  risk  that  may  be  thus  excused.  See  O'Brien  Caae,  supra; 
also,  I>i»trict  of  Columbia  v.  McElligott,  117  U.  S.  621. 

2.  In  behalf  of  plaintiff  it  is  claimed  that  even  if  he  was 
guilty  of  negligence  contributing  to  cause  the  injury,  he  is 
nevertheless  eutitled  to  recover  in  this  action.  This  claim  is 
based  apou  the  statute  concerning  "  Coal  Mineti."  Session 
Laws,  1885,  pp.  187-141.  The  following  are  some  of  its 
provisions : 

"Sec.  4.  The  owner  or  agent  of  every  coal  mine  •  •  • 
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shall  employ  a  practical  and  competent  inside  overaeer,  to  be 
called  a  ' mining  bosa,'  who  shall  keep  a  ctiieful  watch  over 
the  ventilatiug  apparatus,  and  the  airways,  traveling  ways, 
pumps,  timbers  and  drain^e ;  also,  shall  see  that,  ns  the  mineral 
advance  their  excavations,  that  all  loose  coal,  slate  and  rock 
overhead  are  carefully  secured  agaiust  falling  in  or  upon 
the  traveling  ways,  and  that  sufficient  timber,  of  suitable 
lengths  and  sixes,  is  furnished  for  the  places  where  they  ;ire 
to  be  used,  and  placed  in  the  working  places  of  the  mines.  •  •  ■ 

"  Sec.  10.  Any  minere,  workmen,  or  other  person,  •  •  •  who 
ttillfully  neglects  or  lefuses  to  securely  prop  the  roof  of  any 
working  place  under  his  control  •  •  •  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  may  be  punished  by 
» fine  of  not  less  than  twenty-five  dollai-s,  nor  moie  than  two 
hundred  dollars,  or  may  be  impiisoned  in  the  county  jail  not 
less  than  thirty  days,  nor  more  than  one  year,  or  may  be 
punished  by  both  such  fine  and  imprisonment,  at  the  discre- 
tion of  the  court. 

"  Sec.  12.  For  any  injury  to  pereon  or  property  occasioned 
by  any  -violation  of  thb  act,  or  any  willful  failure  to  comply 
with  iU  provisions  by  any  owner  or  lessee  or  operator,  of  any 
coal  mine  or  opening,  a  right  of  action  against  the  party  at 
fault  shall  accrue  to  the  party  injured  for  the  direct  dam- 
ages sustained  thereby."  •  •  • 

In  Tennessee  it  is  provided  by  statute,  "  in  order  to  pre- 
vent accidents  upon  raih-oads,"  that  certain  specific  regula- 
tions shall  be  complied  with  by  raili-oad  companies  and  their 
employees,  among  others,  that  "  every  i-ailroad  company 
shall  keep  the  engineer,  fireman  or  some  other  pei-son  upon 
the  locomotive  always  upon  the  lookout  ahead ; "  and,  further, 
that  "  every  railroad  company  that  fails  to  obsei-ve  these  pre- 
cautions, or  cause  them  to  be  observed  by  its  agents  and 
servants,  shall  be  responsible  for  all  damages  to  pei^ons  or 
property,  occasioned  by,  or  resulting  from  any  accident  or 
collision  that  may  occur."  See  Code  of  Tennessee  (Milli- 
ken  &  Vortrees,  Ed.  1884),  pp.  246,  246. 

The  coDstruQtion  of  this  statute  by  the  supreme  court  of 
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Tennessee  is  to  the  effect  that  where  an  ivccident  occurs  by 
reason  o£  noncompliance  on  the  part  of  the  railroad  company 
with  the  statutory  reguiremente,  the  right  of  action  in  favor 
of  the  injured  party  is  absolute,  and  that  his  conti-ibutory 
negligence  is  not  a  bar  to  the  action,  though  it  must  be  con- 
sidered in  mitigation  of  damages.  NathvilU  ^  Chattanooga 
R.  R.  Co.  V.  Smith,  G  Heiskell.  174;  Railroad  v.  Walker, 
11  Heiskell,  388;  Nathville  ^  Chattanooga  R.  R.  Co.  v.  Nm- 
lin,  1  B.  J.  Lea,  528. 

The  view  that  contributory  negligence,  though  no.t  a  de- 
fense, must  be  considered  in  mitigation  of  damages,  is  con- 
trary to  the  geiieiHl  rale  that  "whenever  it  (contribatory 
negligence)  is  a  defense  at  all,  it  is  a  complete  defense  to 
the  action."  Beach  on  Contributory  Negligence,  sec.  69. 
The  Tennessee  rule  may  have  produced  substantial  justice 
as  applied  to  tlie  facts  of  the  pai'ticular  cases  above  cited. 
But  is  the  rule  safe  for  all  kinds  of  cases?  Maya  jierson  vol- 
untarily station  himself  upon  a  railroad  track  over  which  he 
ktiows  ti-ains  aie  liable  to  pass  at  any  time,  and  then  hold 
the  raili'Oiid  conijiany  responsible  in  damages,  however  small, 
on  tlie  ground  that  the  company  had  neglected  some  of  the 
requirements  o(  the  statute?  If  so,  a  person  may  volunt;»- 
rily  biing  an  injury  upon  himself,  and  then  hold  another 
responsible  in  damages  therefor. 

Counsel  cite  numerous  cases  arising  under  statutes  requir- 
ing railroad  companies  to  fence  their  right  of  way,  and  mak- 
ing them  liable  for  injuries  to  live  stock  occasioned  by  their 
neglect  or  failure  to  fence,  Cremey  v.  Railroad,  59  N.  H. 
564  iF.  ^P.  M.  Ry.  Co.  v.  Lull,  28  Mich.  510 ;  Congdon  v.  Rail- 
road Co.,  56  Vt.  390 ;  Corwin  v.  N.  Y.  ^  E.  R.  R.  Co.,  13 
N.  Y.  42.  Some  of  these  cases  hold  that  where  an  owner 
of  domestic  animals  allows  them  to  graze  upon  his  own  land 
adjacent  to  a  railroad  not  fenced  as  required  bystatut*,  he  is 
not  prevented  from  recovering  damages  for  the  killing  of 
such  animals  by  passing  trains,  even  though  he  had  notice 
that  the  road  was  not  fenced  when  he  turned  out  his  stock 
to  graze.     This  view  is  unobjectionable.     A  rule  that  would 
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hold  the  owner  of  live  stock  guilty  of  contributory  negligcDcc 
under  8uch  cira  urn  stances  woald  defeHt  the  obvious  purpose 
of  the  statute.  It  would  enable  a  railroad  company  to  rely 
upon  its  own  neglect  of  duty  as  a  defense  against  injuries 
arising  from  such  neglect;  and  the  more  manifest  the  neglect, 
the  more  eei'tain  the  defense,  because  the  more  likely  the 
owner  would  be  to  have  notice  of  the  neglect.  Thus  the 
railroad  company's  own  negligence  would  become  its  own 
protection.  Contributory  negligence,  to  constitate  a  defense, 
must  have  a  different  foundation.  Merely  allowing  live  stock 
to  gi-aze  under  such  circumstances  is  not  contributory  negli- 
gence. As  was  said  by  Mr.  Justice  Stanley  in  Cresset/  v. 
Sailroad,  gupra:  "If  the  liability  of  the  defendants  (the 
railroad  company)  depends  on  the  exercise  of  ordinary  care 
by  the  plaintiff,  the  defendants  need  never  fence  their  road, 
so  far  as  respects  adjoining  owners.  The  plaintiff  could  not 
enjoy  the  full  benefit  of  his  land.  He  could  only  make  such 
use  of  it  as  would  not  require  it  to  be  inclosed.  His  use  of 
it  would  depend  on  the  pleasure  of  the  defendants.  It  is 
not  contributory  negligence,  within  the  meaning  of  the  rule, 
for  the  owner  to  pasture  his  stock  upon  his  own  land  because 
the  railroad  fails  to  discharge  its  statutory  duty  and  fence 
itd  road.  Whether  the  defendants  would  be  liable  if  the 
plaintiff  willfully  drove  his  mare  upon  the  railroad,  or  drove 
her  and  left  her  in  an  exposed  situation,  we  need  not  con- 
sider, since  the  facts  stated  do  not  raise  such  a  question." 

The  case  of  Litchfield  Coal  Co.  v.  Taylor^  81  111.  590.  is 
much  relied  on  to  sustain  the  view  that  contributory  negli- 
gence is  not  a  defense  in  actions  of  this  kind.  In  one  count 
of  the  declaration  it  is  averred  that  the  coal  company  willfully 
used  uncovei-ed  cages  to  hoist  and  lower  into  its  mine  per- 
sons employed  to  work  therein,  and  that  Taylor  was  injured 
in  consequence  of  Iwing  carried  in  an  uncovered  cage.  Upon 
this  phase  of  the  case  the  supreme  court  of  Illinois  said  : 

"  The  sixth  section  of  the  net  required  appellant  to  provide 
a  safe  means  of  hoisting  and  lowering  persons  at  the  mines, 
with  a  sufficient  cover  overhead  on  every  box  or  carriage 
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used  (or  hoisting  purposes,  for  the  piiitection  of  persona 
hoisted  or  lowered  into  the  mines.  Tiie  14th  section  de- 
claies :  '  For  any  injury  to  peiuon  or  property  occasioned 
by  Kiiy  willful  violations  of  this  act  or  willful  failure  to  com- 
ply with  any  uf  its  proviaions,  a  right  of  action  shall  accrue 
to  the  party  injured  for  any  direct  damages  sustained  thei-e- 
by/ 

"  Where  an  action  is  brought  to  recover  for  au  injury  re- 
sulting fiom  the  negligence  of  another,  whicli  was  not  wan- 
ton or  willful,  it  is  an  essential  element  to  a  recovery  that 
the  plaintiff  or  party  injured  must  have  exercised  ordinary 
care  to  avoid  the  injury ;  but,  an  we  understand  the  author- 
ities, where  the  injury  lias  been  willfully  inflicted  an  action 
imty  be  maintained,  although  tlie  plaintiff  or  party  injured 
may  not  liave  been  free  fi-om  negligence." 

Notwithstanding  the  view  thus  expressed,  yet  the  coui-t, 
in  the  same  opinion,  said  that  the  question  whether  Taylor 
AVKS  in  the  exercise  of  due  care  was  submitted  to  the  jury 
with  an  instruction  that  they  sliould  find  for  the  defendant 
"  if  they  believed  from  the  evidence  tlie  said  Taylor  did  not 
exercise  due  care,  and  that  his  death  would  not  have  hap- 
pened but  for  hia  own  negligence;"  and  the  court  further 
expressed  the  opinion  that  the  evidence  did  not  "justify  the 
theory  that  the  misconduct  of  the  deceased  materially  con- 
tributed to  the  injuiy." 

I'he  case  of  Durant  v.  Lexington  Mining  Co.,  91  Mo.  62,  is 
also  relied  on  by  counsel  for  plaintiff.  The  Misaoun  statute 
required,  among  other  tin'ngs,  that  *'  the  owner,  agent  or  op- 
erator of  every  coid  mine  operated  by  shaft  shall  provide  suit- 
able means  of  signaling  between  the  bottom  and  the  top  there- 
of ;  and  shall  also  provide  safe  means  of  hoisting  and  lowering 
persons  in  a  cage  covered  with  boiler  iron,  so  as  to  keep  safe, 
as  far  as  possible,  peiuons  descending  into  and  ascending  out 
of  said  shaft."  Section  8  provides :  "  The  top  of  each  and 
ever}'  shaft,  and  the  entmnce  to  eacli  and  every  intermediate 
working  vein,  shall  be  securely  fenced  by  gates  properly  cov- 
ering and  pi-otecting  such  shaft  and  enti-ance  thereto."    Sec- 
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tion  14  eiiacta :  "  For  any  injury  to  persons  or  propei-ty, 
occasioned  by  any  willful  violation  of  the  act,  or  willful  fail- 
ure to  comply  with  any  of  ita  pi-ovisions,  a  right  of  action 
shall  accrue  to  the  party  injui-ed  for  any  direct  damages  sus- 
tained thereby." 

Upon  the  question  of  contributor}-  negligence  the  court 
observed : 

*'  The  next  contention  of  the  appellant  is  that  knowledge  on 
the  part  of  t)ie  plaintiff  that  the  cage  was  not  covered  with 
iron,  and  that  no  contrivance  had  been  provided  for  signal- 
ing from  top  to  bottom  of  the  sliuft,  and  that  the  top  of  the 
shaft  had  no  gates  or  other  protection,  should  defeat  tlie 
action.  Such  a  declaration  of  law  would  in  effect  nullify 
the  statute.  Knowledge  only  by  the  plaintiff  of  the  failure 
of  defendant  to  have  the  mine  provided  with  these  protections 
will  not  defeat  the  action.  It  must  be  remembered  that  the 
plaintiff,  to  prevail,  muat  show  a  willful  violation  or  failure  tn 
comply  with  the  statutorj'  regulations.  Our  statute  seems 
to  be  the  same  as  that  of  Illinois,  and  it  has  been  held  there 
that,  though  the  injured  person  may  not  have  been  entirely 
free  from  fault,  still  if  the  jury  found  that  the  willful  conduct 
of  the  defendant  resulted  in  injury,  the  verdict  would  be  jus- 
tified. Litchfield  Coal  Co.  v.  Taylor^  81  III.  590.  Bnt  we  do 
not  aayin  thu  etue  that  plaint  iff  could  recover  t/guiltt/  oftUff- 
ligence  himtelf. 

"  There  is  evidence  in  this  case  that  plaintiff  was  out  of 
his  place  whefi  in  the  ci^e,  and  that  he  should  have  pushed 
the  pit  car  into  the  cage.  On  the  other  hand,  there  is  evi- 
dence that  he  had  directions  from  the  pit  boss  to  pull  the  car 
ID,  and  that  he  had  been  piovided  with  hooks  to  do  the  work 
as  he  did,  and  that  he  was  not  negligent.  Whether  he  tvat 
guilty  of  negligence  contributing  to  the  injury  teas  tubmitted 
to  the  jury  on  variout  inetructtoni  favorable  to  defendant." 

It  will  be  observed  that  neither  the  Illinois  case,  nor  the 
MisBOuri  case,  lupra,  fully  sustains  the  contention  of  plaintiff 
that  contiihutory  negligence  can  never  be  a  defense  under 
the  statute. 

Vol.  xx~22 
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The  question  involved  in  this  case  is  one  of  great  magni- 
tude. Considering  the  hundreds  nnd  thouHandd  of  persons 
employed  in  the  various  conl  mines  of  the  state,  it  is  impor- 
tant that  all  classes  of  miners  And  mine  ownei's  shall  under- 
stnad  .the  nature  of  the  liability  imfx^ed  by  the  statute,  and 
particularly  tlmt  they  shall  know  whether  contributory  neg- 
ligence may  or  may  not,  under  any  circumstances,  consti- 
tute  a  defense  to  an  action  bssed  upon  the  statute. 

The  statute  requires  certain  things  to  be  done  by  tlie  own- 
ers  or  agents  of  coal  mines,  and  provides  in  ciise  of  a  willful 
failure  to  comply  with  its  provisions  that  a  tight  of  action 
againtt  the  party  at  fault  ihall  accrue  to  the  party  injured, 
etc.  Undoubtedly,  such  willful  failm-e  constitutes  negli- 
gence jver  ge;  and  when  such  negligence  causes  Injury  to  an- 
other, a  cause  ot  action  prima  facie  accrues  to  the  injured 
party.  But  there  is  no  express  provision  of  the  statute  to 
the  effect  that  contributoiy  negligence  shall  never  consti- 
tute a  defense  to  such  action.  The  right  of  action  is  given 
ayainst  the  party  at  fault.  But  suppose  the  injured  party  is 
also  at  fault?  The  statute  in  terms  gives  the  right  of  action 
ill  favor  of  tl>e  injured  party  and  against  the  party  whose  fault 
alone  occasions  the  injury,  not  against  the  party  whose  fault 
would  not  have  occasioned  the  injury  but  for  the  fault  ol  the 
plaintiff  himself.  Nothing  is  said  about  a  right  of  action  ac- 
cruing to  the  partj'  injured  in  case  the  injury  is  caused  by  his 
own  failure  to  comply  with  the  statute,  as  well  as  by  the  fail- 
ure of  some  otiter  party.  Unless  there  be  something  in  the 
language  of  the  statute,  or  in  its  manifest  object  and  pur- 
pose  requiring  a  different  construction  in  order  to  make  it 
effective,  the  statute  should  I)e  construed  accoi-ding  to  com- 
mon law  principles  ;  that  is,  contributory  negligence  should 
be  held  a  defense  in  proper  ciises,  unless  the  statute  by  its 
terms  or  manifest  purpose  forbids  such  a  construction. 

Counsel  claim  that  the  statute  should  be  favorably  con- 
strued in  behalf  of  plaintiff,  since  it  was  passed  in  obedi- 
ence to  the  following  provision  of  the  constitution  : 

"  The  general  iissembly  shall  provide  by  law  for  the  proper 
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.  veutilatiou  of  mines,  the  construction  of  escapement  shafts, 
and  such  other  appliances  as  may  be  necessary  to  protect  the 
health  and  secure  the  safety  of  the  workmen  therein;  and 
shall  prohibit  the  employment  in  the  mines  of  children  under 
twelve  years  of  age."     Art.  16,  sec.  2. 

We  are  unable  to  see  how  this  provision  particularly  af- 
fects the  construction  to  be  given  to  the  statute,  except  as  it 
shows  constitutional  diivction  for  its  passage.  The  statute, 
like  other  statutes,  is  to  be  so  construed  as  to  best  promote 
its  objects. 

Considering  the  various  sections  of  the  statute,  it  is  clear 
that  it£  primary  object — its  manifest  purpose — wtis  to  secure 
the  health  and  personal  safety  of  all  peraons  engaged  in 
underground  coal  mining.  Its  primary  object  was  not  to 
create  new  rights  of  action  in  favor  of  minera  against  their 
employers.  The  granting  of  additional  lights  of  action  was 
intended  to  insure  the  enforcement  of  the  statutory  regula- 
tions foV  the  protection  of  the  health  and  safety  of  those  eu- 
g^ed  in  such  mining  pursuits.  This  is  as  apparent  fix>m 
section  10  as  from  section  12.  Section  4  makes  it  the  duty  ■ 
of  the  "  mining  boss,"  among  other  things,  to  see  that  suffi- 
cient timber  of  suitable  lengths  and  sizes  is  placed  in  the 
working  places  of  the  mine  ;  but  by  section  10,  the  duty  of 
securely  propping  the  roof  of  a  mine  by  actually  setting 
such  timbers  thereunder,  is  devolved  upon  any  miner  or 
workman,  at  well  as  upon  the  mining  bo»g,  or  other  per»on 
having  the  control  of  any  working  place  in  the  mine,  and  the 
willful  neglect  of  such  duty  is  made  a  misdemeanor  punish- 
able by  fine  or  imprisonment  eft  both. 

3.  When  plaintiff  found  that  he  could  not  securely  pitip 
the  roof  of  the  working  place  under  bis  control,  and  yet 
thereafter  continued  to  expose  himself  to  imminent  danger 
from  the  falling  of  the  rock,  he  was  not  only  guilty  of  con- 
tributory negligence  as  held  at  common  law,  but  he  was  guilty 
of  violating  section  10  of  the  statute  in  not  taking  steps 
to  obtain  suitable  timber  for  propping,  the  minei  or  in  not 
giving  immediate  notice  to  his  employer  or  its  representative 
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of  the  coDdition  of  the  roof,  bo  that  suitable  timber  might  be 
furniflhed  for  propping  the  siime.  It  is  true  there  waa  evi- 
dence tending  to  show  that  there  were  no  props  about  the 
premises  of  the  defendant  company,  but  there  was  also  much 
evidence  to  the  contrarj- ;  so  that  the  question  whether  the 
defeudaut  company  was  or  was  not  guilty  of  willful  neglect, 
in  the  sense  contemplated  by  the  statute,  is  not  free  from 
doubt  under  the  evidence.  But  it  i»  clear  that  plaintiff 
knowingly  and  voluntarily  neglected  his  duty  in  the  very 
matter  which  brought  about  hie  injuiy.  His  contributory 
negligence  may  therefore  be  said  to  have  been  willful.  To 
hold  that  such  coiiti-ibutoiy  negligence  is  not  a  defense,  cer< 
tainly  would  not  tend  to  promote  the  observance  of  the  vari- 
ous i-equiremenbi  of  the  statute.  On  the  contrary,  such  a 
holding  would  tend  to  decrease  diligence  on  the  part  of  em- 
ployees, since  it  would  enable  them  to  OHrelessly  and  willfully 
expose  their  lives  and  limbs  at  the  risk  of  their  employers. 
This  ivould  tend  to  defeat,  rather  than  to  promote,  the  pii- 
mary  object  and  purpose  of  the  statute.  The  construction  of 
a  statute  which  tends  to  defeat  its  object  is  certainly  to  be 
avoided. 

Law  writers  have  classified  n^Iigence  by  such  distinguish- 
ing names  as  aligTit,  ordinary,  and  gro»» ;  to  these  the  couiis 
have  added  the  term  wilful.  Since  negligence  means  in- 
advertence or  carelessness,  words  implying  an  absence  of 
thought,  care,  or  intention,  it  has  been  snid  that  the  term 
mUfvl  negligenee  is  a  misnomer ;  nevertheless,  the  term  haa 
come  to  have  a  well  settled  signification  in  the  law.  When 
a  person  charged  with  an  important  duty  voluntarily  does  or 
omits  something  in  respeot  to  such  duty,  indicating  a  reckless 
or  wanton  disregard  of  consequences  to  the  lights  or  per- 
sonal safety  of  another,  hie  conduct  is  characterized  as  willful 
negligence.  Negligence  and  contributory  negligence  are 
of  the  same  intrinsie  nature  (/).  ^  if.  G.  R.  R.  Oo.  v.  Rjfan, 
17  Colo.  102)  ;  hence,  we  have  spoken  of  plaintiff's  contrib- 
utory negligence  in  this  case  as  willful,  since  his  oouduct  in- 
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dicated  a  reckless  disregard  of  consequences  to  his  own  life 
or  limb. 

4.  Greater  diligence  should  uot  be  exacted  of  mibera  than 
common  prudence  requires  them  to  exercise,  considering  the 
circumstances  under  which  their  work  is  carried  on.  In  some 
cases  the  dangerous  condition  of  the  roof  of  a  mine  may  not 
be  obvious  without  critical  inspection.  The  defect  may  be 
latent,  and  not  actually  known  to  the  miner,  even  though  the 
mining  boss  might  discover  the  same  by  keeping  the  careful 
watoh  and  tHking  the  precautions  to  keep  the  roof  from  falling 
which  the  statute  imposes  upon  him  as  a  special  duty.  In 
case  of  accident  and  injury  to  the  miner  under  such  circum- 
stances, be  might  not  be  held  guilty  of  such  contributory 
Jiegligence  as  would  prevent  bis  recovery.  The  negligence 
in  such  case  might  be  attributable  to  the  mining  boss,  or,  per- 
Jinps,  to  the  company  itself.  But  where  a  miner  knowingly 
and  voluntarily  exposes  himself  to  the  fulling  of  a  defective 
roof  which  he  has  inspected,  and  found  to  be  so  defective 
that  a  miner  of  common  prudence  should  deem  it  unsafe, 
his  negligence  is  to  be  held  willful  and  sufficieut  to  preclude 
his  recovery  for  an  injury  brought  npoa  himself  for  such 
exposure. 

Our  conclusion  is  that  the  trinl  court  should  have  granted 
a  nonsuit,  or  directed  a  verdict  for  defendant  upon  the 
evidence.  This  court  has  adopted  a  liberal  rule  for  the  deter- 
mination of  questions  of  negligence  and  contributory  negli- 
^nce,  as  an  examination  of  its  decisions  will  show.  Such 
questions  are  generally  questions  of  fact  for  the. jury ;  but 
when  under  the  rule  the  evidence  presents  a  clear  question  of 
law,  the  court  should  decide  the  same  as  such,  and  not  abdi- 
cate its  functions  to  the  jury. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded. 
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Black  et  al.  v.  Bent. 

1.  CBAvfiB  OF  Vkhub,  When  PETinoir  iNBiTTFicuifT. 

When  one  county  U  attached  to  another  for  Jodlotal  purpocM,  a  peti- 
tion for  a  change  of  venue  from  the  countj  to  which  the  other  U 
attached,  upon  the  ground  of  prejudice  of  Ita  inhabitants,  is  inauiB- 
cleat,  unless  It  shows  that  the  prejudice  claimed  extends  to  the 
lahahitants  of  the  former  county. 

2.  Appellate  Practice. 

The  determlnaUoDot  the  trial  court  upon  apetitlon  for  change  of  venue, 
where  its  maUirial  allegalionB  are  denied  b;  counter  aiSdaTits,  is, 
upon  review,  eoUtled  to  great  weight. 

3.  Same. 

When  the  sufficiency  of  a  complaint  lias  not  heen  challenged  by  motion 
or  demurrer,  but  only  by  objection  to  tlie  introduction  of  evidence, 
without  calling  the  court' ■  "attention  to  any  particular  defect  or 
omieaiou,  it  will  be  upheld  upon  review  if  the  facts  alleged  with 
all  reasonable  deductions  that  can  be  drawn  therefrom  are  sufficient 
to  show  a,  cause  of  action. 

4.  Special  Terms  or  Cocbt — FBeBUMPTioM. 

In  the  absence  of  a  special  showlug  to  the  contrary,  it  will  bo  presumed 
that  a  special  term  of  court,  at  which  the  proceedings  under  review 
were  bad,  was  legally  convened.  The  burden  of  overcoming  the 
presumption  of  regularity  of  the  proceedings  rests  upon  him  who 
would  contest  their  validity. 

Appeal  from  the  District  Court  of  Proweri  County. 

Action  for  broker's  commission  upon  the  sale  of  I'eul 
estate.    FlaintifTa  complaint  is  in  substance  aa  follows  : 

"  That  the  defendants  are  indebted  to  him  in  the  sum  of 
five  thousand  dollars  (^,000)  on  account  of  services  i-en- 
dered  as  a  broker  in  the  sale  of  a  large  tract  of  land  (here 
follows  description),  and  which  sale  was  consummated  for 

defendants  by  plaintiff  on  or  about  the day  of  October. 

1890 ;  that  for  such  sale  and  services  the  defendants  agi'eed 
to  pay  plaintiff  the  sum  of  five  thousand  dollars  ($6,000)." 
Demand  for  judgment. 

The  defense  consists:  Firtt,  of  specific  denials  of  each 
allegation  of  the  complaint ;  and,  wcond,  the  defendants  aver 


^dbyGoOglc 


1894.]     ■  Black  v.  BE^"^.  843 

that,  prior  to  the  coDsummatioii  of  the  snle  of  the  premises, 
it  wna  f^reed  between  plniiitiff  und  defeiidmits  that  Iti  the 
event  thiit  s  aale  should  be  effected  by  plaijitiff,  he  was  to 
look  to  the  purchaser  alone  for  his  com  miss  ion  for  negotiat- 
ing and  consummating  the  sale,  and  that  plaiutiff  did  in  tact 
receive  his  commission  from  such  purchaser. 

At  the  time  of  Rliiig  the  answer,  the  defendants  also  filed  a 
petition  for  a  change  of  venne,  upon  the  ground  of  the  preju- 
dice of  the  inhabitants  of  Prowers  county.  This  petition 
was  supported  by  the  affidavits  of  fourteen  parties.  Counter 
affidavits  of  eight  parties  were  filed  by  plaintiff.  The  oonrt 
oven-uled  the  application  for  a  change  of  venue,  and  the 
cause  was  tried  at  the  special  June,  1891,  term  of  the  district 
court  for  Piowera  county.  The  jury  returned  a  vei"dict  for 
the  plaintiff  for  the  sum  of  five  thousand  dollars.  A  motion 
foranewtiial  was  filed  and  oven-uled,  and  judgment  entered 
ou  the  verdict.     The  defendants  bring  the  case  here  by  appeal. 

Messrs.  Waldbon  &  Devjne,  for  appelLuits. 

Mr.  C.  C.  GOODALE  and  Mr.  O.  G.  Hbss,  for  appellee. 

Chibf  Justice  Hayt,  deliyered  the  opinion  of  tbe  court. 

The  firet  eri'or  assigned  is  upon  tbe  niling  of  the  court 
denying  the  defendants'  petition  for  a  change  of  venue.  This 
assignment  of  error  must  be  overruled  for  two  reasons : 

1st.  Shoi-tly  after  tlie  petition  was  filed  and  before  a  hear- 
ing or  decision  was  had  thereon,  tbe  county  of  Kiowa  w)ui 
attached  to  the  county  of  Prowei-s  for  judicial  purposes, 
thereby  rendering  the  petition  insufficient,  as  it  contained 
no  allegation  that  tlie  prejudice  claimed  extended  to  the 
inhabitants  of  tbe  former  county.  Fitzgerald  v.  The  People, 
1  Colo.  66. 

2d.  All  the  mateiial  facts  alleged  in  the  petition  and  affi- 
davits as  a  basis  for  a  change  of  venue  were  denied  in  the 
counter  affidavits  filed,  and  it  was  the  province  of  the  district 
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court  t6  weigh  and  determine  the  upplicatJon  upOQ  the  case 
as  thus  made.  The  dintiict  judge  Hitting  at  the  place  of 
trial  had  facilities  for  information  not  open  to  this  court, 
and  upon  review  weight  should  accoi'dingly  be  given  to  his 
conclusions.     Power  v.  The  People,  17  Colo.  178, 

The  second  and  third  assignments  of  error  qnestlon  the 
sufficiency  of  the  complaint.  The  question  thus  raised  is  to 
be  considered  in  the  liglit  of  the  record,  disclosing,  as  it 
does,  that  the  complaint  was  in  no  way  attacked  in  the  court 
below  by  motion  or  demurrer,  its  sufficiency  having  been 
first  raised  by  an  objection  to  the  introduction  of  evidence, 
no  particular  defect  or  omission  having  at  any  time  been 
called  to  the  attention  of  the  trial  court.  Under  these  cii^ 
cumstances,  if  the  facts  alleged,  with  all  reasonable  deduc- 
tions that  can  be  drawn  therefrom,  are  sufficient  to  show  a 
cause  of  action,  the  complaint  will  be  upheld  upon  review. 
This  court  will  never  encourage  a  practice  tliat  will  tolerate 
concealment  of  objections  in  the  trial  courts  for  the  purpose 
of  overthrowing  the  judgments  of  such  courts  upon  t«view. 

The  particular  defect  in  the  pleading  pointed  out  in  this 
court  is  that  it  fails  to  charge  or  aver  an  employment  of  the 
plaintiff  by  the  defendants  or  either  of  them.  It  does,  how- 
ever, allege  an  indebtedness  for  services  rendered  and  a 
promise  to  pay  for  the  same,  and  this  is  sufficient  as  against 
the  objection  now  under  consideration.  But  counsel  say 
that  any  promise  founded  upon  a  past  cunsideration  is  void. 
Although  counsel  state  the  rule  too  broadly,  if  taken  as 
stated,  it  will  not  overtln'ow  tliis  complaint,  for  the  i-eason 
that  the  promise  to  pay  does  not  appear  to  have  been  made 
after  the  services  were  rendei'ed.  On  the  c<Hitrary,  in  the 
absence  of  a  demurrer,  and  after  answer,  the  presumption 
should  be  indulged  in  favor  of  the  pleading  that  the  promise 
was  made  befora  the  services  were  rendered. 

The  next  assignment  of  error  raises  the  legality  of  the 
special  term  of  court  at  which  the  cause  was  determined. 

The  constitution,  sec.  17,  art.  6,  authorizes  the  holding  of 
special  terms  of  the  district  court  "  under  such  regulations 
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aa  mivy  be  provided  b;  law."  The  statute  passed  in  pursu- 
ance of  this  constitutional  provision,  omitting  the  poition 
relating  to  the  calling  of  a  special  term  when  the  cull  is 
made. during  a  regular  term  of  the  district  court,  reads: 
•urn  •  •  Any  district  judge  may,  in  vacation,  call  a  special 
term  of  ooui-t  within  and  for  any  county  in  the  manner 
aforesaid  by  any  [an]  oi'der  to  be  entered  of  record  on 
the  journal  of  the  court  wilhii;  such  county,  under  such  gen- 
ei'al  rules  previously  adopted  therefor  for  the  government  of 
Buoh  matters  in  his  district ;  Provided,  public  notice  of  the 
holding  of  such  term  be  given  at  least  thirty  days  before 
the  commencing  thei'cof,  in  such  mannev  as  may  have  been 
provided  by  such  general  rules."  Sec.  1076,  Gen.  Stats.,  1 883. 
The  argument  advanced  against  the  legality  of  the  special 
June  term  for  Prowers  county,  this  being  the  term  at  which 
this  cause  was  tned,  is  that  as  the  statute  authorizing  the 
calling  of  special  terms  provides  that  the  same  shall  only  be 
called  and  notice  given  in  pursuance  of  general  rules  previ- 
ously adopted  therefor,  the  record  must  show  afBrmatively 
such  general  rules  and  a  compliance  theiewith,  or  the  pi'o- 
ceedings  bad  at  any  special  term  of  court  must  be  taken  and 
held  to  be  absolutely  void.  The  record  before  us  sets  forth 
the  order  calling  the  special  June  term  for  Prowers  county, 
but  fails  to  show  that  this  order  was  made  and  notice  given 
in  pursuance  of  any  genei-al  lule  or  rules,  or  that  any  such 
rules  were  in  fact  ever  adopted  by  the  district  court  of  the 
third  judicial  district,  this  being  the  district  to  which  the 
county  of  Prowers  is  attached  for  judicial  purposes.  Appel- 
lee contends  that  as  the  court  is  one  of  superior  jurisdiction, 
the  presumption  should  be  indulged  that  all  its  proceedings 
are  regular,  and  that  the  burden  of  overthrowiug  such  pre- 
onmption  rests  upon  appellants.  A  number  of  cases  have 
been  cited  by  appellants  .'is  supporting  their  claim  that  the 
record  should  show  affirmatively  the  existence  of  such  rules 
of  court  and  a  compliance  therewith.  Skinner  v.  Bethoar, 
2  Colo.  383 ;  CUUand  tt  ah  v.  The  People,  4  Colo.  244 ; 
2>unn  V.  The  State,  85  Am.  Dec.  (Ark.)  54.     Some  of  these 
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cases  bave  only  a  remote  beating  apon  the  question,  while 
our  invuRtigation  discloses  that  the  weight  of  authority,  as 
well  as  the  moi-e  recent  cases,  nnnounce  a  contrary  rule  upon 
tlie  precise  qnestion  at  issue.  Tht  State  v.  Ledford,  Q  lied. 
5;  Sparlcman  v.  Daughtry  et  al.y  18  Ired.  168;  Harmanv. 
C'openhaven  et  al,  17  S.  W.  Rep.  (Va.)  482;  State  v.  Bell, 
12  S.  W.  Rep.  (Mo.)  1047. 

In  the  case  of  Skinner  v.  Beihoar,  supra,  the  record  failed 
to  show  upon  what  day  or  place  the  court  was  held,  "  or  who 
pi'esided  therein,  or  what  ministerial  otGcers  attended,"  and 
the  court  expressed  the  opinion  that  the  record  must  show 
these  facts  to  give  the  couit  jurisdiction. 

In  Cleltand  et  al.  v.  The  People,  tupra,  the  court,  after 
announcing  the  well  undei-stood  rule  that  any  proceeding  at 
a  term  begun  and  held  without  authority  was  illegal  and  roid, 
held  that  where  a  judge  called  a  special  term  the  fact  should 
affirmatively  appear  in  the  record. 

All  the  facts  required  to  be  shown  of  record  by  the  above 
cases  affirmatively  appear  in  the  recoi'd  before  us.  The 
oi-der  was  made  calling  the  special  term  at  the  time  and 
place  at  which  the  term  was  in  fact  held,  and  such  order  is 
copied  into  the  record  before  us,  and  is  apparently  free  from 
objectiim. 

The  case  of  Dunn  v.  The  State,  lupra,  is  more  nearly  in 
point,  as  in  that  case  it  was  held  that  the  power  to  call  a 
special  term  being  a  special  power,  every  fact  necessaiy  to 
its  exercise  must  be  made  to  appear  of  record,  otherwise  it 
will  be  presumed  that  the  power  was  improperly  exercised. 

In  support  of  the  opposite  view,  we  have,  first,  the  case  of 
Thf  State  v.  Ledford,  supra,  in  which  it  is  held  that  in  a 
superior  court  the  regularity  of  its  proceedings  would  be 
presumed,  and,  inasmuch  as  a  special  term  might  legally  be 
held,  the  fact  that  it  was  held  on  a  particular  day,  at  the 
proper  place,  is  sufficient,  prima  facte,  to  show  that  it  wxs 
the  due  and  proper  time  for  holding  the  term  of  court.  This 
decision  was  afterwards  affirmed  in  the  case  of  Sparkman  v. 
Daugktry,  supra. 
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This  question  came  before  the  supreme  court  of  Vii-ginia 
in  the  recent  case  of  Sarman  v.  Copenhaven  et  al.,  tupra, 
under  the  following  circumstances  :  The  statute  authorized 
the  judge  of  the  eircuil  court,  by  an  order  to  be  directed  to 
the  clerk,  to  appoint  a  special  term,  and  provided  that  the 
clerk  should  inform  the  commonwealth's  attorney  and  the 
sheriff  of  such  appointment,  and  post  a  copy  of  the  warrant 
on  the  front  door  of  the  court  house,  etc.  It  appearing 
that  the  statute  htid  been  complied  with  with  respect  to  the 
posting  of  the  warrant  and  order,  the  appellate  court  decided 
that  it  was  presumed  that  all  the  other  provisions  of  the 
statute  were  duly  complied  with. 

In  the  case  of  The  State  v.  Bell,  twpra,  it  was  held,  with 
reference  to  special  terms,  that  iu  the  absence  of  any  showing 
whatever  upon  the  subject,  it  should  be  assumed  that  a  sjw- 
cial  term  was  properly  and  legally  held. 

^he  legality  of  the  special  term  at  wliich  tliis  case  was 
tiied  in  the  district  court  was  in  no  way  questioned  iu  that 
court.  It  is  raised  for  the  firat  time  upon  this  appeal.  If  it 
bad  been  raised  in  the  trial  court,  the  proofs  could  have  been 
easily  obtained  and  incorporated  into  the  record  of  this  ciLse 
and  reviewed  in  tliis  court,  but  this  not  having  been  done,  it 
is  certainly  no  part  of  the  duty  of  appellee  to  cause  to  be 
certified  into  this  court  such  general  rules,  if  any,  as  had 
previously  been  adopted  for  the  government  of  such  mattem 
in  the  district  court.  The  record  of  those  rules  are  not 
primarily  a  part  of  the  record  of  this  case,  and  if  appellant 
desired  to  contest  the  validity  of  the  special  term  on  account 
of  the  absence  of  rules  regulating  the  matter,  or  of  noncon- 
formity with  such  as  may  have  been  adopted,  we  think  the 
burden  of  overcoming  the  presumption  of  the  regularity  of 
the  pi-oceedings  rested  upon  him,  and  in  the  absence  of 
such  showing  we  shall  assume  that  the  special  June  term  in 
Prowers  county  was  legally  convened. 

Objection  is  made  to  the  certificate  of  publication  of  the 
order  for  the  speoial  term.  The  order  was  published  in  both 
Prowers  and  Kiowa  counties.     In  the  former  county  it  was 
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published  in  the  Lamar  Register,  and  pi-oof  thereof  made  by 
the  affidavit  of  one  George  B.  Memll,  manager  of  ench 
paper.  This  we  think  a  sufficient  compliaiico  with  the  stat- 
ute requiring  evidence  of  publication  in  the  form  of  a  certifi- 
oaie  of  the  printer  or  publisher. 

The  last  assignment  of  error  is  as  follows :  "  That  the  ver- 
dict of  the  jury  is  contrary  to  the  evidence  in  this :  that  said 
verdict  finds  a  joint  employment  by  both  of  the  said  defend- 
ants of  said  plaintiS,  and  also  a  joint  promise  by  both  said 
defendants,  whereas  the  uncontradicted  testimony  is  to  the 
e£fect  that  the  promise  and  employment,  if  any,  was  a  sev- 
eral promise  and  employment  by  the  defendant,  A.  R.  Black." 
This  objection  is  without  merit,  as  the  evidence  strongly 
tends  to  show  a  joint  employment  by  both  defendants  of 
plaintiff.  Moreover,  the  objection  was  not  made  in  the  court 
below,  and  cannot  for  tliis  reason  prevail  here.  The  judg- 
ment will  be  affirmed.  • 

A^rmed, 


Aggers,  AasESSOE,  v.  The  People  ex  bel.  The  Towh 

OP  MONTCLAIB. 

1.  Taxation — Statutoby  CouaTBUcnoN. 

Slatates  relating  to  taxes  should,  where  the  langDage  will  permit,  ho 
so  construed  as  U>  give  effect  to  tlie  obvious  intention  of  the  legls. 
latura,  rather  than  to  defeat  that  Intentloii  by  too  strict  an  adher. 
eoce  to  the  letter. 

2.  Same — Asbbssoh's  Powbb  to  Extend  Ouittbd  Taxes. 

The  assessor  has  power  and  it  is  his  duty,  under  sec.  3830,  Milts'  An. 
Stats.,  when  it  is  discovered  certain  speciaj  taxes  upon  particuJftr 
property  have  been  omitted  from  the  aasessment  book,  to  place 
the  Batne  upon  his  book  with  all  aiTearages  which  should  have 
been  assessed  in  former  years,  notwithstanding  the  property  had 
been  regularly  listed  and  the  amisaiou  consisted  only  in  failing  to 
extend  the  special  tax  levy. 

3.  Const tTCTioNAi.  Law — Limitation. 

The  limitation  contained  in  sec.  3,  art.  It,  of  the  constltutlau,  is  as  to 
the  amount  of  indebtedness  a  town  may  contract,  and  not  upon  its 
power  of  taxation. 
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4.  PABTIBB — MXTTDAXUB. 

Id  an  application  for  mandamui  ain>liuit  an  aMewor  to  compel  hlra  tq 
extend  special  taxes  levied  by  town  authorises,  the  town,  as  relator, 
la  the  proper  party. 

Error  to  the  DUtriet  Court  of  Arapahoe  CouiUg. 

Os  THE  18th  of  November,  1890,  the  southwest  quarter 
of  section  6,  tbwnship  4  south,  range  67  weat,  in  the  county 
of  Arapaho6  nnd  state  of  Colorado,  was  duly  platted  and 
annexed  to  the  town  of  Montclnir  as  "  Porter  and  Raymond'a 
Montclair,  an  Addition  to  the  Town  of  Montclair,"  and  on 
January  1,  1891,  the  south  half  of  the  southeast  quarter  of 
section  6,  in  said  township  and  range,  was  duty  platted  and 
annexed  to  said  town  as  "Porter  and  Raymond'e  Second 
Addition  to  Montclair,"  and  ever  since  said  dates  respectively 
said  additions  were,  and  still  are,  a  part  of  and  included 
within  the  territory  of  the  town  of  Montclair. 

In  September,  1891,  the  board  of  trustees  of  the  town  of 
MoDtclsir  levied  a  tax  of  eighteen  mills ;  and  in  September, 
1892,  fifteen  mills,  for  town  purposes.  These  levies  wei-e 
reported  to  the  county  commissioners.  The  assessor  entered 
the  property  in  said  additions,  properly  described  as  lots  and 
blocks,  upon  the  tax  list  and  assessment  book  for  those  yeairs, 
but  extended  these  respective  levies  for  town  purposes  only 
upon  the  property  in  Montclair  outside  of  these  two  additions, 
and  omitted  to  extend  tfaem  upon  the  lands  included  within 
them. 

In  1S9S,  upon  the  discovery  of  this  omission,  the  relator, 
the  town  of  Montclair,  requested  the  plaintiff  in  error,  the 
then  assessor  of  Arapahoe  county,  to  place  the  property  in 
these  additions  upon  the  assessment  roll  for  1898,  and  extend 
the  tAzes  so  levied  for  1891  and  1892  against  the  same.  Upon 
his  refusal  to  do  so,  the  relator  instituted  this  proceeding. 
The  court  below  gianted  a  peremptory  writ  of  mandamui  to 
compel  him  to  perform  this  duty.  From  this  judgment  he 
prosecutes  this  writ  of  error. 
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Mr.  I.  N.  Steveks  and  Mr.  Robert  E.  Foote,  for  pliun- 
tiff  in  eri-or. 

Messi-8.  Talbot  &  Denison,  for  defendant  in  error. 

Mb.  Justice  Goddabd  delivered  the  opinion  of  the  court. 

The  foregoing  brief  summary  sufficiently  presents  the  ques- 
tion involved  in  this  case,  namel}' :  Does  the  fact  that  the 
fcixes  only,  and  not  the  land,  were  omitted  from  the  tax  list 
and  assessment  roll,  entitle  relator  to  the  relief  sought  under 
the  following  provisions  of  our  statute  relative  to  the  assess- 
ment of  back  taxes  ? 

"All  taxes  shall  be  levied  for  the  fiscal  year  ending  Novem- 
ber  thirtieth  (30)  in  each  year,  and  shall  be  a  perpetual  lien 
upon  all  real  estate  subject  to  taxation,  until  such  taxes  and 
any  penalty,  chaiges  and  interest  which  have  accrued  thereon, 
shall  be  paid ;  and  any  property,  I'eal  or  personal,  which  has 
by  niistake  or  oversight  been  omitted  from  the  tax  list  for 
any  yeai-  or  years,  shall  be  subject  to  assessment  for  all  back 
taxes  properly  chargeable  thereou."  Mills'  An.  Stats.,  sec. 
8770;  Gen.  Stats.,  sec.  2818. 

"  If  by  any  means  any  property,  real  or  personal,  shall  be 
omitted  in  the  assessment  of  any  year  or  series  of  years,  and 
not  put  upon  the  assessor's  book,  the  same  when  discovered 
shall  l>e  assessed  by  the  assessor  for  the  time  being,  and  placed 
upon  his  book  before  the  same  is  returned  to  the  county  clerk, 
with  all  the  arrear^es  of  taxes  whicli  should  have  been 
assessed  and  paid  in  former  yeais,  charged  thereon,  or  in  case 
of  th^  failure  or  neglect  of  the  assessor,  the  same  shall  be 
assessed  by  the  treasurer,  as  provided  for  '  additional  assess- 
ments.' "     Mills'  An.  Stats.,  sec.  8820;  Gen.  Stats.,  sec.  2857. 

It  is  urged  in  aigument  of  counsel  for  plaintifF  in  error 
that  since  the  language  of  the  statute  is  that  property  omitted 
from  the  tax  list  or  omitted  from  the  assessment  hook  shall 
be  subject  to  assessment  for  back  taxes,  and  it  appearing  from 
the  facta  in  this  case  that  the  property  was  not  omitt«d  from 
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either,  but  only  the  town  tax,  that  the  case  is  not  one  that 
comes  within  the  letter  or  puiTiew  of  the  statute. 

We  can  see  no  ment  in  this  claim.  The  purpose  of  the 
statute  evidently  is  to  prevent  property  from  escaping  taxa- 
tion through  ovei'sight,  omission  or  mistake,  and  to  enahle 
the  taxing  oflBcers  to  impose  upon  all  property  its  just  and 
equal  proportion  of  the  public  burden.  The  strict  construc- 
tion contended  tor  by  counsel  for  respondent  would  prevent 
the  accomplishment  of  this  object  and  purpose.  We  think 
rather  that  the  rule  of  construction  that  should  be  adopted 
is  as  stated  in  Cornwall  v.  Todd,  88  Conn.  448,  quoted  with 
approval  by  Cooley  in  the  second  edition  of  his  work  on 
Taxation,  p.  274 :  "  In  construing  statutes  relating  to  taxes, 
therefore,  we  ought,  where  the  language  will  permit,  so  to 
construe  them  as  to  give  effect  to  the  obvious  intention  and 
meaning  of  the  legislature,  rather  than  to  defeat  that  inten- 
tion by  a  too  stiict  adherence  to  the  letter." 

No  renson  can  be  perceived  why  the  omission  to  extend  or 
enter  the  taxes  upon  propeity  listed  and  valued  would  justify 
the  exemption  of  such  property  from  taxation,  when  the  omis- 
sion of  the  property  itself  fiom  the  tax  list  would  notdoso. 
If  support  for  this  view  is  needed  it  may  be  found  in  the  case 
of  City  of  Wheeling  v.  Hawley,  1 8  West  V«.  472.  The  court  in 
that  case  had  under  consideration  a  statute  the  exact  converse 
of  ours,  and  which  provided :  "  If  the  assessor  discover  that 
'  any  taxes  on  personal  property  were  omitted  in  any  former 
year  •  •  •  he  shall  enter  the  same  with  interest  thereon  in 
his  personal  property  book." 

And  it  was  contended  that  the  statute  did  not  authorize 
the  assessor  to  list  omitted  property,  but  only  to  extend  omit- 
ted taxes.  The  court  say ;  "  Doubtless  the  purpose  of  the 
statute  was  not  to  let  any  man  escape  from  his  shara  of  the 
burdens  of  taxation,  because  by  accident  or  design  in  any 
year  he  was  not  charged  with  the  amount  of  taxation  to 
which  he  was  liable  -on  the  property  owned  by  him.  •  •  • 
To  give  the  construction  to  the  statute  contended  for  by  the 
counsel  of  the  plaintiff  in  error  would  be  not  only  to  viulate, 
in  my  opinion,  the  plain  letter  of  the  statute,  but  certainly 
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its  spirit  and  purpose,  and  would  have  the  effect  to  offer  a 
premium  to  the  taxpayer  to  evade  &  proper  return  of  his 
property  for  taxation.  •  •  •  I  can  see  nothing  in  the  lan- 
guage and  spirit  of  the  statute  which  would  justify  the  con- 
struction contended  for." 

In  Overit^  v,  Foote,  43  N.  Y.  290,  in  conHtrning  a  statute 
similar  to  ours,  in  a  case  wherein  the  pi-operty  was  in  fact 
Msessed  in  a  prior  year,  but  to  a  person  not  the  owner,  the 
court  say :  "  Hera  the  tax  is  for  certain  specific  property, 
taxed  as  personal  propeity ;  and  the  fact  that  it  was  assessed 
to  a  stranger,  and  not  to  the  owner,  the  previous  year,  brings 
it  within  the  plain  purpose  and  spiiit  of  the  law  authorizing 
this  assessment.  Within  the  law,  that  was  an  'omission  in 
the  assessment  roll '  of  18S4." 

We  are  of  the  opinion  that  while  the  case  before  us  does 
not  come  within  the  strict  letter  of  the  statute,  that  it  does 
come  clearly  within  its  spirit,  and  the  court  below  properly 
so  held.  The  further  objection  that  by  ex  tending  these  taxes 
in  addition  to  the  ten  mills  levied  for  1893,  thereby  charging 
agunst  the  land  an  aggregate  of  forty-three  mills,  is  in  vioU- 
tion  of  section  8,  article  11,  of  the  constitution,  is  also  unten- 
able. The  limitation  therein  provided  is  as  to  the  amount  of 
indebtedness  a  town  may  contract,  and  not  upon  its  power  of 
taxation. 

In  answer  to  the  claim  that  by  failing  to  appear  before  the 
board  of  equalization  "  the  town  is  estopped  from  assailing  ' 
the  assessment,"  suffice  it  to  say  the  town  is  not  assailing 
the  assessment,  but  concedes  its  correctness  and  regularity. 
That  the  relator  is  the  proper  party  to  institute  this  action, 
see  The  People  ex  rel.  The  County  of  Contra  Gotta  v.  The 
Board  of  Supervisors  of  the  County  of  Alameda,  26  Oal.  642 ; 
The  Fla.  0.  ^  P.  R.  Co.  v.  State  ex  rel.  The  Mayor,  etc.,  81 
Fla.  482;  The  People  ex  rel.  Ca»e  v.  Collins  et  a/.,  19 
Wend.  56. 

The  correctness  of  the  judgment  of  the  oonrt  below  seems 
to  us  too  clear  to  admit  of  serious  controversy.  The  judg- 
ment is  therefore  affirmed. 

A^rmed. 
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CONDTTIONAX   SALXa. 

The  condiUon  of  b  sale  and  delivery  of  p«i8onsl  property  that  title  1 
■hall  not  Test  In  the  purchaser  until  payment  ot  the  price  is  Tulid  t 
aa  Bgalagt  those  whu^^iush^aB  the  Hame  with  nntlca  nf  thq  con 
Hon,  andcreHTtorajyl'Q  become  such  witli  knowledge  of  the  vi 
""dort "rTgEtaj^  and  where  no_tal8e  credit__ha8j)eon  induced  Tjy  tlieH 
"  Oitenar5le~owour8iiip  and   poMessiae  of  the  _  vendee.      Oeorgt   I 


Hrror  to  the  Counttf  Court  of  Pitkin  County. 

The  facts  upon  which  the  questioa  presented  for  our  con- 
sideration upon  this  review  arose  are  in  brief  its  follows : 
Clai'k  and  Deuman,  the  defendants  in  error,  brought  an  action 
i^;unst  Samuel  Fickes  and  Siimael  Bennett  to  recover  for 
goods,  wares  and  merchandise  sold  and  delivered,  sued  out  a 
wi-it  of  attachment  and  levied  upon  one  "  engiue  '  Reliable ' 
No.  78 ;  one  '  Bay  State '  boiler,  thirty-five  horse  power ;  one 
No.  2  *  Dixie  '  sawmill  and  attachments,  including  saws  and 
all  sawmill  attachments;  one  inspirator,"  as  the  property  of 
Samuel  Bennett,  and  being  at  the  time  of  levy  in  his  pos- 
session. In  that  action- A.  E.  Jooes,  plaintiff  in  error,  inter- 
vened, claiming  to  be  the  owner  of  the  propeity. 

Upon  the  trial  of  this  intervention,  the  uucontradicted 
evidence  diiseloses  that  prior  to  the  15th  day  of  October, 
1890,  Jones  was  the  owner  of  the  property,  and  on  that  date 
sold  the  same  to  Fickes  &  Bennett  under  the  following 
j^reement : 

"  This  agreement,  made  the  15th  day  of  October,  A.  D. 
1890,  betweeu  A.  £.  Jones,  of  Aspen,  Colomdo,  and  S.  Fickes 
and  S.  Bennett,  of  the  siime  place, 

"Witoesseth,  That  whereas  the  said  Fickes  &  Bennett 

have  a  sawmill  and  appurtenances,  consisting  of  one  engine, 

'Reliable'  Ko.  78;  one  *  Bay  State'  boiler,  thirty-five  horse 

power ;  one  Ko.  2  '  Dixie '  sawmill  and  attachments,  iiiclud- 
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ing  sawB  and  all  sawmill  attachments;  one  inspirator,  the 
property  of  A.  K.  Jones,  in  (heir  possession — 

"  Now,  for  and  in  consideration  of  the  sum  oE  $1  to  him  in 
hand  paid,  the  said  Jones  agrees  to  sell  and  deliver  the  same 
to  said  Fickea  &  Bennett  for  the  sum  of  tl,513.50,  to  be  by 
them  paid  therefor,  and  which  sum  they  agree  to  pay  there- 
for to  said  Jones  in  installments,  and  the  said  FIckes  &  Ben- 
nett hereby  agree  that  no  title  to  any  part  of  said  property 
shall  vest  in  them  by  reason  of  any  payments  made  on 
account  thereof  until  the  entire  puixshase  price  shall  be  fully 
paid,  and  that  in  case  of  their  failure  full^-  to  pay  said  pur- 
chase price,  any  part  payments  made  on  account  thereof  shall 
Ifficome  and  be  forfeited  to  the  said  A.  £.  Jones,  as  rent  for 
the  use  of  eaid  property  by  the  ssjd  Fickea  &  Bennett,  and 
that,  until  paid  for,  they  hold  and  will  hold  the  same  as  the 
agents  of  the  said  A.  E.  Jones. 

"  The  pfirchase  price  the  said  Fickes  &  Bennett  promise 
and  agree  to  pay  in  full  on  or  before  the  15tb  day  of  April, 
1891. 

"  Upon  the  payment  of  said  purchase  price  in  full,  the  said 
Jones  shall  and  hereby  agrees  to  deliver  to  said  Fickes  & 
Bennett  or  their  assigns  a  bill  of  sale  of  said  propei'ty  and 
every  part  thereof. 

"  In  witness  whereof,"  etc. 

There  was  evidence  inti-oduced  tending  to  show  that  prior 
to  giving  the  credit  for  the  mei-chandise  sued  for  in  the  orig- 
inal  action,  Clark  &  Denman  were  notified  by  Jones  of  the 
terms  upon  which  Fickes  &  Bennett  had  purchased  the 
engine,  boiler,  etc.,  and  that  he,  Jones,  claimed  the  mill  as 
his  own  until  it  was  paid  for  according  to  the  terms  of  the 
agreement.  The  coui-t  disregarded  this  testimony  and  held 
tliat  "  as  a  matter  of  law,  it  ia  immaterial  whether  the  plain- 
tiffs, before  giving  ci-edit  to  Fickes  &  Bennett,  had  notice  of 
the  contract  and  conditions  under  which  the  intervener  deliv- 
ered the  property  in  question.  •  •  •  That  notice  to  said 
plaintiffs  being  immateiial,  the  plaintiffs  are  entitled  to  hold 
said  property  as  against  the  iutervenor ; "  and  rendered  judg- 


Dicized  by  Google 


1894.]  Jones  v.  Clabk.  855 

tnent  in  fitTOr  of  plaintilb  and  dismisBed   the   petition  of 
intervention  at  the  costs  of  intervenor. 

^0  reverse  this  judgment  intervenor  prosecutes  this  writ 
of  error. 

Messrs.  Wilson  &  Salmon,  for  plaintiff  in  error. 

Mr.  Charles  K.  Bell  and  Mr.  D.  J.  Hatnes,  for  defend- 
ants in  error. 

Mb.  Justice  Goddabd  delivered  the  opinion  of  the  court. 

It  being  conceded  that  Fickes  &  Bennett  held  possession 
of  the  property  in  question  by  virtue  of  the  agreement  of 
sale  above  set  foi-tb,  and  bad  not  piiid  the  agreed  considera- 
tion therefor,  the  sole  question  presented  by  the  record  is 
whether  a  conditional  sale  of  this  character  can  be  upheld  as 
-  against  a  creditorof  the  vendee,  who  becomes  such  with  full 
knowledge  of  its  terms.  There  would  be  no  difficulty  in 
answering  this  question  were  it  not  for  the  foimer  decisions 
of  this  court.  In  the  case  of  George  v.  Tuftg,  5  Colo.  162, 
conditional  sales  of  this  kind  are  held  to  be  "  constructively 
fraudulent  as  to  creditors,  and  the  property,  so  far  as  their 
rights  are  concerned,  is  considered  as  belonging  to  the  pur- 
chaser holding  the  possession ; "  and  that  notice  of  the  lieu 
does  not  affect  the  right  of  creditors;  while  in  the  later 
case  of  Qerow  v.  Castello,  11  Colo.  560,  it  was  expressly  held 
that  a  conditional  sale  was  good  as  against  a  purchaser  with 
notice.  The  rules  announced  in  these  cases  are  so  at  variance 
as  ia  leave  the  law  of  this  state  upon  the  subject  of  condi- 
tional sales  in  doubt  and  uncertainty ;  and  it  devolves  upon 
ns  in  this  case,  since  the  question  of  the  validity  of  a  condi- 
tional sale  as  against  one  who  purchases  the  property,  or  a 
creditor  who  gives  credit  to  the  vendee  with  notice  of  its 
terms,  is  directly  presented,  to  settle  this  doubt  and  deter- 
mine what  rule  shall  obtain  in  this  jurisdiction. 

The  latter  case  is  in  accord  with  the  current  of  authority 
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ia  England  and  in  this  country,  and  in  effect  overnilea  the 
former  decision  in  George  v.  Ihtfti,  supra.  But  the  court,  ia 
pronouncing  the  opinion,  omite  any  mention  of  that  case; 
and  since  the  doctrine  announced  therein  is  predicated  npon 
several  Illinois  decisions  and  follows  the  exceptional  doctrine 
of  the  courts  of  that  state,  upon  the  theory  that  it  is  based 
upon  and  grew  out  of  peculiar  statutor}'  pi'ovisious  in  rela- 
tion to  chattel  moi-tgages  similar  to  our  own,  which  changed 
the  common  law  and  inhibited  sales  of  this  character,  it 
becomes  important  to  examine  the  cases  so  relied  on  and 
determine  if  the  assumption  of  the  court  in  this  respect  was 
well  founded.  They  are  Murch  v.  Wright,  46  III.  468;  W> 
Cormick  v.  Sadden^  87  III.  870 ;  Ketchum  v.  Watgon,  24  111. 
591 ;  ffervey  et  al.  v.  M.  I.  L.  Works,  98  U.  S.  664. 

The  case  of  March  v.  Wright  involved  the  construction  of 
an  instrument  in  the  form  of  a  lease  for  a  piano.  The  court 
held  tliat  the  transaction,  although  in  the  form  of  a  lease,  was 
a  conditional  sale  of  the  piano ;  also,  that  it  was  "  a  contract ' 
legal  and  valid  as  between  the  parties,  but  made  with  the 
risk  on  the  part  of  the  vendor  of  losing  his  lien  in  case  the 
property  should  be  levied  upon  by  creditors  of  the  purchaser 
while  in  the  possession  of  the  latter,"  citing  in  support  of 
the  proposition  thus  announced,  Jenning»  v.  Oage,  13  111. 
610;  Brundage  v.  Camp,  21  III.  330;  MeOormick  v.  Sadden, 
87  111,  870,  No  mention  ia  made  of  the  chattel  mortgage 
act,  nor  do  either  of  the  cases  cited  involve  consideration  of 
a  chattel  mortgage,  nor  in  fact  a  conditional  sale.  The  ques- 
tion at  issue  in  Jennings  v.  Gage  was  whether  certain  goods 
were  delivered  witli  the  consent  of  the  vendor.  The  facta 
were  :  Gage,  Dater  &  Massey,  merchants  of  the  city  of  New 
York,  sold  to  Van  Valin  a  bill  of  goods,  taking  in  payment 
his  notes  at  four,  six  and  nine  months,  secured  hy  a  mortgage 
on  real  estate  in  Wisconsin,  the  goods  to  be  shipped  to  Chi- 
cago, but  not  to  be  delivered  to  Van  Valin  until  he  gave  an 
iudorser  on  the  notes  satisfactory  to  J.  H.  Burch.  The 
goods  were  forwarded  to  Van  Valin,  care  of  James  Peck  & 
Company,  warehousemen,  who  were  instructed  by  Burch  not 
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to  deliver  them  without  inatruotiona  from  him.  Van  Valin, 
however,  ptud  the  charges  and  obtaiaed  poesession  of  the 
goods  without  giving  the  indoiser,  and  subsequently  sold 
tJiem  to  Jennings.  Gage  et  a1.  brought  an  action  of  trover 
against  Jennings  for  their  valae  and  recovered  judgment. 
The  judgment  was  reversed  for  error  in  the  instractiona 
given  to  the  jury.     The  court  aay : 

"  The  questions  of  law  arising  upon  the  other  instruction, 
and  the  qualification  annexed,  are  of  a  diffei-ent  character. 
That  instrueUon  is  based  on  the  supposition  that  Jennings 
was  a  purchaser  of  the  goods  in  good  &ith  and  for  a  valuable 
consideration.  Whether  the  evidence  would  have  justified 
the  jury  in  finding  that  he  was  such  a  purchaser  is  not  now 
the  question.  The  good  faith  of  the  transaction  was  a  matr 
ter  peculiarly  appropriate  for  the  consideration  of  the  jury, 
and  as  such  the  defendant  had  the  right  to  have  it  submitted 
to  and  passed  upon  by  them.  *  *  «  Does  the  instruction,  as 
qualified  by  the  court,  exclude  the  idea  of  Van  Valin  having 
obtained  possession  of  the  goods  by  the  consent  of  plaintiffs? 
If  it  does,  the  instruction  was  correct;  otherwise  it  was  erro- 
neous. A  moment's  consideration  will  show  that  all  the 
facts  stated  hypothetically  in  the  qualification  may  be  true, 
and  still  Van  Valin  may  have  got  the  possession  of  the  goods 
temporarily,  by  the  consent  of  the  plaintiffs.  •  •  •  Under 
such  circumstances,  a  bona  fide  purchaser  from  Van  Valin 
would  be  protected." 

In  Srundagt  v.  Camp,  the  facte  were :  Brundage  sold  two 
mules  to  one  Crouch,  and  delivered  them  upon  the  promise 
of  Crouch  that  he  would  give  a  note  with  security  on  a  cer- 
tain day.  Relying  on  this  promise,  Brundage  delivered  the 
mules,  saying  that  if  the  note  and  security  was  given  on 
Monday,  the  mules  should  be  bis.  Crouch  failed  to  give  the 
DOte  and  security,  and  afterwards  sold  the  males  to  Camp, 
who  had  no  notice  of  the  arrangement  between  Brund^e 
and  Crouch.  Brundage  brought  an  action  of  i-eplevin  f^inst 
Camp  to  recover  possession  of  the  mules.  Breese,  J.,  speak- 
ing for  the  court,  says : 
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"Here  then  was  an  unconditional  delivery.  It  did  not 
depend,  and  could  not  depend,  on  the  giving  a  note  and  secu- 
rity at  a  future  day,  for  the  delivery  was  inprfBsenti  and  abso- 
lute, qualified  by  nothing — ^by  no  condition." 

And,  after  discuaaing  the  authorities  upon  the  general 
question  of  conditional  Bales,  he  further  says :  "  Now,  in  this 
ease,  the  plaintiff,  with  the  intention  of  selling,  voluntarily 
parted  with  the  mules  on  the  deceitful  promise  of  Crouch  to 
furnish  the  note  and  security.  The  plaintiff  put  Crouch  in 
full  possession  of  the  property,  clothed  him  with  the  strong- 
est marks  of  ownership  of  such  property,  enabling  him  to 
thereby  commit  the  fraud,  which  he  did  commit  by  the  sale 
to  the  defendant,  who  is  a  bona  fide  purchaser  for  a  fair  price. 
*  '  *  There  is  no  pretense  in  this  case  tliat  Camp,  before 
his  purchase,  had  any  notice  whatever  of  this  secret  claim  of 
Bruiidage  on  the  property.  He  is  to  all  intents  and  puiposes 
a  purchaser  in  good  faith  for  a  valuable  consideration,  and 
without  notice  of  any  liens  on  the  property." 

In  McCormick  v.  Hadden,  also  cited  in  George  v.  Ti^ftt,  it 
appears  Gilbert  Hadden  had  purchased  a  span  of  horses  from 
Geot^e  M.  Hadden,  and  they  were  delivered  to  him,  under 
an  agreement  that  be  was  to  give  a  chattel  mortgage  as  secu- 
rity for  the  purchase  money.  This  he  failed  to  do.  About 
a  year  afterwards  Gilbert  Hadden  gave  a  chattel  mortgage 
on  the  horaes  to  McCormick  as  security  for  the  purchase  price 
of  a  reaper.  After  tlie  reaper  was  delivered  and  the  mort- 
gage given  to  McCormick,  George  M.  Hadden  took  the 
hor»e6  away.  Thereupon  McCormick  brought  an  action  of 
replevin  and  recovered  their  possession.  If  support  is  found 
in  these  decisions  for  the  rule  announced  in  Murch  v.  Wright, 
it  is  only  to  the  extent  that,  under  a  conditional  sale,  the 
vendor's  title  cannot  be  asserted  against  an  innocent  purchater. 

The  ease  of  Ketehum  v.  Watton  was  decided  upon  the  fol- 
lowing facta:  Watson  sold  a  horse  to  Outlaw  for  $80.00, 
took  his  note  for  the  amount,  and  delivered  the  property. 
Outlaw,  not  being  aUe  to  pay  the  note.  It  was  afterwards 
agreed  that  tlie  sale  should  be  rescinded ;  that  Watson  should 
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destroy  the  note  and  Outlaw  should  keep  the  horse,  and  if 
he  paid  Watson  hy  the  first  of  February  following,  then  he 
was  to  own  the  horse.  If  he  did  not  pay  at  that  time,  it  was 
to  be  Watson's  property.  The  court  say:  "The  sale  to 
Outlaw  of  tiie  horse  in  question,  made  in  August,  1859,  was 
perfected  hy  delivery  to  him.  His  title  was  then  complete. 
The  resale  by  Outlaw  to  Watson,  in  October  following,  whs 
not  perfected  by  delivery,  nor  was  there  any  change  of  pos- 
session. The  title,  therefore,  did  not  pass.  To  pass  the  title 
as  between  thii-d  persons,  there  must  be  a  change  of  posses- 
sion, BO  that  others  may  not  be  deceived  and  defrauded  by 
the  appearance  of  ownership  in  one,  while  the  title  is  really 
in  another." 

The  court  adds  the  remark ;  "  The  whole  transaction  is  in 
fraud  of  tiie  chattel  mortgage  act."  We  are  unable  to  see 
what  relation  this  remark  could  have  to  the  facts  in  the  case, 
the  question  decided  being  that  a  sale  of  personal  property 
without  delivery  did  not  pass  the  title  and  would  not  be 
valid  as  Hgainst  creditoi's,  not  by  reason  of  any  contravention 
of  the  chattel  mortgage  act,  but  because  it  was  against  the 
policy  as  established  in  that  state,  and  would  have  been  in- 
valid hei'e  by  virtue  of  our  stittute  of  fi-auds,  and  is  like  in 
principle  to  the  case  of  Cook  v.  Mann,  6  Colo.  21. 

The  case  following  this  in  the  same  volume,  being  an  action 
between  Ketcbum  and  another  Watson,  is  a  case  more  in  point 
upon  the  question  involved  in  the  case  of  George  v,  Tufta, 
and  upon  the  question  before  us.  The  plaintiff  asked  this 
instruction,  which  the  court  gave : 

"If  the  plaintiff  sold  Outlaw  a  horse,  conditioned  that  it 
should  not  be  his  property  until  paid  for,  and  that  Ketchum 
was  cognizant  of  such  contract,  they  will  find  for  plaintiff, 
unless  the  property  was  in  possession  of  Outlaw,  and  the 
indebtedness  accrued  to  Ketchum  before  such  notice,  and 
while  Outlaw  had  said  hn»ie  in  hid  possession  ;  and  if  such 
be  the  case  you  will  find  for  defendant. 

*>  We  think  the  court  erred  in  giving  it  without  this  mate- 
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lial  qualiScation,  namely,  that  Eetchum  was  cognizaot  of  the 
contract  before  he  gave  credit  to  Outlaw. 

"  This  view  rendered  it  necessary  tliat  the  court  should 
have  given  the  thii-d  instruction  asked  by  defendant,  that 
unless  they  believe  from  the  evidence  that  Ketchum  had 
notice  of  the  sale  to  Outlaw  before  he  purchased  the  notes, 
they  will  find  for  defendant.  It  was  error  to  i-efuse  this  in- 
struction." 

The  only  other  ease  cited  is  Hervey  v.  R.  I.  L.  Worka,  93 
U.  S.  (8  Otto)  671,  an  action  which  originated  in  the  state 
of  Illinois,  and  involved  the  validity  of  a  conditional  sale  of 
locomotives,  and  was  determined  by  the  law  as  it  was  pre- 
viously decided  by  the  courts  of  that  state.     The  court  say : 

"  The  policy  of  the  law  in  Illinois  will  not  permit  the 
owner  of  personal  property  to  sell  it,  either  absolutely  or 
conditionally,  and  still  continue  in  the  possession  of  it.  *  *  * 
The  coui-ts  of  Illinois  say  that  to  suffer,  without  notice  to 
the  world,  the  real  ownership  to  be  in  one  person  and  the 
ostensible  ownership  in  another,  gives  a  false  credit  to  the 
latter,  and  in  this  way  works  an  injury  to  third  persons." 

The  court  speaks  of  the  policy  of  the  law  as  declared  by 
the  courts  of  Illinois,  and  does  not  deny  the  right  of  a  vendor 
to  make  a  conditional  sale  of  pergonal  pioperty  because  of 
any  statutuory  limitation,  but  because  of  the  adoption  by 
those  courts  of  the  principle  timt  it  was  against  publio  policy 
to  permit  a  transfer  and  delivery  of  the  possession  of  personal 
property  clothed  with  a  secret  lien,  and  thereby  enable  the 
ostensible  owner  to  induce  false  credit  on  the  strength  of  his 
possession'. 

Neither  in  this  case,  nor  in  any  of  the  Illinois  oases  that 
we  have  been  able  to  find,  is  any  support  found  for  the  prop- 
osition announced  in  Q-eorge  v.  7^i^,— that  notice  of  a  Hen 
did  not  affect  the  rights  of  creditors.  It  is  true  the  Illinois 
courts  did  so  hold  in  the  caxes  cited  to  this  proposition,  to  wit, 
Frank  v.  Miner,  50  III.  447,  and  Porter  v.  Dement,  85  lU. 
478 ;  but  those  were  cases  whei-e  a  chattel  mortg^^e  had 
been  given  and  was  defective  in  failing  to  comply  with  the 
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statutory  requiremenU  —  ft  proposition  not  in  any  way  in- 
volved in  Qeorge  v.  Tuftt,  nor  in  any  manner  aniUogous  to 
it.  In  thia  respect  the  court  not  only  misapprehended  the 
effect  of  the  IlHnoia  decisiona,  but  went  far  beyond  them  ; 
and  we  are  unable  to  find  in  those  cases  any  oonstrucl^on  of 
a  chattel  mortgage  act  that  we  feel  bound  to  follow  and 
accept  by  reason  of  the  adoption  of  that  statute  by  our  legis- 
lature. Nor  do  we  feel  bound  to  follow  the  doctrine  of  those 
decisions  any  further  than  they  may  meet  oui-  approval  as 
the  correct  annunciation  of  principles  of  geneial  jurispru- 
dence. The  question  of  a  conditional  sale  was  before  the 
supreme  court  of  the  United  States  subsequently  in  Harknesi 
V.  JtutselL,  118  U.  S.  663,  a  case  that  originated  in  the  tem- 
tory  of  Idaho,  where  there  existed  a  law  relating  to  chattel 
mori^ges,  and  in  the  transaction  in  question  they  had  made 
no  effort  to  comply  with  that  law.  Judge  Bradley,  in  an 
elaborate  opinion,  after  I'eferring  to  the  authorities  upon  this 
subject,  both  English  and  Ameiican,  sustained  the  sale,  both 
upon  reason  and  authority.  Speaking  of  the  Illitiois  cases, 
be  said : 

"  The  law  has  been  held  differently  in  Illinois,  and  very 
nearly  in  conformity  with  the  English  decisions  under  the 
operation  of  the  bankrupt  law.  The  doctrine  of  the  supreme 
court  of  that  state  is,  that  if  a  person  agrees  to  sell  to  another 
a  chattel  on  condition  that  the  price  shall  be  paid  within  a 
certain  time,  retaining  the  title  in  himself  in  the  meantime, 
and  delivers  tlie  chattel  to  the  vendee  so  as  to  clothe  him 
with  the  apparent  ownership,  a  bona  fide  purchaser  or  an  exe- 
cution oi-editor  of  the  latter  is  entitled  to  protection  as  against 
the  claim  of  the  original  vendor.  •  •  •  We  do  not  mean  to 
say  that  the  Illinois  doctrine  is  not  supported  by  some  deci- 
siuns  in  other  states.  There  are  such  decisions ;  but  they 
ai'e  few  in  number  compared  with  those  in  which  it  is  held 
that  conditional  sales  ai'e  valid  and  lawful,  as  well  gainst 
third  persons  as  against  the  parties  to  the  contract,  *  "  • 
It  is  only  necessary  to  add  that  there  is  nothing  either  in  the 
statute  or  adjudged  law  of  Idaho  to  prevent,  in  this  ease,  the 
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operation  of  the  general  rule,  which  we  consider  to  be  estab- 
lished by  orerwhelniing  authority,  namely,  that,  in  the  absence 
of  fraud,  an  agreement  for  a  conditional  sale  is  good  and 
valid,  aa  well  against  third  pei-Hons  as  against  the  parties  to 
the  transaction ;  and  the  further  rule,  that  a  bailee  of  per- 
sonal property  cannot  convey  the  title,  or  subject  it  to  exe- 
cution for  his  own  debts,  until  the  condition  on  which  the 
agreement  to  sell  was  made  has  been  performed." 

iThe  rule  announced  in  Gerow  v.  Cattello,  supra,  is  not  only 
sustained  by  the  greatweight  of  authority,  but  is  also  founded 
upon  the  better  reason,  and  in  adhering  thereto  we  place  our- 
selves in  line  with  the  general  current  of  authority.  It  is 
certainly  equitable  and  can  in  no  instance  work  a  hardship 
to  third  parties  to  uphold  conditional  aales  of  personal  pro[^ 
)  erty  as  valid  against  those  who  purchase  the  same  with  notice, 
!  and  creditors  who  become  such  with  knowledge  of  The  ven- 

I*  dor's  rights,  and  where  no  false  credit  has  been  inducedTjy 
the  osteneHSIe  ownership  and  possession  of  the  vendee. 
(  In  this  view  of  the  law,  it  was  a  mateiial  inquiry  before 
the  tiial  court  whether  the  defendants  in  error  had  notice  of 
the  conditions  upon  which  Fickes  &  Bennett  purchased  the 
property  in  question,  and  the  court  erred  in  disregarding  the 
testimony  introduced  upon  that  question.  For  this  reason 
the  judgment  will  be  reversed  and  the  cause  remanded. 

Reverted. 


JoME3  v.  Williams  et  al. 

Janet  v.  Clark,  ante,  358,  followed. 

M-ror  to  the  County  Court  of  Pitkin  County. 
Messrs.  Wilson  &  Salhos,  for  plaintiff  in  error. 
Mr.  PORTBB  Plumb,  for  defendants  in  error. 
Pek  Cubiam,  This  case  presents  the  same  question  de- 
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cided  in  A.  E.  Jones  v.  W.  8.  Clark  and  F.  H.  Denman, 
ante,  p.  853,  and  for  the  reasons  therein  given,  the  judgment 
will  be  reversed  and  the  cause  remanded. 

Reverted. 


Wears  bt  al.  v.  Johnson  et  ai« 

1.  Statdtort  ComTRucnoN — Public  Laxds — Hohebtead. 

Tb«  proviso  in  mo.  2682,  MlUa'  An.  State.,  bu  reference  colely  to  lands 
the  title  ot  which  still  remans  in  the  government.  It  was  Inserted 
to  prevent  way  apparent  clash  between  the  stat«  statute  and  the  pro- 
vi^on  of  the  federal  statute  exempting  a  homestead  taken  there-* 
nnder  from  llabitit;  tor  any  debt  contracted  prior  to  the  Issnance 
of  patent. 

2.  HOMiaTEADB — JuiraHEKT  LlXNB. 

Real  estate  which  had  not  been  subjected  spedflcallyto  a  judgment 
lien  b;  the  levy  of  an  execntion  before  It  was  homest«aded,  is  ex< 
einpt  from  execution. 

3.  STATDTOBT  OOMSTBTICTIOIT. 

Homestead  and  exemption  laws  are  to  be  llberall;  (ionstriied. 
Appeal  from  the  District  Court  of  Weld  County. 

This  is  an  action  to  determine  the  right  of  possession  to 
certain  real  estate  in  Weld  county,  viz.,  the  west  hal£  of  the 
northeast  quarter,  and  the  east  half  of  the  iioithivest  quarter 
Qf  section  twenty-four,  township  two  north,  range  sixty-five 
west  of  the  sixth  piincipal  meridian.  Plaintiffs  had  judg- 
ment in  the  district  court,  and  the  defendanUi  bring  the  case 
here  by  appeal.  The  opinion  of  this  court  is  based  upou  the 
action  of  the  district  coui-t  in  sustaining  a  general  demurrer 
to  the  amended  third  and  fourth  defenses. 

Ill  the  third  defense  it  is  alleged  that  the  land  was  origi- 
nally filed  on  as  a  United  States  homestead  entry  in  1884,  but 
that  final  proof  was  made  December  T,  1888,  as  a  preemption 
entry,  but  it  is  averred  that  the  premises  were  occupied  by 
defendant  Xathan  Weare  and  his  wife  as  a  homestead.  It 
is  contended  by  ooansel  that  without  any  entry  of  the  word 
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homestead  in  the  mat^n  of  the  record,  the  land  acquired  &nd 
proved  upon  hs  a  preemption  entry,  being  occupied  as  the 
residence  of  the  family  of  the  entryman,  is  exempt  by  virtue 
of  the  Gtenei'al  Statutes  of  Colorado. 

In  the  fourth  defense  it  is  averred  that  Nathan  Weare 
obtained  a  final  receiver's  receipt  for  the  land  from  the 
United  States  as  a  preemption  entryman  on  December  T, 
1888,  and  on  December  14, 1888,  caused  the  word  homestead 
to  be  written  on  the  mai^n  of  the  record  of  said  receiver's 
receipt  and  signed  the  aame,  which  signature  whs  duly 
attested  by  the  county  clerk  and  recorder  of  Weld  county, 
Colorado ;  that  the  land  does  not  exceed  two  thousand  dol- 
lars in  value,  and  was  constantly  occupied  as  a  homestead  by 
the  wife  of  siud  Weare. 

Appellee  Johnson,  plaintiff  below,  having  duly  obtmned 
judgment  against  said  Weare,  November  13,  1888,  in  the 
district  court  of  Weld  county,  on  December  6, 1888,  eight 
days  before  this  homestead  marginal  entry  was  made,  duly 
filed  in  the  county  clerk's  office  a  transcript  of  judgmeut  of 
docket  entries  in  due  form,  which  remained  on  permauent 
file  in  said  office,  as  well  as  recorded  therein  ;  that  execution 
issued  on  the  judgment  December  6,  1888,  and  was  levied  on 
the  land  December  17th. 

The  question  raised  by  this  defense  is ;  Was  the  lien  of 
Johnson's  judgment  upon  t!ie  land  defeated  by  the  subse- 
quent entry  of  the  word  "  homestead  "  on  the  margin,  before 
the  levy  of  the  execution  ? 

Messrs.  HowzB  &  WiixSBA,  for  appellants. 

Mr.  H.  N.  Haykbs  and  Mr.  W.  J.  Weebbr,  for  appellees. 

Chief  Justice  Hayt  delivered  the  opinion  of  the  court. 

It  is  admitted  in  the  third  amended  defense  that  the  defeud- 
ant,  Natlian  Weare,  took  nothing  by  his  homestead  filing  in 
the  United  States  land  office,  as  he  had  previoasly  exhausted 
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his  homestead  light.  The  title  acquired  by  him  was  by  vir- 
tue of  the  preemption  laws  aad  not  otherwise ;  hence  no 
exemption  is  claimed  under  the  provisions  of  the  United 
States  statutes  with  reference  to  homesteads,  as  in  the  case 
of  Mercantile  Co.  v.  Davit,  ISColo.  98.  Exemption  is,how- 
ever,  claimed  nnder  the  proviso  of  the  following  statute  of 
this  state,  viz : 

"Every  interest  in  land,  legal  and  equitable,  shall  he  sub- 
ject to  levy  and  sale  under  execution,  and  the  claim  or  pos- 
sessory right  of  any  defendant  in  execution,  in  or  to  any 
public  lands,  may  be  levied  upon  and  sold  under  execution, 
in  the  same  manner  as  if  the  same  were  held  by  sucfa  defends 
ant  in  fee  simple;  Provided,  That  nothing  in  this  chapter 
contained  shall  be  so  construed  as  to  give  any  plainttfF  in 
execution  the  inght  to  levy  on  any  land  filed  on  by  any  pei'- 
Bon,  iu  the  land  office  of  the  Colorado  land  district,  and  occu- 
pied aa  a  homestead  by  the  defendant  in  execution."  Mills' 
An.  Stats.,  sec.  2582. 

The  proviso  has  reference  solely  to  lands  the  title  of  which 
still  remains  in  the  government.  It  wns  inserted,  we  think, 
as  a  precautionary  measura  to  prevent  any  apparent  clash 
between  the  state  statute  and  the  provision  of  the  fedei-al 
statute  making  a  homestead  taken  thereunder  exempt  from 
liability  for  any  debt  contracted  prior  to  the  issuance  of  pat- 
ent.    Sec.  2296,  Revised  Statutes  of  the  United  States. 

The  language  of  the  state  statute,  following  as  it  does  the 
declaration  in  geneml  terms  that  "the  claim  or  possessory 
right  of  any  defendant  in  execution  may  be  levied  upon  and 
sold,"  etc.,  clearly  indicates  that  the  proviso  refers  to  lands 
filed  upon  and  held  merely  by  possessoiy  title,  and  not  to  lands 
after  final  proof  has  been  miide  and  to  which  a  receiver's 
receipt  has  been  issued.  The  demurrer  to  the  third  defense 
was  therefore  properly  sustained. 

The  demurrer  to  the  amended  fourth  defense  calls  for  a 
consideration  of  the  following  statutory  provisions : 

"A  transcript  of  the  docket  entiy  of  any  judgment  in  the 
judgment  docket,  certified  by  the  clerk,  may  be  filed  with 


DiclzedbyGoOglC 


866  Weare  t,  Johnson.  [Sept.  T., 

the  recorder  of  tiny  county;  and  from  the  time  of  filing  sacfa 
transcript,  the  judgment  shall  become  a  lien  upon  all  the  real 
property  of  such  judgment  debtor  not  exempt  from  execu- 
tion in  Buch  county,  owned  by  him,  or  which  he  may  after- 
wards acquire,  until  the  aaid  lien  expires.  The  lien  shall 
continue  for  six  years  from  the  entry  of  judgment,  unless 
the  judgraentbe  previously  satisfied."    Sec.  232,  Code  of  1887. 

"  Every  householder  in  the  state  of  Colorado,  being  the 
head  of  a  family,  shall  be  entitled  to  a  homestead  not  exceed- 
ing in  value  the  sum  of  two  thousand  dollars,  exempt  from 
execution  and  attachment,  arising  from  any  debt,  contract  or 
civil  obligation  entered  into  or  incurred  after  the  first  day  of 
February,  in  the  year  of  our  Loi-d  one  thousand  eight  hundi-ed 
and  Bixty-eight."     Sec.  2132,  Mills'  An.  Stats. 

"  To  entitle  any  person  to  the  benefit  of  this  act,  he  shall 
cause  the  word  'homestead'  to  be  entered  of  record  in  the 
mai^in  of  his  recorded  title  to  the  same,  which  marginal  entry 
shall  be  signed  by  the  owner  making  such  entry  and  attested 
by  the  clerk  and  recoi'der  of  the  county  in  which  the  premises 
ill  question  ai-e  situated,  together  with  the  date  and  time  of 
day  upon  which  such  marginal  entry  is  so  made."  Sec.  2133, 
Mills'  An.  Stats. 

Since  the  case  was  tried  in  the  court  below,  the  precise 
question  raised  by  the  demurrer  to  the  amended  fourth  de- 
fense has  been  passed  upon  by  the  court  of  appeals  of  this 
state.  The  effect  of  the  special  statute,  as  well  as  that  of  the 
general  law,  is  set  forth  in  the  opinion  in  Woodward  v.  PeopU'i 
Nat.  Bank,  2  Colo.  App.  369,  so  clearly  as  to  relieve  us 
from  any  extended  review  of  the  question.  See,  also.  Letch' 
ford  V.  Carl/,  52  Miss.  791 ;  Stom  v.  Darnell,  20  Tex.  11 ; 
Wildermuth  v.  Koenig,  41  Ohio  St.  180 ;  Hawthorne  v.  Smith, 
8  Nev.  182 ;  Nevada  Bank  v.  Treadway,  17  Fed.  Rep.  887, 
8  Sawyer,  456. 

In  Woodward  v.  The  Bank,  supra,  it  was  held  that  the  judg-  , 
tnent  lien  acquired  by  the  judgment  creditor  upon  the  real 
estate  of  the  debtor  must  yield  to  the  special  law  in  case  of 
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homesteads.  The  two  statutes  are  in  pari  materia,  and  must 
be  construed  together. 

Applying  the  law  to  the  facts,  the  court  makes  use  of  the 
following  language,  which  is  particularly  in  point  ia  the  pres- 
ent case :  "  The  property  in  question  not  having  been  sub- 
jected specifically  to  the  judgment  lien  by  the  levy  of  an 
execution  before  it  was  withdrawn  as  a  homestead,  it  was 
exempted  from  the  levy  of  the  execution." 

The  homestead  act  provides  that  the  homestead  shall  be 
exempt  from  " execution  and  attachment"  If  it  is  exempt 
from  execution,  it  must  of  necessity  be  exempt  from  the  lien 
of  the  judgment,  as  a  judgment  lien  tliat  cannot  be  enforced 
is  of  no  avail.  This  construction  is  in  accord  with  the  course 
of  the  law,  constitutional  and  statutory,  in  this  state,  and  in 
hai'iuony  with  all  the  decisions  of  this  coui-t. 

Acquiring  a  homestead  and  its  preservation  for  the  family 
is  a  matter  of  public  interest  in  a  free  gnvernment.  The 
constitution  requires  the  general  assembly  to  pass  liberal 
homestead  and  exemption  laws.  It  does  not  in  tertus  require 
the  courts  to  liberally  construe  such  laws  as  may  be  passed, 
but  liberal  exemption  laws  would  be  of  slight  avail  to  the 
debtor  if  illiberally  construed  gainst  him.  And  such  a  con- 
struction would  be  out  of  baimony  with  the  every  utterance 
of  this  court  upon  the  subject.  Says  Helm,  J.,  in  Bamett  v. 
Knight,  1  Colo.  &m: 

"  Two  governing  principles  underlie  all  homestead  legisla- 
tion: 

"First.  The  beneficent  design  of  protecting  the  citizen 
liouseholdet  and  his  family  from  the  dangeis  and  miseries  of 
destitution  consequent  upon  business  reveises  or  upon  calam- 
ities from  other  causes ;  and 

*'  Second.  The  sound  public  policy  of  securing  the  perma- 
nent habitation  of  the  family,  and  cultivating  the  local  inter- 
est, pride  and  affection  of  the  individual,  so  essential  to  the 
stability  and  prosperity  of  a  government. 

"  Homestead  exemption  is  entirely  the  creature  of  statute, 
but  the  statute  is  not  in  derogation  of  the  common  law,  for 
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at  common  law  the  citditor  had  no  right  to  sell  the  debtor's 
land ;  and  the  rule  is  fully  establUhed,  that  the  statutory 
provitjioR8  are  to  be  liberally  construed  for  the  purpose  of 
giving  effect  to  the  principles  above  named." 

To  give  the  statute  the  construction  contended  for  by 
appellees  would  be  extending  its  terms  in  favor  of  the  cred- 
itor to  the  manifetit  injury  of  the  householder,  and  this  we 
cannot  do.  The  homestead  esemptiou  having  been  claimed 
in  this  case  before  the  levy  of  any  writ  of  execution  or  atUch- 
ment,  tiie  property  was  exempted  by  the  very  terms  of  the 
statute,  and  the  demurrer  to  the  fourth  defense  should  not 
have  been  sustained. 

The  judgment  will  accoi-diiigly  be  reversed,  and  the  cause 
remanded  for'  further  proceedings  in  accordance  with  this 
opinion. 

Reverted. 


Vahdeviee  V-  Fetta. 

Tni  Dkcisioit  or  the  Coubt  of  AppraiiB  ii>  this  Cabr  Appbotbd. 

Tli«  doctrines  and  conclusions  announced  by  tiie  court  of  appeals  In 
thli  case  (3  Colo.  App.  410)  are  approved.  It  was  there  held,  la 
Bubstanoe,  that: 

When  an  administrator  asBerta  a  claim  which  in  anyiriBe  tenda  to 
diminish  the  estate,  he  should  prooore  the  appointment  of  a  repre- 
sentative of  bts  trust. 

The  power  of  a  court  of  equity  to  hold  as  a  mortgage  an  Instrument 
which  is  in  form  an  absolute  deed,  is  well  settled. 

The  rule  Is  infieilble  that  In  order  to  take  a  case  out  of  the  statute  of 
frauds,  it  is  essential  that  the  contract  be  established  b;  clear,  defi- 
nite and  conclusive  proofs. 

Generally,  a  party  to  an  action  is  Incompetent  to  testify  of  his  own 
moUon,  or  in  his  own  behalf,  when  any  person  appeal's  and  defends 
as  heir  of  a  deceased  person. 

In  a  suit  where  a  minor  is  concerned,  nothing  can  be  admitted  against 
his  interest.  His  representative  should  insist  that  no  step  be  taken 
which  may  be  in  any  ma^nnor  legitimately  the  subject  of  objection. 

Where  the  guardian  hesitates  or  fails  in  the  performance  of  his  dutv, 
the  court  will  defend  the  minor's  rights. 
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A  cradltoT  of  aD  estate  who  has  lDt«rvened  In  an  acUon  by  the  admin- 
istrator against  the  hetr,  and  who  Is  intSTested  In  the  snccess  of  the 
latter,  has  a  right  to  object  to  testimony  by  the  plaintiff  In  hU  own 
bohalt 

Appeal  from  the  Oourt  of  Appeali. 

Messrs.  StTJUUVAH  &  May,  for  appellftot 

Messrs.  Mabkhah  &  Cabb  and  Mr.  G.  M.  Allen,  for 
appellee. 

Mb.  Jdbtice  Goddakd  delivered  the  opinion  of  the  court. 

This  esse  comes  befora  us  on  an  appeal  from  a  judgment 
of  the  couit  of  appeals.  In  the  opinion  delivered  bj'  Presi- 
dent Judge  Bisaell  of  that  coui-t,  and  found  at  page  420, 
8  Colo.  App.,  the  facts  are  fully  stated,  and  the  qaestions 
presented  therein  are  discussed  in  his  usual  luminous  and 
forcible  manner,  and  the  conclusion  readied  is  in  accord 
with  well  established  and  beneficent  equitable  principles. 

We  ^lee  with  ttie  intimation  of  the  learned  judge  that 
it  is,  at  least,  not  free  from  doubt  whetlier  the  appellate  court 
ought  not,  sua  aponte,  to  exclude  the  testimony  of  Vandevier 
from  the  coiisideintion  of  the  case,  notwithstanding  the  fail- 
ure of  the  guardian  ad  litem  and  the  court  below  to  protect 
the  minor's  rights  byolijecting  to  or  excluding  testimony  so 
manifestly  incompetent.  But,  however  that  may  be,  we  are 
clearly  of  the  opinion  that  the  admission  of  his  testimony 
over  the  objection  of  the  intervenor  constitutes  an  error  that 
must  reverse  the  judgment  of  the  court  below.  The  judg- 
ment of  the  court  of  appeals  is  tlierefore  affirmed. 

Affirmed. 
Vol.  XX— 24 
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ASDBEWB  ET  AL.   T.  CaBLILB  BT  AL. 

1.  PmcncE— Pabtiks  nr  KiECTrxEirr— Judomeht. 

Tbe  right  of  %  plaintiff  to  Institute  a  joint  action  of  ejectment  against 
all  who  are  In  possession  of  the  demaDded  premiBes  Is  clear,  and 
tbe  right  of  the  defendants  to  make  separate  defenses  is  equally 
well  establislied.  Bnt  while  thej  may  require  separate  trials,  find- 
ings and  Judgments,  unless  thcj  dn  so  in  proper  dme,  a  joint  jadg- 
ment  may  be  entered  against  them  all. 

2.  PsBBUupnoa  nr  Fatob  of  Verdict. 

Tbe  proceedings  of  the  lower  court  must,  unless  the  contrary  appear* 
of  record,  be  presumed  to  have  been  regular  in  every  respecL 

3.  APPKIJ.ATX  TBACTICX — lUXATEKIAI.  ERBOR. 

A  ruling,  although  technically  erroneous,  if  not  prejudicial  to  the  rights 
of  the  party  compMning,  does  not  constitute  reversible  error. 

*.  Pbactice— Ad  Dajucu. 

When  the  defendants  have  answered,  tbe  pl^ntifl  is  not  limited  to  th« 
relief  demanded  In  bis  complaint. 

£rror  ta  the  Bigtrict  Court  of  Pueblo  County. 

The  defendants  in  error  instituted  four  actions  in  eject- 
ment iigftinst  a  large  number  of  persons,  including  plaintiffs- 
in  error,  to  recover  possession  of  lota  1  and  2,  of  the  soutli- 
west  quarter  of  section  31,  township  20  south,  of  range  64 
Tvest.  The  complftintB  allege  a  joiDt  cause  of  action  against 
all  of  tbe  defendants,  and  pray  for  joint  relief,  both  as  to 
recovery  of  possession  of  the  property,  and  damages.  The 
plaintiSfl  in  error  filed  sepniiite  answei-s,  setting  up  a  several 
occupancy  of  particular  portions  of  the  land  by  tliem  resjiec- 
tively,  and  a  disctHimer  as  to  the  residue. 

The  defendants  in  error,  in  tlieir  reply  to  so  much  of  the 
KCparate  answers  as  alleged  the  sepamte  occupancy  of  the 
defendants,  respectively,  alleged  tliat  each  and  all  of  the  de- 
fendants were  holding  possession  of  portions  of  siud  prem- 
ises in  common,  as  op[iosed  to  the  estate  and  title  of  plaintiffs 
in  and  to  the  whole  and  every  part  thereof,  and  that  during 
all  of  the  time  of  their  said  occupancy  there  was  a  commu- 
nity of  interests  among  them  in  withholding  the  whole  and 
eveiy  part  of  the  premises  from  the  phtiiilit^. 
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By  coDsent,  the  four  actions  were  consolidated,  and  tried 
to  the  court  without  a  jury  as  one  case.  The  court  found 
that  defendants  in  error  held  the  fee  simple  title  to  the  prem- 
ises, and  at  the  commenoement  of  the  action  were  entitled 
to  the  possession  thereof ;  and  further  found  that  the  defend- 
anls  and  each  of  them  in  said  consolidated  actions  were  guilty 
of  unlawfully  withholding  from  the  pluintiffd  the  premises, 
as  respectively  described  in  the  complaints,  and  that  the 
plaintiffs  were  entitled  to  recover  the  same  of  and  from  the 
said  defendants  and  each  of  them,  and  further  found  that 
the  plaintiffs  had  sustained  dam^es  by  reason  of  the  unlaw- 
ful withholding  of  the  premises  by  tlie  defendants  respec- 
tively, in  separate  amounts  against  each,  and  rendered  a  joint 
judgment  for  possession  of  the  premises,  and  several  judg- 
ments for  the  separate  amouute  of  damages  so  found  against 
defendants  respectively. 

The  evidence  introduced  upon  the  trial  is  not  preserved 
by  a  bill  of  exceptions,  and  the  errors  upon  which  plaintiffs 
in  error  rely  for  a  reversal  of  the  judgment  are  predicated 
solely  upon  the  record  proper.  These  are :  First,  that  the 
coai't  en-ed  in  finding  that  the  defendants  and  each  of  them 
in  the  consolidated  action  are  guilty  of  unlawfully  withhold- 
ing from  plaintiffs  the  premises,  as  described  in  the  com- 
plaints, and  that  plaintiffs  were  entitled  to  recover  the  same 
from  defendants  and  each  of  them ;  and,  tecond,  in  making 
separate  findings  of  damages  against  the  seveml  defendants, 
and  eiTed  in  reiidenng  judgment  upon  these  findings. 

Messrs.  McFeelet  &  McAlinbt  and  Messrs.  Galli- 
OAK,  Dbasbz  &  HioflDia,  for  plaintiffs  in  error. 

Mr.  John  M.  Waldeon,  for  defendants  in  error. 

Mb.  Justice  Goddabd  delivered  the  opinion  of  the  court. 

The  objections  urged  against  the  judgment  in  this  case  are 
more  technical  than  substantial.    The  right  of  defendants  in 
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error  to  institute  a  joint  notion  i^inet  all  of  the  defendants 
ia  clear;  and  the  right  of  defendants  to  make  separate  de- 
fenses, and  to  demand  separate  tiialu,  is  equally  well  estab- 
lished. Love  V.  Wilboum,  5  Ii'edell,  344 ;  JacJcion  v.  Woods 
et  al.,  5  Johns.  Rep.  278  ;  Qreer  et  al.  v.  Mezei  et  al.,  24  How. 
(U.  S.)  268 ;  Walker  v.  Read,  59  Tex.  187  ;  Smith  et  al.  v. 
ShacUeford,  9  Dana,  452. 

Yet  it  does  not  follow  that  because  defendants  filed  sepa- 
rate answers,  setting  up  a  separate  defense  to  distinct  portions 
of  the  land  described  in  the  complaint,  that  separate  findings 
and  judgments  agitinst  them  must  be  bad.  While  they  may 
require  separate  trials,  findings  and  judgments,  unless  they 
do  so  in  proper  time  a  joint  judgment  may  well  be  rendered 
against  them,  undei'  the  allegations  of  the  complaint.  Smith 
V.  STiadclefordt  tupra  ;  Winaru  v.  Christy ,  4  Cal.  70 ;  Jaekton 
V.  SeovilU,  5  Wend.  95 ;  Ellis  v.  Jeant,  26  Cal.  272 ;  Lick  v. 
Stockdale,  18  Cal.  219. 

In  this  CHse  it  does  not  appear  that  a  request  for  separate 
findings  and  judgments  was  made  by  plaintiffs  in  error,  nor 
was  there  any  ohjeotion  or  exception  made  to  the  judgment 
as  rendered;  but,  on  the  other  hand,  it  does  appear  tliat 
by  consent  the  actions,  as  originally  brought,  were  oonsoU- 
dated  and  tried  together  as  one  case ;  and  it  may  well  be  pre- 
sumed, since  the  evidence  introduced  and  the  proceedings 
had  on  the  trial  have  not  been  preserved,  that  the  judgment 
was  rendered  in  pui-suance  of  a  stipulation,  or  at  least  by  the 
consent  of  counsel  for  plaintiEfd  in  error.  As  was  said  in  the 
case  of  Martin  v.  Force,  8  Colo.  199 :  "  To  support  the  ver- 
dict of  the  jury  or  the  finding  of  the  court,  we  are  bound  to 
make  every  fair  and  just  intendment.  The  proceedings  of 
the  lower  court  must  he  presumed  to  have  been  regular  in 
every  respect,  unless  the  contrary  appears  in  the  record." 

We  cannot  perceive  whereia  the  plaintiffs  in  error  were 
in  any  way  prejudiced  by  the  form  of  the  judgment  as  ren- 
dered. It  can  no  more  injura  them  for  the  judgment  to  be 
E^^nst  all  for  the  possession  of  the  entire  premises  than  for 
the  part  each  occupied,  hut  would  rather  redoond  to  their 
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benefit,  since  the  entry  of  sep&rate  judgmenU  for  pos^essioQ 
would  necessarily  increase  their  costs,  find  the  separate  find- 
ings and  judgments  against  each  as  to  damages  we  must  as- 
sume were  sustained  by  the  evidence  introduced  upon  the 
trial,  and  adopted  by  the  court  as  better  securing  the  ends  of 
justice  in  the  case  in  the  least  burdensome  manner  to  defend- 
ants. If  it  may  be  said  that  the  judgment,  being  a  joint 
judgment  for  the  possession,  and  separate  as  to  damages,  if 
rendered  without  consent,  ia  technically  erroneous,  it  is  an 
error  in  no  way  prejudicial  to  the  rights  of  plaintiffs  in  error, 
and  hence  would  not  constitute  revereible  error.  As  held 
in  the  case  of  Sahoolfield  v.  Houle,  IS  Colo.  394 :  "  It  is  not 
every  error  that  calls  for  a  reversal  of  a  judgment.  To  have 
this  effect  the  error  must  appear  to  have  been  prejudicial  to 
the  parties  seeking  to  take  advantage  of  it."  And  as  ex- 
pressly enacted  in  section  78,  Code  of  1887:  "The  court 
shall  in  every  stage  of  an  action  disregard  any  error  or  defect 
in  the  pleadings  or  proceedings  which  shall  not  affect  the 
substantial  rights  of  the  parties,  and  no  judgment  shall  be 
revereed  or  affected  by  reason  of  such  eiTor  or  defect." 

The  fuither  assignment  of  error,  that  the  judgments  for 
damages  are  excessive,  because  in  tlie  aggregate  in  excess  of 
the  ad  damnum,  ha  without  merit.  The  defendants  having 
answered,  the  plaintiff  is  not  limited  to  the  relief  demanded 
in  his  complaint.  Sec.  169,  Code  of  1887  j  Beeker  v.  Pugh, 
9  Colo.  589 !  Kayier  v.  Maugham,  8  Colo.  282. 

We  are  of  the  opinion  that  the  record  fails  to  disclose  any 
error  that  would  justify  a  reversal  of  the  judgment.  The 
judgment  is  therefore  affirmed. 
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GCK>DTKOONTZ  V.   ThE  PeOPLE  BZ   EEL.  SaWYEB. 

1.  SoLDiBBs'  Aint  SAII.OB3'  Home. 

The  Soldien'  and  S^lora'  Home  is  entitled  to  be  supported  bj  the  state 
the  same  as  other  state  institntioDS,  except  that  thoae  InsUtaUona 
in  which  the  Inmates  are  Involuobirily  conftaed  may  be  entitled  to 
preference.  In  case  the  public  revenues  are  not  sufflcient  for  all. 

2.  APPBOPBtATIOVS — Rbtb!»l-b. 

Every  legislative  act  making  an  appropriation  wbere  the  money  appro- 
priat«d  is  not  actually  in  the  treasury,  should  specify  the  revenue 
of  tlie  particular  fiscal  year  out  of  nhlcli  the  appropriation  Is  to  be 
p^d;  but  an  act  which  does  nut  definitely  specify  such  revenne  la 
not  void,  praelitd  suob  rerenue  can,  from  the  lani;ni>K°  an<^  purposes 
ol  the  act,  be  ascertained  with  reasonable  certainty. 

S.  Obdeb  of  PAnna  AppnoPBiATioirs. 

Tlie  state  auditor  Is  bound,  after  reserting  sufitclent  funds  for  the  pay- 
ment of  preferred  appropriations  and  expenses,  to  issue  warrants 
for  other  appropriations  in  the  order  of  tlie  takii^  effect  of  the  leg- 
islative acts  making  such  other  appropriaUons,  taking  care  never 
to  issue  warrants  in  excess  of  the  funds  or  revennes  provided  for 
their  payment. 

4.  Rate  or  Taiatiom. 

Under  existing  statutes,  the  revenue  of  a  particular  fiscal  year  cannot 
be  definitely  determined  until  the  state  hoard  of  equalisation  iiaa 
determined  whether  or  not  it  will  fix  the  rate  of  taxation  for  sach 
year  lower  titan  four  mills  on  the  dollar. 

fi.  ANTiciPATisa  Retevoes. 

For  some  purposes  the  public  revenue  may  be  anticipated  and  drawn 
upon  when  the  taxes  have  been  actually  levied  according  to  law, 
but  the  levy  Itself  cannot  be  thus  anticipated  and  drawn  upon. 

Error  to  the  DUtriet  Court  of  Arapahoe  County. 

Application  in  the  district  court  for  writ  of  mandamut. 
Judgment  was  rendered  awarding  the  peremptory  writ  com- 
manding the  state  auditor  to  issue  hia  warrant  for  the  pay- 
ment of  the  residue  of  a  certain  legislative  appropriation  for 
the  Soldiers'  and  Sailors'  Home.  The  auditor  seeks  a  review 
and  Teversal  of  the  judgment  by  writ  of  error. 

MessiB.  Thouab,  Habtzbll,  Bbtant  &  Lee,  for  plaintiff 
in  error. 
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Messrs.  Felkeh  &  L&B,  for  defendaut  in  eiTor. 
Mr.  Justice  Elliott  delivered  the  npiaion  of  the  court. 

1.  To  care  for  the  nation's  defeiiders  when  they  have 
become  infirm  and  indigent  is  a  public  ns  well  as  a  patriotic 
duty,  recognized  by  all  civilized  countries.  In  tliis  state  such 
duty  has  the  sanction  of  the  constitution.  Article  8  pro- 
vides: 

"state  institdtioss, 

"  Section  1.  Eduoational,  i-eformatory  and  penal  institu- 
tions, and  those  for  the  Isenefit  of  the  insane,  blind,  deaf  and 
mute,  and  auch  other  inttitutions  at  the  public  good  may  require, 
shall  be  established  and  supported  by  the  state,  In  such  man- 
ner as  may  be  prescribed  by  law," 

The  Soldiei's'  and  Sailoi^'  Home,  established  by  the  act  of 
1893,  is  a  state  institution  ;  and  it  is  entitled  to  be  supported 
hy  the  state  the  same  as  other  utate  institutions,  except  that 
those  institutions  in  which  the  inmates  ai«  involuntarily  con- 
fined may  be  entitled  to  the  preference  in  case  the  public 
revenues  are  not  sufficient  for  all. 

2.  The  controvei-sy  in  thtis  oiue  arises  over  the  following 
legislative  act : 

•■•  Section  1.  The  sum  of  forty  thousand  (40,000)  dollais 
is  hereby  appropriated  out  of  the  geiieml  fund  to  be  expended 
by  the  board  of  commissioners  of  the  Soldieiv'  and  Sailors' 
Home,  for  increasing  tlie  facilities  for  the  payment  of  certaiu 
debts  already  incmred  and  for  the  maintenance  thereof,  for 
the  years  189S  and  1894. 

"Approved  (with  emergency  clause)  April  3,  1893." 
Session  Laws,  p.  56. 

Every  legislative  act  making  an  appropriation  where  the 
money  appropriated  is  not  actually  in  the  treasury  (as  in  this 
case),  should  specify  the  i-evenue  of  the  particular  fiscal  year 
out  of  which  the  appropriation  is  to  be  paid.  This  view  has 
been  repeatedly  expi-essed.  In  re  Appropriations,  13  Colo. 
316;  Uenderion  v.  The  People  ex  rel.,Vl  Colo,  587.     Thl* 
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doctrine  is  based  upon  the  hmgnage  of  our  constitation  in 
reference  to  approprintions — ]aiigu»ge  well  calculated  to  pro- 
tect tlie  credit  of  the  state,  and  (if  obaei-ved)  certain  to  pre- 
vent the  accruing  of  indebtedness  by  reason  of  appropriations 
or  expenditni'es  for  the  ordinary  purposes  of  the  government. 
'  In  this  case  it  is  utged  with  much  force  and  reason  that 
we  should  declare  the  appropriation  made  in  1893  for  the 
Soldiers'  and  Sailors'  Home  void  because  it  does  not  specify 
with  sufficient  particularity  the  fund  or  the  revenue  out  of 
which  the  same  is  to  be  paid.  It  is  sti'snge  that  the  act 
should  have  been  passed  in  such  foim  in  view  of  the  decision 
rendered  just  before  the  meeting  of  the  last  general  as^mbly 
relating  to  an  Appropriation  for  the  same  institution.  See 
HenderBon  v.  The  People,  tupra.  But  we  are  not  prepared 
to  hold  that  every  appropriation  made  in  such  form  is  void, 
though  it  is  clear  that  if  the  legislature  fails  to  specify  defi- 
nitely the  revenue  of  the  fiscal  year  out  of  which  an  appro- 
priation is  to  be  paid,  where  the  money  is  not  already  in  the 
treasury,  the  auditor  must  determine  such  question  for  him- 
self, or  else  refuse  to  issue  his  wari'ant  therefor.  The  au- 
ditor is  not  authorized  Xo  exercise  an  arbitrary  or  irreversible 
judgment  in  such  matter,  but  he  may  determine  the  ques- 
tion for  himself,  provided  he  can  from  the  language  and  pur- 
poses of  the  act  ascertain  with  reasonable  oei-tainty  the  fund 
or  revenue  out  of  which  it  was  intended  the  appropriation 
should  be  paid.  He  must  necessarily  observe  the  greatest 
caution  in  determining  sucli  question ;  otherwise  he  may 
become  i-espousible  for  issuing  warrants  in  excess  of  the 

8.  The  auditor  should  not  exercise  any  personal  preference 
in  drawing  warrants  for  the  payment  of  legislative  appiopria- 
tions.  His  duty  is  to  maishal  the  treasury  assets  and  appi-o- 
priations,  and  act  in  reference  thereto  by  an  impartial  rule. 
Taking  into  account  the  funds  on  hand,  and  the  revenues  to 
be  anticipated,  based  upon  actual  levies,  the  auditor  is  bound, 
after  reserving  suGQcient  funds  for  the  pnyment  of  preferred 
Wppropiiations  and  expenses,  to  issue  warrants  for  other  ap- 
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propriations  in  the  order  of  the  taking  e£Fect  of  the  legislative 
acts  making  euch  other  approprintions,  taking  care  never  to 
isitue  wan-ants  in  excess  of  the  funda  or  revenues  provided 
for  their  pnyment. 

In  the  present  case  the  auditor  seems  to  have  concluded 
that  the  meaning  of  the  act  in  question  was  that  one  half  of 
the  appropriation  should  be  paid  nut  of  the  revenue  of  the 
fiscal  year  ending  November  30, 1893,  and  the  other  half  out 
of  the  revenue  of  1894.  Such  conclusion  was,  we  think, 
fiurly  warranted  by  the  language  of  the  act  considering  the 
uses  and  purposes  for  which  the  appiopiiation  was  made. 

4.  It  appeara  that  the  auditor  issued  his  warrant  for  $20,000, 
or  one  half  of  the  appropriation,  payable  out  of  the  revenues 
of  1893 ;  but  when,  in  July,  1894,  he  was  requested  to  issue 
for  the  remaining  {20,000,  he  refused.  That  such  refusal 
was  justifiable  at  that  time  will  api>ear  from  a  brief  consider- 
ation of  our  present  system  of  revenue  laws. 

Article  10  of  the  constitution  provides: 

"  Sec.  2.  The  general  assembly  shall  provide  by  law  for 
an  annual  tax,  sufEcient,  with  other  resources,  to  defi-ay  the 
estimated  expenses  of  the  state  government  for  each  fiscal 
year." 

Under  such  eonstitutional  mandate,  the  general  assembly 
has  legislated  in  a  peculiar  manner.  Certain  specific  levies 
of  a  fractional  mill  each  have  been  made  for  certain  specific 
purposes,  as  for  the  "  Capitol  Building  Fund,"  "  Univei-sity," 
"  Agricultural  College,"  etc. ;  and  then  it  is  provided  by 
general  law  that  "  there  shall  be  levied  and  assessed  upon  the 
taxable  real  and  personal  property  within  the  state  in  each 
year,  the  following  taxes :  "  For  etute  purposes,  four  mills  on 
a  dollar,  when  no  lower  rata  is  directed  by  the  state  board  of 
equalization."  Session  Laws,  1885,  p.  318.  The  board  is 
required  to  act  in  such  matter  at  its  "September  meeting" 
it)  each  year.  2  Mills'  An.  Stats.,  sees.  3848,  3849.  This 
subject  was  much  considered  in  the  recent  case  of  The  PeopU 
ex  rel.  v.  The  State  Board  of  Hjualization,  ante,  p.  220. 
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When  the  auditor  was  reqaested  to  issue  his  warrant  for 
the  last  half  of  the  appropriation,  and  when  this  proceeding 
WAS  commenced  in  August,  1894,  the  state  board  had  not 
held  its  September  meeting  for  that  year,  and  so  the  rate  of 
taxation  for  state  purposes  coald  not  be  said  to  be  definitely 
fixed.  The  board  might,  in  strict  compliance  with  the  stat- 
ute, have  directed  the  levy  of  the  smallest  fraction  of  a  mill 
on  the  dollar,  in  addition  to  the  specific  levies.  It  is  clear, 
therefore,  that  the  auditor  could  not,  hefore  the  Septewbtr 
meettnff,  determine  the  amount  of  the  revenue  for  such  fiscal 
year,  and,  hence,  could  not  determine  whether  there  would 
be  sufficient  money  in  the  treasury  to  pay  the  warraut,  if 
issued. 

5.  In  the  view  above  taken,  the  commencement  of  this  pro- 
ceeding before  the  tax  levy  was  definitely  fixed  was  certainly 
premature.  It  has  been  held  that  for  some  purposes  the  pub- 
lic revenue  may  be  anticipated  and  drawn  upon  when  the 
taxes  have  been  actually  levied  according  to  law,  but  we 
are  not  advitsed  that  any  court  has  gone  so  far  as  to  hold  that 
the  levy  itself  may  be  thus  anticipated  and  drawn  upon. 

While  the  auditor  must  be  sustained  in  refusing  to  issue 
the  warrant  at  and  before  the  commencement  of  this  proceed- 
ing, yet,  as  the  state  board  of  equalization  did  not  direct  a 
tax  levy  for  1894  at  a  lower  rate  than  four  mills  on  the  dol- 
lar, and  such  rate  of  taxation  being  now  definitely  fixed,  it 
may  be  that  the  Soldiers'  and  Sailors'  Home  is  now  entitled  to 
the  residue  of  its  appropriation.  The  appropriation,  it  seems, 
was  made  at  an  earlier  date  than  many  of  the  appropriations 
of  the  last  legislative  session,  and  the  residue  of  it  should  be 
paid,  according  to  its  priority,  out  of  the  balance,  iC  any,  of 
the  revenues  for  the  fiscal  year  of  1894,  after  making  proper 
allowance  for  preferred  appropriations. 

Applying  the  proper  rule,  it  would  seem  to  be  a  matter  of 
easy  computation  to  determine  whether  the  residue  of  the 
appropriation  in  controversy  can  or  cannot  be  lawfully  paid 
out  of  the  revenues  of  1894. 
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The  writ  of  mandamus  being  a  matter  of  atrict  legal  right, 
the  judgment  of  the  district  court  must  be  reversed,  and  the 
cause  remanded  with  directions  to  dismiss  the  present  pro- 
ceeding. 

Reverted. 


Haley  v.  Elliott. 


1.  Tax  Wabbant. 

A  tax  warrant  ia  not  Invalid  because  It  does  not  run  in  the  name  of 
"The  People  of  the  State  of  Colorado,"  ae  judicial  procoBS  is  re- 
qnlrad  to  do.     Haleif  v.  EUioU,  10  Colo.  159,  approTed. 

2.  Rbtehde  Laws— Depbctb. 

InfonnalltleB  in  compljlng  with  the  requirements  of  the  revenue  laws 
of  this  state,  do  not  render  proceedings  for  the  collection  of  taxes 
illegal;  defects  in  form  in  an;  assessment  list  or  tax  roll  maf  be 
corrected  by  the  assessor  or  treasurer;  our  laws  are  purposely 
framed  so  that  technical  objections  without  merit  shall  not  inter- 
fere witli  the  collection  of  the  public  revenue. 

3.  Ehbors  WrmouT  Pmjudicb, 

The  rejection  of  evidence  which  if  admitted  would  not  have  improved 

the  case  of  the  party  oRering  it,  is  not  such  error  aa  should  reverse 

the  judgment 
Where  in  an  assessment  roll  there  is  a  defective  description  of  the  realty, 

the  validity  of  the  tas  against  the  personalty  is  not  aeceesariiy 

affected. 

4.  Defects  nr  Absrssuekt  Roll. 

Wbere  in  the  copy  of  an  assessment  roll  the  dollar  mark  ($)  was  omitted 
before  the  valuation  flgures;  held  that  It  was  one  of  those  omis- 
sions or  informalities  which  the  assessor  or  treasurer  Is  anthorized 
to  correct. 

5.  CouBTT  Theasubcr's  Books. 

Under  the  statutes  of  this  state  In  18S4  the  county  treasurer's  books 
(the*  tax  roll  or  warrant)  were  the  final  repository  ot  tlie  work  of 
assessment  and  levy  of  taxes,  and  a  certified  copy  of  the  same  was 
evidence  prima  facie,  of  the  taxes  so  levied;  the  original  roll  of 
the  assessor  was,  also,  competent  evidence  to  a  certain  extent,  but 
it4  rejection  was  not  reversible  error  where  it  did  not  tend  to  im< 
peach  the  tax  roll  or  warrant  already  before  the  conrt. 

Error  to  the  County  Court  of  Larimer  County. 
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Action  of  replevin  for  two  boraes.  Judgment  for  defend- 
ant.    Plaintiff  brings  eri-or. 

Mr.  W.  T.  Hughes,  Mr.  G.  Q.  Richmond  and  Mr.  L.  0. 
RocKWBLL,  for  plaintiff  in  error. 

Mr.  H.  B.  Johnson,  Mr.  D.  E.  Pabks  and  Mr.  John  M. 
Breeze,  for  defendant  in  eiTor. 

Mb.  Justice  Elliott  delivered  the  opinion  of  the  court. 

This  cause  was  first  brought  to  this  court  by  appeal.  See 
EaUy  V.  Elliott,  16  Colo.  159,  where  the  facts  and  legal  ques- 
tions involved  in  the  controversy  are  briefly  stated.  The 
appeal  to  this  court  being  dismissed  without  prejudice,  the 
cause  was  again  brought  here  by  writ  of  error.  A  motion 
to  dismiss  the  writ  was  strenuously  contested,  but  was  fijially 
denied  (ante,  p.  199),  and  the  cause  now  stands  for  review 
upon  the  record  as  presented. 

The  evidence  presented  shows  that  Haley,  plaintiff  below, 
was  the  original  owner  of  the  hoi-ses  in  controversy,  and  that 
defendant,  Elliott,  bought  them  from  the  treasurer  of  Routt 
county  at  a  tax  sale.  Breeze,  the  county  treasurer,  testified 
that  he  sold  the  horses  to  satisfy  a  tax  for  1884  due  from 
Haley  to  Routt  county,  the  tax  being  due  and  unpaid  at  the 
time  of  the  sale. 

The  evidence  introduced  at  the  trial  contains  "an  exem- 
plification from  the  abstract  of  the  assessor's  i-oU  of  Routt 
county,  together  with  an  exemplificatioa  of  the  precept  or 
warrant  issued  by  the  board  of  county  commissioners  to  the 
treasurer  of  Routt  county  to  proceed  and  collect  the  taxes 
for  the  year  1884."  Thus,  it  was  shown,  among  other  things, 
that  the  value  of  personalty  assessed  against  Haley  was 
$170,520;  lands  and  improvements,  $3,780;  value  of  improve- 
ments on  public  lands,  $800 ;  total  tax,  $4,248.59.  To  these 
exemplifications  certificates  were  attached  as  follows : 
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"  Statb  of  Colosado,  J 
CouNTr  of  RoniT.    ( 

"Hahn's  Peak,  Nov.  1,  1884. 
"To  the  Treasurer  of  Routt  County,  Greeting:  You  are 
hereby  commaoded  to  collect  the  foregoing  taxes  levied  by 
state  and  county  authorities  for  the  year  1884  as  required  by 
law,  and  this  shall  be  your  warrant  therefor. 

'*  Witness  my  baud  and  official  seal  this  fiist  day  of  Novem- 
ber, A.  D.  1884. 

"  (Seal)  C.  Brandegee,  County  Clerk. 

"  By  I.  Cr.  Voice,  Dpt." 

"  Office  of  the  Cocntt  Tkeasdkeb  | 
OF  RoDTT  County,  Colorado.        \ 

"  Hahs's  Peak,  Colo.,  May  SO,  1887.  - 
"  I  do  hereby  certify  that  the  foregoing  statement  and 
warrant  for  the  collection  of  taxes  for  the  year  A.  D.  1884 
is  a  true  and  cori-ect  copy  of  the  entries  made  upon  the  tax 
roll,  list  and  books  of  my  office  showing  the  taxes  due  fiom 
Ora  Saley  ioT  the  yeiLT  A.  D.  1884,  in  the  county  of  Routt  and 
state  of  Colorado,  as  appeals  in  my  office,  and  the  warrant 
hereto  attached  is  a  true  and  correct  copy  of  the  tax  war- 
rant attached  to  said  list,  roll  and  book  issued  to  me  as  treas- 
urer of  said  county  for  the  j'ear  A.  X>.  1884. 

"  L.  H,  Breeze, 
"Treasurer  Routt  County,  Colo." 

1.  The  objection  that  the  precept  or  warrant  did  not  run 
in  the  name  of  the  people,  and  so  did  not  constitute  "due 
process  of  law,"  was  disposed  of  on  the  appeal  of  this  case. 
See  ffaUs  v.  Elliott,  16  Colo.  159. 

2.  Counsel  for  pliitn tiff  at  the  outset  of  his  argument  states 
and  relies  upon  the  rule  that "  specially  delegated  power  must 
bestnctly  pursued  ;"  and,  alao,  that  "special  statutoiy  power 
must  be  strictly  pursued."  He  claims  that  the  assessment 
roll  introduced  in  evidence  does  not  comply  with  the  form 
prescribed  by  the  statute  (G«n.  Stats.,  sec.  2865).  This  argu- 
ment would  have  some  force  wei'e  it  not  that  the  language 
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of  the  statute  is  that  the  tax  "  lUt  may  (not  shall}  be  ia  the 
following  form;"  and,  again,  in  sec.  2.866,  "no  informality 
in  complying  with  the  above  requii-etnenta  shall  render  any 
proceedings  for  the  collection  of  taxes  illegal." 

It  is  objected  that  the  assessment  roll  does  not  show  the 
name  of  Ora  Haley  in  the  proper  column  as  prescribed  hy 
the  statute.  But  sec.  2926,  Gen.  Stata.,  provides  as  follows : 
"Omissions,  errors  or  defects  in  form  in  any  assessment  list 
or  tax  roll,  when  it  csn  be  ascertained  therefrom  what  was 
intended,  may  he  supplied  or  corrected  by  the  assessor  at  any 
time  before  the  return  of  the  assessment  roll  to  the  treasurer, 
or  61/  the  ireaturer  at  any  time  after  the  receipt  of  the  »aid  roll 
bj/  him."  •  •  • 

See,  also,  sec.  2882,  where  it  is  said :  "  The  treasurer,  on 
receiving  the  tax  list  and  warrant,  shall  proceed  to  collect 
the  tax  therein  levied,  and  the  list  and  warrants  shall  be  his 
authority  and  justification  against  any  illegality  in  the  pro- 
ceedings prior  to  receiving  the  list."  •  •  • 

These  and  other  provisions  of  our  revenue  laws  clearly 
show  that  the  rules  contended  for  by  appellant  have  no  appli- 
cation in  a  case  of  this  kind.  These  rules  wera  purposely 
framed  so  that  technical  objections,  without  substantial  merit, 
should  not  interfere  with  the  collection  of  the  public  revenue. 

3.  An  exemplified  copy  of  the  asseasmeat  roll  of  Routt 
county  for  1884,  duly  certified,  was  offered  in  evidence  by 
plaintiff.  On  objection,  it  was  rejected  by  the  conrt.  Neither 
the  ground  of  objection  to  such  copy,  nor  the  reason  for  its 
rejection,  appears  in  the  recoi-d.  Assuming  that  it  was  im- 
properly rejected,  the  error  was  not  such  as  should  reverse 
the  judgment.  In  one  respect  the  copy  offered  by  plaintiff 
supplied  the  deficiency  in  the  copy  introduced  by  defendant; 
it  showed  the  name  of  Haley  in  the  proper  column.  The  de- 
scription of  the  lands  assessed,  as  shown  by  plaintiff's  copy, 
was,  however,  fatally  defective.  "  Six  ^  sections  "  was  the 
entire  description.  This  description  might,  however,  be  co^ 
rected  at  any  time  by  the  assessor  or  treasurer  by  viiine  of 
the  statute.    But,  whether  corrected  or  not,  the  defective 
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description  of  the  realty  did  not  affect  the  validity  of  the  tax 
Against  the  personalty.  Most  of  the  property  assessed  was 
personatty,  and  it  will  not  be  presumed,  in  the  absence  of 
evidence,  that  the  two  horses  were  sold  to  apply  on  other  than 
the  tar  against  the  personalty.  Qenther  v.  Fuller,  86  la.  604 ; 
Upton  V.  Kennedy,  86  Mich.  215 ;  WiUon  v.  Seavey,  88  Vt 
221. 

4.  Ill  the  copy  of  the  assessment  roll  offeied  hy  plaintiff 
the  dollar  mark  ($)  was  omitted  before  the  valuation  figures. 
In  other  respects  it  did  not  differ  substantially  from  the  copy 
introduced  by  defendant.  It  is  contended  that  this  omiasioD 
vitiated  the  assessment.  Not  so.  It  was  just  one  of  thoae 
omissions  or  informalities  which  the  statutory  provisions 
above  quoted  were  designed  to  cure.  The  treasurer,  as  well 
as  the  itssessor,  was  authorized  to  cori'ect  such  errors  and 
omissions  at  any  time ;  and  in  view  of  the  copy  intrwluced, 
and  in  the  absence  of  evidence  to  the  contrary,  we  may  well 
presume  that  after  plaintiffs  certified  copy  was  obtained, 
these  omissions  were  corrected. 

Ill  Chickering  v.  Faile,  Exr  et  a/.,  38  111.  842,  it  was  held 
that  '*  assessment  rolls,  wan-ant,  or  other  proceedings  prior 
to  the  judgment  for  taxes  are  not  rendered  invalid  or  illegal 
by  reason  of  the  absence  of  a  word  or  character  to  the  nu- 
merals, designating  the  amount  of  the  valuation  or  the  taxes." 
See,  also.  State  v.  Eureka  Con.  M.  Co.,  8  Nev.  15. 

Counsel  for  defendant  in  argument  have  called  attention 
to  certain  matters  of  which  this  court  may  take  judicial 
notice,  since  they  appear  upon  its  records :  The  tax  in  con* 
troversy  in  this  cause  is  against  tlie  sarue  pai-ty  (Ora  Haley), 
is  for  the  same  year  (1884),  and  for  the  same  amount 
($4,248.69)  as  the  tax  in  controveray  in  the  oases  of  Breeze, 
County  Treasurer,  v.  Haley,  10  Colo.  5,  and  Breeze,  County 
Treaturer,  v.  Haley,  11  Colo.  351.  Counsel  for  plaintiff  does 
not  in  his  reply  brief,  nor  at  all,  deny  these  mattera.  We 
are  constrained  to  conclude  that  plaintiff  has  no  legal  or 
equitable  ground  to  complain  of  the  taxes  assessed  against 
Liu>.     As  was  pertinently  said  by  Mr.  Justice  Elbert  in 
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the  case  last  above  cited,  after  reviewing  for  a  eecond  time 
the  objections  to  this  veiy  assesstnent  of  taxes  against  Hu- 
ley :  "  The  whole  proceeding  in  this  case  appears  to  us  to 
be  an  unwarranted  attempt  to  have  matteni  readjudicated 
which  have  already  been  decided  against  the  plaintiff,  anil 
to  further  hai'ass  the  authorities  of  the  county,  and  delay  the 
collection  of  its  revenue." 

In  Waddingham  v.  Dicktm,  17  Colo.  228,  Chief  Justice  Hayt 
has  clearly  expressed  the  modem  doctrine  upon  this  subject, 
as  follows :  "  The  payment  of  taxes  is  a  duty  which  property 
holders  owe  to  the  government.  If  they  uegleot  this  duty 
they  have  no  right  to  expect  relief  from  the  courts  on  account 
of  merely  technical  errors  on  the  pai't  of  the  public  officers, 
where  no  substantial  right  has  been  lost  or  impaired."  This 
was  said  in  a  case  involving  the  sale  of  real  estate  for  taxes. 
Certainly,  a  more  stringent  rule  is  not  required  in  case  of  a 
tax  sale  of  pereonal  property. 

Meritorious  objections  affecting  substantial  rights,  when 
properly  made  to  appear,  should  always  be  heeded ;  but  mere 
hypertechnical  objections  should  not  be  countenanced  ia  the 
administration  of  justice.  Such  is  the  trend  of  modern  legis- 
lation, and  suoh  should  be  the  aim  of  judicial  decisions. 

The  judgment  of  the  county  court  will  be  affirmed. 

Affirmed. 

ON  PETITION  FOR  RBHBAHINa. 

1.  Further  ai^ument  was  allowed  before  the  court  upon 
petition  for  rehearing.  It  was  again  urged  that  the  omission 
of  the  dollar  marks  in  the  assessment  roll  invalidated  the 
assessment,  and  that  in  the  former  opinion  sufficient  consid- 
eration was  not  given  to  this  point.  This  couit  examines 
with  care  the  brieCi  and  arguments  of  counsel,  but  cannot 
undertake  that  all  authoiities  cited  shall  be  discussed  or  set 
forth  in  the  opinion  filed. 

Lavirence  v.  Faat,  20  111.  888,  fairly  states  the  rule  con- 
tended for  by  counsel  for  appellant,  though  Mr.  Justice 
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Breese  (the  court  consisting  o£  three  judges  only)  dissented 
in  the  following  terse  laiigunge  : 

"  It  is  certain  to  every  ordinary  intent,  that  the  figures  in 
the  proper  columns  indicated  cents,  or  dollars  and  cents. 
The  most  common  man  would  so  underataad  them,  Hud  could 
iiot  be  misled  by  them.  The  figures  '  2  48 '  muist  of  oeceit- 
sity  mean  two  dollars  and  forty-eight  cents,  or  two  hundred 
and  forty-eight  cents,  which  is  the  same.  Alills  are  never 
expressed  in  that  way.  Courts  of  justice  must  draw  the 
same  conclusions  from  the  same  facts  which  the  mass  of 
community  would  draw  from  them.  Taking  the  columns 
with  their  headings,  and  the  figui-es  in  them  as  they  stand, 
can  any  reasonable  man  doubt  that  doUai's  and  cents,  or  cents 
only,  we're  intended?  I  think  not.  It  is  nnt  certainty  to 
every  intent  in  particular  that  Is  required  in  such  proceed- 
ings, but  common  certitinty." 

In  EUton  V,  Kennieott,  46  III.  187,  as  well  as  in  Chtckering 
V.  Faile,  cited  in  our  former  opinion,  it  was  held  that  "  the 
want  of  the  dollar  mark  in  the  assessment  roll,  to  designate 
the  amount  of  the  valuation  or  the  taxes,  will  not  render  the 
assessment,  or  the  collector's  wariant,  invalid  and  illegal."  It 
is  claimed  that  the  Lawrence-Fast  Case  is  not  oveiTuled  by 
the  Chtckering nad  EUton  6'a«eg,  because  issues  of  a  different 
nature  were  involved ;  but  the  latter  cases  certainly  militate 
strongly  against  the  correctness  of  the  former.  In  People  v. 
Savings  Union,  31  Cal.  132,  the  earlier  Illinois  cases  were 
followed. 

In  Sawyer  v.  Gleason,  59  N.  H.  140,  it  was  held  that  "  fig- 
ures sepantted  by  a  decimal  point,  in  the  oi-dlnary  method  of 
writing  dollars  and  centH,  with  no  oLher  mark,  are  understood 
in  the  sense  indicated  by  the  point,  the  context,  and  the 
subject-matter." 

State  of  Nevada  v.  Eureka  Con.  Min.  Cu.,  8  Nev.  15,  seems 
to  have  been  thoroughly  considered,  and  the  court  held :  *'  In 
an  action  to  recover  delinquent  taxes  on  the  net  proceeds  of 
mines,  where  plaintiff  was  allowed  to  introduce  in  evidence 
the  original  assessment  roll,  notwithstanding  there  was  no 
Vol.  xs— 25 
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dollar  marfa  attached  to  the  figures  purporting  to  indicate 
the  amount  of  the  tax  due  or  assessed,  nnd  it  waa  objected  to- 
on that  ground :  ffeld,  that  the  fair  and  reasonable  presump- 
tion, in  the  absence  of  anything  to  show  to  the  oontiary,  whs 
that  tlie  figures,  disposed  in  perpendicular  columns  in  the 
form  prescribed  by  statute,  indicated  dollars  and  cents,  and 
that  the  admission  of  the  roll  in  evidence  was  not  en-or." 
See,  also,  Jenkint  v.  McTigut,  22  Fed.  Bep.  148 ;  City  of 
New  Orleang  v.  Day,  29  La.  Ann.  417 ;  Chamberlain  v.  Taylor, 
S6  Hun  (N.  Y.),  24,  and  cases  there  cited. 

2.  It  is  again  insisted  that  the  original  assessment  roll 
made  by  the  county  assessor  is  the  primary  and  exclusive 
evidence  by  which  the  legality  of  the  tax  compliuned  of 
sliould  have  been  tested.  As  indicated  in  our  former  opin- 
ion, such  ToU,  or  a  duly  certified  copy  thereof,  is  competent 
evidence  to  a  certain  extent  in  case  the  validity  of  a  tax  is 
material  to  the  issne ;  but  such  evidence  is  not  necessarily 
exclusive  or  conclusive  of  the  validity  of  the  tax.  The  orig- 
inal assessor's  role,  as  it  leaves  his  hands,  does  not  show  any 
tax  at  all,  but  only  the  property  listed  and  its  valuation,  and 
these  are  subject  to  changes,  as  our  revenue  laws  clearly 
show. 

When  this  oontvoversy  arose,  it  was  necessary  to  consider 
several  statutory  provisions,  and  also  other  records  than  those 
of  tlie  assessor,  in  oi-der  to  determine  whether  a  tax  in  a  given 
case  waa  legal  or  illegal.  The  assessment  and  levy  of  taxes 
was  not  the  woik  of  a  single  officer,  but  the  combined  work 
of  seveiul.  The  work  commenced  with  tlie  lists  returned  to, 
or  made  by,  the  county  assessor,  but  it  might  end  with  amend- 
ments and  additions  thei'eto  made  by  the  county  treasurer, 
s  well  as  by  the  taxes  extended  thereon  by  the  county  clerk. 

The  following  references  are  to  General  Statutes  of  1883, 
as  that  volume  contains  the  laws  in  force  when  this  contix)- 
vei'sy  arose.  Passing  by  those  sections  relating  to  the  list- 
ing of  property  for  taxation,  it  will  be  found  that  the  assessor 
was  required  to  make  out  and  deliver  to  the  county  clerk 
annually  an  assessment  book  or  i-oll  coataioing  in  tabular 
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form  namea  of  pei-sons,  property,  and  valnatiou  thereof  as 
listed,  etc.    Sec.  2856. 

The  assessor  and  clerk  were  required  to  carefully  compare 
the  various  items  iu  the  assessment  book  at  the  time  it  was 
returned  to  the  county  clerk,  and  to  promptly  correct  all  errors 
and  omissions  found  therein.     Sec.  2858. 

Section  287&  provided  that  the  county  commissionera,  as  a 
board  of  equalization,  should  have  power  to  supply  omiasiona 
in  the  assessment  roll,  and  for  the  purpose  of  equalizing  the 
same,  might  increase,  diminish,  or  otherwise  alter  or  correct 
any  assessment  or  valuation. 

By  section  2871  it  was  provided  that  the  commissioners 
should,  by  order  entered  of  record  among  their  proceedings, 
levy  the  requisite  taxes  for  the  year  for  school  and  other 
county  purposes  as  required  by  law. 

As  soon  as  practicable  after  the  taxes  were  levied,  the 
county  clerk  was  required  to  make  out  a  tax  list,  in  a  boot 
provided  by  the  coutUy,  in  alphabetical  order,  with  columns  for 
names  of  owners,  description  and  value  of  real  estate,  value 
of  personal  property,  total  amount  of  taxes,  etc.  The  stat- 
ute prescribed  the  form  in  which  such  tax  list  might  be  made. 
Sec.  2865. 

Section  2866  provided  that  the  clerk  should  attach  to  the 
tax  list  his  warrant,  under  his  hand  and  official  seal,  I'equirin^ 
the  treasurer  to  collect  the  taxes  therein  levied  according  to 
law ;  and  further,  that  no  informality  in  complying  vnth  the  above 
retpiiremewU  sAotUd  render  any  proceedings  for  the  collection  of 
taxes  illegal;  that  the  clerk  should  deliver  such  list  to  the 
treasurer  by  the  first  day  of  November,  or  as  soon  thereafter 
as  practicable ;  and  that  such  list  should  be  sufGcient  author- 
ity for  the  treasurer  to  collect  all  taxes  contained  therein. 

Section  2886  provided  that  if  on  the  assessment  i-oll  or  tax 
list  there  should  be  any  error  in  the  name  of  a  person  taxed, 
the  name  might  be  changed  and  the  tax  collected  from  the 
person  intended,  if  he  were  taxable  and  could  be  identified 
by  the  treasurer  or  assessor. 

Section  2922  provided  that  in  all  entries  required  to  he 
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made  by  the  aetetior,  coutajf.  clerk,  trecunrer,  or  other  officer, 
in  liita,  hooka,  rolU,  certificates,  receipts,  deeds  or  QOtioes,  let- 
ters, figures  and  abbranation*  might  be  used  to  denote  town- 
ehipa,  ranges,  sections,  pai-ts  of  sections,  lots,  blocks,  dates 
and  amountt  of  taxea,  interest,  penalties  and  costs. 

Section  2837  was  such  a  broad  statute  atjeofaUet  in  favor 
of  the  validity  of  every  a»»tMment  made  against  property  tuh- 
jtct  to  taxation  that  we  hesitate  to  quote  it ;  and  no  opinion 
is  ventured  as  to  its  proper  construction  in  a  case  where  its 
application  may  become  necessary.  It  provided,  among  other 
things,  that  "  no  irregularity,  error  or  omissions  in  the  assess- 
ment of  any  property,  or  in  the  levying  of  any  tax,  shall 
affect  in  any  manner  the  legality  of  any  taxes  levied  thereon." 
The  act  of  1889,  p.  321  (Mills,'  sec.  3790),  is  only  slightly 
different. 

~  Section  2926  aiithonzed  the  treamrer,  at  any  time  <tfter  the 
assessment  list  or  tax  roll  was  received  by  him,  to  correct 
any  omisBions,  errors  or  defects  inform  therein  when  it  could 
be  ascertained  therefrom  .vrh&t  was  intended. 

Section  2908  authorized  the  treamrer  to  assess  and  tax 
property  omitted  from  the  tax  list,  and  further  piovided  that 
the  taxes  so  levied  and  assessed  by  the  treasurer  should  be  as 
valid  for  all  purposes  as  if  the  assessment  had  been  made  by 
the  assessor. 

The  treasurer's  certificate  of  the  amount  of  taxes  levied 
upon  personal  property,  and  that  the  same  has  not  been  paid, 
^vas  made  prima  fade  evidence  that  the  amount  claimed  was 
doe  and  unpaid  in  any  suit  brought  by  the  county  treasurer 
to  recover  such  tax  of  the  person  so  taxed.     Sec.  2819. 

By  section  2950  it  was  further  provided  that  entries  made 
ill  the  county  treasurer's  hooks,  the  assessment  rolls,  and  the 
warrants  thereto  attached,  or  a  cerUfied  copy  thereof,  should 
be  prima  facie  evidence  in  all  judicial  proceedings  and  in  all 
courts  in  this  state- 
So  the  Code  of  Civil  Procedure,  sec.  422,  provides  that  a 
copy  of  any  record  or  document  or  paper  in  the  custody  of  a 
puUio  officer  in  this  state,  duly  certified  under  his  official 
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seal,  may  be  read  in  evidence  in  an  action  or  proceeding  in 
the  courta  of  this  state,  in  the  like  manner  and  with  the  like 
effect  as  the  original  could  be,  if  produced. 

The  foregoing  is  no  new  rule  of  evidence.  It  is  practically 
the  common  law  rule  in  respect  to  official  ragisters  and  other 
public  writings  required  by  law  to  be  kept  1^  public  offioers. 
1  GreenleaFs  Ev.,  sec.  488,  et  teq.;  1  Wharton's  Ev.,  see. 
640,  et  aeq. 

The  case  of  Bonkendorff  v.  Taylor'i  Lesiee,  4  PeL  858,  by 
the  supreme  court  of  the  United  States,  is  clearly  in  point. 
The  following  is  from  the  opinion  of  the  court  delivered  by 
Mr.  Justice  M'Lean: 

"  Did  the  court  below  err  in  requiring  the  original  assess- 
ment lists  to  be  produced  ? 

"  These  lists,  under  the  law,  were  not  conclusive  on  the 
corporation,  or  on  the  person  whose  property  was  assessed. 
They  were  laid  before  the  court  of  appeal  for  their  correction 
and  sanction,  and  they  were  then  pussed  to  the  I'egister. 

"  If  the  assessinent  was  not  conclusive,  or  indeed  binding 
on  either  party  until  sanctioned  by  the  board  of  appeal,  then, 
without  this  sanction,  the  assessment  lists  could  not  be  re* 
ceived  as  evidence.  These  lista  being  handed  over  to  the 
register,  the  law  requii-es  him  to  furnish  a  tax-book  to  the 
collector,  from  the  original  assessment  lists  on  file  in  his 
office,  according  to  a  prescribed  form.  This  was  done  in  the 
case  under  consideration ;  and  is  not  this  book  evidence? 

"  It  was  made  out  and  an-anged  by  an  officer,  in  pursuance 
of  a  duty  expressly  enjoined  bylaw.  Thii  not  onljf  maket 
the  tax-book  evidence,  but  the  best  avidsTice  which  can  be  given  qf 
the  facte  it  containe.  In  this  book  are  stated  the  name  of 
the  owner  of  the  property,  and  his  residence,  if  known ;  the 
number  of  the  squai-e,  the  numlier  of  the  lot,  the  square  feet 
it  contiuns ;  the  late  of  assessment,  the  valuation  and  the 
amount  of  the  tax.  Only  a  part  of  these  appear  upon  the 
assessment  list." 

From  the  foregoing  survey  of  the  statutes  as  they  existed 
when  this  controversy  arose,  it  appears  that  the  tax  list,  the 
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tax  roll,  the  tax  wan-ant,  as  it  was  variously  termed  in  the 
revenue  act,  might  comprise  the  work  of  several  officials. 
The  boaiii  of  equalization  might  change  the  valuations ;  and 
after  it  waa  delivered  to  the  ti-easurer,  he  uiiglit  con-ect  and 
add  thereto  when  necessary.  The  statute  made  the  treaa- 
urer's  books,  that  is,  the  assessmeot  rolls  and  the  warmnts 
thereto  attached,  after  the  same  were  thus  made  up  and  in 
his  hands,  competent  evidence  of  the  taxea  .assessed  nnd 
levied  by  authority  of  law.  It  is  true,  the  onginal  papera  in 
the  hands  of  the  assessor  might  also  have  been  resorted  to 
for  cei'tain  purposes.  The  effect  of  such  evidence,  in  case 
of  substantial  conflict  between  the  books  of  the  treasurer  and 
the  rolls  of  the  assessor,  is  not  involved  in  the  present  case. 

No  further  discussion  is  necessary  to  show  that  the  exem- 
plificatioa  of  the  abstract  of  the  assessment  roll,  together  with 
an  exemplification  of  the  tax  warrant,  certified  to  by  the 
treasurer  of  Koutt  county,  was  proper  evidence  of  the  valid- 
ity of  the  tax  in  controversy.  By  such  evidence  a  prima 
facie  defense  was  established.  The  assessment  roll,  duly 
certified  by  the  county  clerk,  was  also  competent  evidence  to 
a  certain  extent,  but  was  not  necessary  to  the  maintenance  of 
the  defense.  The  assessment  roll  offered  by  plaintiff  cannot 
be  considered  as  evidence  in  this  case,  because  not  actually 
admitted,  but  it  may,  and  must,  be  considered  for  the  purpose 
of  determining  its  tendency  in  case  it  had  been  admitted,  and 
since  it  appears  that  it  could  not,  if  admitted,  have  had  any 
effect  against  the  defendant's  evidence,  its  exclusion  must  be 
held  to  have  been  harmless  error.  It  was  properly  admissi- 
ble in  rebuttal,  but  would  have  had  no  effect  if  it  bad  been 
admitted  in  rebuttal,  because  it  does  not,  considering  our  stat- 
utes, show  any  such  informality,  error,  or  omission  aa  would 
have  tended  to  invalidate  the  tax  in  controversy  or  to  impeach 
the  evidence,  the  tax  roll  or  warrant  already  before  the  court. 
The  property  and  figures  In  the  abstract  of  the  assessment 
roll  certified  to  by  the  treasurer  agree  with  the  assessor's  roll 
aa  f ar  as  they  go,  and  are  clearly  a  valid  assessment  ia  all 
substantial  respects. 
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A  brief  compaiison  of  the  assessor's  roll  and  valuations 
with  the  tax  warrant  certified  to  by  the  treasurer  from  the 
"  tax  roll,  list  and  books  "  in  his  office,  shows  that  no  injus- 
tice was  done  to  plaintiff.  The  assessor's  roll  shows  personal 
property  listed  and  valued  as  follows : 

165  horaes 6845 

2  mules 100. 

8200  cattle 163000 

8  carriages 200. 

Mei'chandise 200 

Amount  of  all  (other}  property  ....       175. 

The  figures  by  which  these  several  valuations  were  ex- 
pressed were  not  separated  by  any  unequal  spaces,  nor  was 
there  any  point  or  other  mark  to  indicate  that  they  were 
intended  to  represent  other  than  dollai^,  the  ordinary  units 
of  value  in  our  currency.  These  figures  aggregate  170,520, 
and  this  sum,  with  the  dollar  mark  prefixed,  exactly  agrees 
with  tiie  "  value  of  personalty  "  as  shown  by  the  tax  warrant. 
See  former  opinion.  It  is  evident  tlie  treasurer  treated  the 
several  valuations  as  dollars,  and  so  supplied  the  omitted 
mark,  as  he  well  might  do,  if  from  the  assessor's  list  he  could 
ascertain  what  the  figures  were  intended  to  represent.  Such 
was  his  express  authority  under  the  statute.  In  supplying 
such  omisaions  the  treasurer  was  bound  to  exercise  reason 
and  sound  judgment  The  figures  obviously  represented 
either  dollars  or  cents.  Treating  the  figures  as  dollai's,  the 
horses  were  assessed  at  an  average  of  a  little  more  than  forty- 
one  dollars  per  head;  treating  the  valuation  as  cents,  they 
would  have  been  valued  at  a  little  more  than  forty-one  cents 
per  bead.  By  the  same  rule  the  mules  were  valued  at  fifty 
dollars  per  head.  Would  it  have  been  reasonable  to  have 
valued  them  at  fifty  cents  per  head?  So  the  average  value 
of  the  cattle  was  fixed  at  a  little  less  than  twenty  dollara  per 
head.  Would  it  have  been  reasonable  to  have  valued  them 
at  less  than  twenty  cents  per  head? 

We  think  the  treasurer  was  warranted  in  supplying  the 
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dollar  mark  as  he  did.  In  view  of  th«  statutes  oonferriiig 
power  upon  the  treasurer  to  correct  errors  and  omUaions,  and 
further  providlag  that  irregularities  and  informalities  shall 
not  render  the  assessment  or  levy  of  taxes  illegal,  it  would 
be  trifling  with  the  laws  of  this  state  to  interfere  with  the 
assessment  and  levy  in  this  case.  We  are  bound,  under  the 
evidence  produced,  to  conclude  that  the  assessment  and  levy 
of  taxes  as  shown  by  the  treasurer's  books  are  correct ;  and 
the  admission  of  the  assessor's  roll  would  not,  in  this  case,  u 
we  have  seen,  have  changed  this  conclusion.  The  treasurer's 
books  were  the  final  repositoiy  of  the  work  of  assessment  and 
levy  of  taxes  in  this  state,  and  the  same  were  competent  evi- 
dence, prima  faeie,  of  the  taxes  so  levied. 

It  was  urged  in  ailment  that  the  rule  laid  down  in  MorrU 
V,  St.  Louit  Nat.  Bank,  17  Colo.  281,  is  variant  from  the 
views  expressed  in  this  case.  But  there  is  a  clear  distinction 
between  the  cases.  In  the  Morrit  Ca»e  the  tax  was  not  de- 
clared invalid.  It  was  the  notice  of  the  tax  sale  that  was 
declared  invalid ;  and  thereupon  it  was  held  that  an  actiou 
to  remove  a  cloud  from  the  title  to  the  land  sold  for  taxes 
might  be  maintained  upon  the  repayment  to  the  purchaser  of 
the  taxes  with  interest,  etc.  The  right  to  collect  the  govern- 
ment revenue  was  not  at  all  interfered  with  by  the  decision 
in  the  Morrit  Cate,  though  the  original  owner  was  relieved 
against  the  saoriSoe  of  a  large  amount  of  laud  for  a  very  small 
amount  of  taxes,  because  the  notioe  of  the  tax  sale  was  not 
in  substantial  oomplianoe  with  the  statute. 

This  OHse  presents  a  subject  that  has  been  proliRo  of  muoh 
legal  and  judicial  oontroversy;  but  we  forbear  further  dis- 
cussion, as  it  is  manifest  that  a  different  oonclusion  cannot 
be  justly  readied  if  the  laws  of  the  state  be  faithfully  con- 
sidered and  applied. 

The  petition  for  a  rehearing  must  be  denied. 

Rehearing  deniti- 
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Knowles  v.  Mabtin. 

1.  EvniENCE— Tax  Sale  Rbcobd. 

The  tax  uUe  record  belog  ooe  required  by  law  to  be  kept  by  the  treu- 
urer,  is  not  only  compeUnt,  but  the  best  evidenoe  o(  Uie  facts 
reqnlr«d  to  be  stated  therein,  inoluding  the  date  of  sale. 

2.  Saub. 

The  recital  In  a  tax  deed  that  the  sale  was  made  on  a  certain  day,  at 
which  It  would  have  been  premature,  does  not  preclude  the  show- 
ing of  the  fact  by  the  tax  sale  reoord  that  the  sale  waa  made  after- 
wards and  at  a  proper  Ume. 

S.  ExnuuBSKHKNTe  fob  Ikprotxiuntb. 

In  all  cases  of  recovery  of  lands  sold  for  taxes  the  value  of  the  Improve- 
ments made  on  the  premises  must  be  ascertained  and  paid  by  the 
person  recoveilag  the  same  before  he  can  obtain  possession  of  the 
land  so  recovered. 

4.  Tax  Salkb— Back  Taxm. 

The  tr«asnror  is  authorized  to  sell  not  only  for  the  aiqonnt  of  taxes 
levied  tLe  preceding  year,  but  also  for  delinquent  taxes  for  any 
year. 

Appeal  from  the  District  Court  of  Ouray  County. 

Messrs.  Stieman  &  Henby,  for  appellant. 

Mr.  J.  P.  Cassbdy,  for  appellee. 

Chixf  Justice  Hayi  delivered  the  opinion  of  the  coui't. 

In  the  amended  complaint  upon  which  the  case  was  tried 
in  the  court  helow,  plaintiff  alleges  that  she  is  the  owner  in 
fee  simple  of  certain  lots  in  the  town  of  Ouray,  and  that  she 
wag  then  and  had  been  for  a  long  time  in  the  actual  and 
exclusive  poesession  thereof;  that  the  defendant,  without 
right,  claimed  some  right,  title  or  interest  in  the  premises, 
adverse  to  plaintiff.  These  allegations  are  followed  by  a 
statement  of  the  nature  of  the  title  claimed  by  the  defendant, 
as  understood  by  plaintiff.  From  this  it  appears  that  the 
defendant  claimed  by  virtue  of  a  title  acquired  through  a  tux 
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6»le  of  said  premises  made  in  1880.  Fkiatiff  seeks  to  have 
the  title  quieted  in  her. 

To  this  Gomplaiiit  the  defendant  filed  an  answer  denying  the 
plaintiff's  title  to  the  property  in  controversy,  and  her  pos- 
eeseion.  For  further  answer,  the  defendant  alleges  that  he 
and  his  grantors  now  are  and  for  more  than  eight  yeara  past 
have  been  the  ownera  of  said  lots,  and  in  the  actual  aitd  eic- 
clu.sive  possession  of  the  same.  And  foe  a  sepanite  defense 
the  defendant  pleads  the  possession  and  the  payment  of  taxes 
for  more  than  five  years  last  past. 

The  replication  denies  the  new  matter  set  up  in  the  answer. 
Upon  the  issues  thus  joined,  the  case  was  by  agreement  of 
counsel  referred  to  W.  M.  Stewart,  who  was  appointed  to 
take  the  evidence  and  determine  the  issues  of  both  law  and 
fact.  The  referee  having  duly  qualified,  a  trial  wtis  thei'e- 
after  had  before  him.  As  a  result  of  this  trial,  the  refei'ee 
returned  certain  findings  of  fact  and  conclusions  of  law. 
These  findings  were  generally  in  favor  of  plaintiff,  except  as 
to  possession  and  improvements.  Upon  the  question  of  pos- 
session, the  finding  was  against  the  plaintiff  upon  the  fact  and 
upon  the  law.  This  question  is,  however,  expressly  waived 
in  this  court. 

After  these  findings  were  duly  filed  in  the  district  court, 
the  court,  upon  exception  to  the  same,  overruled  certain  of 
the  findings  of  fact  and  conclusions  of  law  made  by  the  ref- 
eree, and  in  lieu  thereof  substituted  certain  other  findings  of 
fact  and  conclusions  of  law,  and  rendered  judgment  in  favor 
of  plaintiff.  To  i-everse  this  judgment  the  defendant  brings 
the  case  here  by  appeal. 

It  is  contended  that  the  district  court,  in  overruling  the 
findings  of  the  referee,  acted  »ua  Bponte,  but  the  transcript  of 
the  record  does  not  bear  out  this  claim.  It  discloses  that  the 
action  of  the  court  was  predicated  upon  exceptions  to  the 
report,  duly  filed. 

The  defendant's  title  takes  its  inception  from  a  tax  sale 
made  on  either  the  14tli  or  15th  day  of  June,  1880.  The 
exact  date  becomes  a  matter  of  impoi-tauce,  as  the  property 
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was  bid  off  by  tlie  county,  and  the  treasurer  had  no  right  to 
sell  the  land  to  the  county  upon  the  fii-st  day  of  the  sale,  to- 
wit,  the  14th,  but  did  have  such  right  upon  the  next  day. 
The  treasurer's  deed  recited  that  the  sale  was  made  on  the 
14th,  while  the  defendant  claimed  that  this  was  a  clerical 
mistake,  the  record  showing  that  ihe  sale  was  not  made  until 
the  15th  inst.  For  the  purpose  of  proving  the  actual  date  of 
tha  sale,  the  defendant  offered  the  tax  sale  record  of  Onrsy 
county.  This  was  excluded.  The  reason  for  its  exclusion 
does  not  appear  in  the  record.  As  the  record  offered  was  one 
required  by  the  law  to  be  kept  by  the  tieasurer,  it  was  not 
only  competent,  but  the  best  evidence  of  the  facts  I'equired 
to  be  stated  therein,  including  the  date  of  the  sale.  Tlie  re- 
cital in  the  conveyance  that  the  sale  was  made  on  the  14th 
day  of  the  month  did  not  preclude  the  showing  of  the  fact 
that  the  sate  was  made  at  the  proper  time,  and  it  was  error 
on  the  part  of  the  referee  to  reject  the  proffered  evidence. 
Mills'  An.  Stats.,  sec.  8898;  2  Blaekwell  on  Tax  Titles  (5th 
Ed.)  sec.  784 ;  Briffina  et  al.  v.  Chandler,  60  Miss.  862. 

This  case  is  unlike  the  case  of  Gomer  v.  Chaffee,  6  Colo. 
314.  In  the  Qomer-Chaffee  Cote  the  tax  deed  showed  upon 
its  face  that  the  sale  was  made  at  a  date  unauthorized  and 
ill  violation  of  a  positive  statute.  In  the  pi-esent  case  the 
in-egularity  claimed  does  not  appear  from  the  deed  itself,  but 
plaintiff  was  compelled  to  introduce  extmneous  evidence  to 
show  that  the  14th  day  of  Juue  was  the  fii-st  day  appointed 
for  the  sale  of  property  in  1880,  in  Ouray  county,  for  delin- 
quent taxes.  Th«  deed  being  regular  upon  its  face,  could  be 
attacked  in  no  other  manner,  and  when  so  attacked  it  was 
undoubtedly  competent  for  the  defendant  to  introduce  the 
same  character  of  evidence  in  support  of  the  sale. 

Upon  the  question  of  improvements,  the  uncontradicted 
evidence  shows  that  defendant  made  certain  improvements 
upon  the  lots  during  the  time  same  were  held  by  him  under 
the  tax  title.  The  referee  found  that  these  improvements 
were  of  a  value  of  $250.  This  findiug  was  by  the  distiict 
court  determined  to  be  immaterial,  and  not  within  tlie  plead- 
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iiigs.  The  statute  provides,  sec.  2934,  Geii.  Stats.,  1883, 
p.  862,  that  "  in  nil  cases  the  value  of  the  improvement  made 
on  the  lands  so  sold  and  all  taxes  paid  after  the  sale  thereof, 
with  interest  thereon  as  provided  by  this  act,  shall  be  ascer- 
tained *  *  *  and  paid  by  the  person  or  persons  recovering 
the  same,  before  he,  she  or  they  shall  obttua  possession  of 
the  land  so  recovered."  This  provision  was  undoubtedly 
deemed  salutary  and  necessary  by  the  legislature  to  protect 
purchasers  at  tax  sales;  and,  in  case  the  other  issues  in  this 
case  were  found  in  favor  of  the  plaintiff,  the  defendant  should 
have  been  allowed  the  value  of  the  improvements  put  upon 
the  lots  at  his  expense. 

The  evidence  with  reference  to  these  improvements  dis> 
closes  that  the  property  was  adjacent  to  a  stream  of  water, 
and  that  this  stream  was  fast  washing  away  the  lots,  and 
thereby  destroying  their  value ;  that  the  town  of  Ouray  de- 
sired to  bridge  the  stream  at  this  point,  and  that  defendant, 
for  the  purpose  of  protecting  his  lots,  took  the  contract  to 
build  this  bridge  for  tlOO  less  than  the  lowest  bid ;  that  in 
doing  the  work  he  extended  the  cribbing  along  and  upon  the 
end  of  the  lots  and  filled  the  same  in  with  stone  to  prevent 
washing,  and  that  this  additional  work  was  done  at  a  cost  of 
$250  to  the  defendant.  Upon  this  item  the  referee  found  in 
favor  of  the  defendant,  and  we  see  no  reason  for  disturbing 
his  findings,  unless  it  be  that  the  defendant  did  not  claim  for 
these  improvements  in  his  pleadings.  This  matter  of  improve- 
ments was  not  only  treated  as  an  issuable  fact  upon  the  tnal 
before  the  refei-ee,  but  it  constituted  one  of  the  piincipal 
grounds  of  oonteiition  between  the  parties.  It  was  tried  ta 
though  it  was  properly  in  issue  under  the  pleadings,  and  we 
think,  under  such  circumstances,  after  the  issue  was  decided 
against  the  plaintiff,  she  was  precluded  from  contending  that 
this  was  not  an  issue  in  the  case.  The  defendant  was  con- 
tending, primaiily,  for  the  lots  themselves,  and  did  not  a»k  to 
recover  the  value  of  the  improvements  put  thereon  at  his 
expense ;  but,  failing  to  prevail  upon  this  issue,  the  defendant 
may  recover  the  value  of  his  improvements  as  the  pleading 
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now  stands,  hs  the  statute  reqaires,  as  a  coDdition  precedent 
to  the  original  owner  recovering  possession,  that  she  shall  pay 
for  sach  improvements. 

As  it  is  possible  that  a  new  trial  may  be  had,  we  deem  it 
necessary  to  refer  briefly  to  one  other  matter.  The  plaintifF 
in  her  complaint  alleges,  inter  alia,  that  the  premises  were 
sold  at  the  tax  sale  in  1880,  for  the  sum  of  $6.84,  and  that 
"  this  was  more  than  was  due  for  taxes,  interest,  penalty  and 
costs  for  the  year  1879,  and  all  previous  yeai's."  This  alle- 
gation being  controverted  by  the  answer,  a  question  of  fact 
is  thereby  raised  which  should  be  determined  upon  evidence, 
the  same  as  any  other  disputed  question  of  fact,  as  under  onr 
statute  the  treasurer  is  authorized  to  sell,  not  only  for  tbe 
amount  of  tbe  taxes  levied  the  preceding  yeiir,  but  also  for 
the  delinquent  taxes  for  any  preceding  year.  Mills'  An. 
Stats.,  see.  8887. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded. 

Reverted. 


Rockwell,  Intebvenob,  v.  Coffey  et  al. 

1.  PBAcncB  IN  Oivn.  Actiorr — iDTxavsHTioir. 

Ab  a  geaeral  rule,  a  party  will  not  be  allowed  to  interveDO  between  the 
trial  and  the  rendition  of  judgment.  Good  practice  requires  tlie 
jwtlclon  to  be  filed  before  the  trial  is  entered  upon. 

2.  JimaifEHT  Ajn>  ExECnrioir  Luns. 

The  lien  of  a  judgment  and  execution  attaches  onl;  to  the  Judgment 

debtoi's  real  Interest  in  tlie  property. 
8.  EsTOPPKL. 
Where  the  condition  of  the  title  is  icnown  to  both  parties,  or  both  hare 

the  same  means  of  ascertaining  the  truth,  there  la  no  eBtoppel. 

Appeal  from  the  Dietrict  Court  of  Boulder  County. 
Mr.  L.  C.  RoOKWKUi,  pTo  ge. 
Messrs.  Belfobd  &  Galloway,  for  appellees. 
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Cbief  Justice  Hayt  delivered  the  opinion:  of  the  ooai't. 

I^ewis  C.  Rockwell  now  seeks  to  intervene  in  a  cert^n 
action  heretofore  decided  hy  this  couit,  in  which  the  judg- 
ment of  the  district  coui-t  of  Boulder  county  was  reversed  and 
the  cause  remanded  to  that  court  for  further  proceeding  in 
accordance  with  tlie  opinion  filed.  See  Ooffetf  et  al.  t>.  Emigh 
et  al.,  15  Colo.  184. 

The  decision  in  Coffey  v.  Emigh,  tupra^  covered  three  cases 
between  tlie  same  parties  relating  to  the  same  subject-matter. 
The  particuliir  case  in  which  this  intervention  is  filed  is  re- 
ferred to  in  that  opinion  as  '■'■  an  action  for  specific  perform- 
ance." The  facU  as  they  were  then  disclosed  by  the  mcord 
will  be  found  fully  set  forth  in  the  statement  preceding  that 
opinion. 

Tlie  prepiises  with  reference  to  which  a  specific  perform- 
ance of  a  written  agreement  was  then  sought  by.  the  plaintiffs, 
Coffey  et  al.,  are  the  same  as  those  to  which  Iiitervenor  Rock- 
well now  claims  title,  and  for  this  reason  a  further  statement 
of  the  result  of  the  previous  suit  is  necessary  to  a  proper 
utiderstanding  and  determination  of  the  preseat  controversy. 
The  written  agreement,  a  specific  performance  of  the  terms 
of  which  was  then  asked,  provided,  among  other  things,  that 
the  defendants,  Emigh  et  al.,  should  execnte  to  plaintiffs 
proper  deeds  of  conveyance  to  a  certain  portion  of  the  Eman- 
cipation Locie,  to  wit,  the  first  fifty  feet  north  of  the  south 
line  of  the  Western  Slope  Lode. 

The  court,  in  passing  upon  the  issues  then  before  it,  said  of 
this  written  agreement:  It  "seems  to  us  to  be  certain,  fair, 
reasonable  and  just.  The  piiities  had  entered  into  and  con- 
tinued in  possession  of  the  property  in  pursuance  of  its  terms 
for  a  long  time.  Both  parlies  are  still  able  to  carry  out  the 
contract.  Plaintiffs  are  willing  so  to  do.  No  good  reason 
lias  been  shown  why  defendants  should  not  be  i-equired  to 
perform  on  their  part."  And  the  judgment  was  revelled,  and 
the  cause  remanded  for  further  proceedings  in  accordance 
with  the  opinion. 
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It  was  supposed  at  the  time  that  when  the  case  reached 
the  lower  court  a  motion  for  judgment  would  be  made  and 
sustained,  but  for  some  cause  not  appearing  in  the  record,  it 
was  allowed  to  slumber  in  the  lower  court  for  upwards  of 
two  years,  and  until  after  Rockwell  liad  filed  his  petition  of 
intervention,  when  plaintiff  moved  for  judgment  in  accord- 
ance with  the  former  opinion  of  this  court.  This  motion  weis 
not  sustained  at  the  time,  apparently  on  account  of  Rockwell's 
petition.  FlaintiEE  thereupon  sought  to  compel  by  manda- 
mu»  the  entry  of  judgment  in  the  district  court  in  bis  favor. 
This  remedy  was  refused  by  this  court  as  not  available  under 
tlie  circumstances.  See  People,  etc.,  v.  JHitrict  Court,  18 
Colo.  500. 

The  petition  of  intervenor,  after  reciting  the  history  of  the 
litigation  between  the  plaintiffs  and  defendants  with  reference 
to  the  premises  in  conflict  between  the  Western  Slope  and  the 
Emancipation  Lodes,  down  to  and  including  the  judgments  of 
i-eversal  rendered  by  this  court,  alleges  that  thereafter  certain 
executions  issued  out  of  this  court  at  the  instance  of  the 
plaintifiFs  and  against  the  defendants. 

It  is  then  alleged  that  said  executions  were  directed  to  the 
sberifFof  Bouldercounty  and  were  by  that  officer  levied  upon 
"all  the  right,  title  and  interest  which  the  defendants  had  in 
and  to  the  Emancipation  Lode,  including,  to  wit,  the  identic- 
al property  and  premises  mentioned  in  said  plaintiffs'  amended 
complaint,"  and  for  which  defendants  had  obligated  them- 
selves by  the  written  agreement  to  execute  a  conveyance  to 
plaintiffs,  a  specific  performance  of  which  said  agreement  this 
court  had  held  that  plaintiffs  were  of  right  entitled  to. 

It  is  further  alleged  that  after  due  notice  the  sheriff  sold 
the  property  at  public  sale  to  N.  K.  Smitli,  one  of  the  parties 
to  the  former  suits,  and  that  before  the  statutory  time  for 
redemption  had  expired,  C.  C.  Emigh  confessed  judgment  in 
favor  of  A.  L.  Emigli,  both  the  Emighs  also  being  parties  to 
the  i-ecord  iu  the  main  action.  Rockwell,  the  attorney  of 
record  for  the  defendants  in  those  cases,  also  obtained  a  judg- 
ment by  confession  against  Jackson.     It  is  also  alleged  that 
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A,  L,  Emigh  and  L.  C.  Rockwell  redeemed  tlie  property  from 
tlie  execution  sale  and  received  the  slieiifT'd  deed  therefor. 
Rockwell,  haviag  subsequently  obtained  a.  conveyance  o(  the 
interest  from  A.  L.  Emigh,  ia  the  sole  plaintiff  named  in  the 
intervention  pixjceedings. 

As  a  general  rule,  a  party  will  not  be  allowed  to  intervene 
between  the  trial  and  the  i-endition  of  a  judgment.  Good 
practice  requires  the  petition  to  be  filed  before  the  ti-ial  U 
entered  upon,  and  had  the  plaintiSa  in  the  main  suit  exer- 
cised proper  diligence  in  following  up  their  victory  obtained 
in  thia  court,  Rockwell  would  have  been  too  late  with  bis 
intervention,  as  a  new  trial  was  not  ordered.  Mocker  v.  Sel- 
ler tt  at.,  14  Cal.  165;  Henry,  Lee  ^  Co.  v.  The  Ca»»  County 
Mill  ^  Elevator  Company,  42  Iowa,  33.  But  assuming  for 
the  purposes  of  the  case  that,  by  reason  of  the  laches  of  the 
plaintiffs,  this  petition  of  intervention  came  in  time  to  war- 
rant consideration  upon  its  merits,  and  it  is  clear  that  the 
judgment  of  the  district  court  austJtiuing  a  demuirer  to  the 
pleadings  and  dismissing  the  petition  must  be  sustained,  for 
the  reason  that  it  does  not  state  facts  suEBcient  to  entitle 
Rockwell  to  intervene.  The  rule  is  well  established  that  the 
lien  of  a  judgment  and  execution  attaches  only  to  the  judg- 
ment debtor's  real  interest  in  the  property.  Freeman,  in  his 
excellent  work  on  Executions,  says,  at  page  1128:  "The 
purchaser  at  an  execution  sale  takes  his  title  subject  to  such 
liens,  easements  and  equities,  as  it  was  subject  to  in  the  bands 
of  the  defendant  in  execui^ion,  unless  he  can  show  that  he  is 
a  purohaser  in  good  faith  and  without  any  notice,  actual  or  con- 
structive, of  the  existence  of  such  lien,  easement,  or  equity." 

The  sheriff  was  only  authorized  to  levy  upon  the  right 
title  and  interest  of  the  defendants  in  the  property,  and  it 
appears  from  the  allegations  of  this  petition  that  this  is  all 
lie  attempted  to  levy  upon  or  assumed  to  sell  by  virtue  of  the 
executions. 

Moreover,  all  parties  in  any  way  connected  with  the  sale 
as  purchasers  or  redemptioners  were  connected  with  the 
suits,  either  as  parties  or  attorney,  from  its  inception,  and  are 
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chargeable  with  notice  of  the  exact  conditioo  of  the  title  as 
declarad  by  the  court  in  its  formei'  opinion. 

Under  that  decision  the  defendants  held  simply  the  naked 
legal  title  to  that  portion  of  the  Emancipation  Lode  now  in 
dispute,  and  thia  was  held  aubjeot  to  a  certain  written  agree- 
ment confit'ined  by  thia  court  raquliing  them  to  execute  to 
the  plaintifTd,  as  holders  of  the  equitable  title,  a  full  aud  com- 
plete conveyance  of  such  legal  title.  The  purchaser  at  the 
execution  sale  acquireil  only  the  interest  in  the  Emancipation 
Lode  held  by  the  defendants ;  in  other  words,  they  purchased 
subject  to  the  terms  of  the  written  agreement  as  construed 
by  this  cotti-t.  ' 

It  is  contended  in  thi^case  tliat  the  plaintiffs  are  estopped 
from  claiming  the  property  in  dispute  because  it  is  alleged 
in  the  petition,  and  consequently  is  a  conceded  fact  as  against 
the  demuner,  that  plaintiffs  received  the  consideration  paid 
upon  the  sale  under  execution,  but  this  argument  is  witltout 
force  in  view  of  the  fact  that  the  defendants  had  title  to  other 
portions  of  the  Emancipation  Lode  and  not  to  the  territory 
in  dispute,  and  it  must  be  assumed  that  these  other  interests 
only  were  the  ones  for  which  the  consideration  was  paid  and 
aooepted. 

In  the  oral  argument  something  was  pi-edicated  by  inter- 
venor  uponthe  alleged  peculiar  wai-ding  of  these  executions, 
but  the  executions  are  not  before  us  and  the  allegations  of 
the  complaint  cannot  he  strengthened  thereby.  The  pre- 
sumption is  that  the  cause  stated  in  the  petition  of  inter- 
veoor  is  as  favorable  to  him  as  the  facts  will  justify. 

The  allegations  are  not  sufGcient  to  authorize  nn  interven- 
tion, and  for  this  reason  thedemun-er  was  properly  sustained 
and  the  petition  dismissed.  The  judgment  of  the  district 
court  will  accordingly  he  affirmed. 

Afirmed. 

Mb.  J08TICB  Elliott  did  not  participate  in  the  hearing 
and  decision  of  this  case. 
Vol.  XX— 26 
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UPON  EEHBABING. 
Fbb  Ccbiam.  In  the  petition  for  relieanng  it  ia  urged 
that,  "assuming  that  Emigh  and  Jackson  had  oo  inteiest 
whatsoever  in  the  property  sold,  but  that  it  actually  belonged 
to  the  execution  creditora,  who  levied  upon  it  atid  caused  it 
to  be  sold,  that  as  to  the  intervenor  it  was  wholly  immateiial 
whether  ihe  property  belonged  to  the  execution  creditoi's  or 
the  execution  debtors,  he  purchased  whatfiver  title  all  par- 
ties had  in  the  property."  This  is  the  only  matter  relied 
upon  for  a  rehearing,  although  it  is  stated  In  the  petition  in 
different  forms. 

It  is  claimed  that  the  facts  averred  constitute  an  estoppel. 
As  shown  in  the  principal  opinion,  the  levy  was  made  only 
upon  the  right,  title  and  interest  of  the  defendants  in  the 
Emancipation  Lode.  By  a  decree  of  this  court  i-endered 
prior  to  this  levy,  that  partof  the  lode  now  claimed  by  inter- 
venor was  awarded  to  the  ownera  of  the  Western  Slope  Lode 
under  the  compromise  agreement,  and  a  conveyance  decreed 
accordingly.  As  we  endeavored  to  show  in  tiie  former  opin- 
ion, Smith  bought  only  the  right  of  the  execution  debtors  to 
the  Emancipation  Lode.  His  purchase  included  all  the  ter- 
ritory in  conflict  between  the  Emancipation  and  Western 
Slope  Lodes,  except  that  portion  covered  by  the  decree,  of  the 
the  existence  of  which  decide  parties  hikd  notice.  It  thus  ap- 
pears that  one  of  the  essential  elements  of  an  estoppel  by  con- 
duct is  entirely  wanting  in  this  case,  the  purehaser  being  fully 
advised  of  the  true  state  of  the  title.  "  Where  the  condition 
of  the  title  is  known  to  both  parties,  or  both  have  the  same 
means  of  ascertaining  the  truth,  there  ts  no  estoppel."  Brant 
V.  Virginia  Coal  ^  Iron  Co.  tt  al,  93  U.  S.  826 ;  Patteraon  ». 
mteheock,  S  Colo.  588  ;    Griffith  v.  Wriyht,  6  Colo.  248. 

The  argument  of  appellants  based  upon  the  aveiinent  of 
the  petition  that  "the  sheriff  of  said  Boulder  county  subse- 
quently levied  said  executions  upon  all  the  light,  title  and 
interest  which  the  defendants  had  in  and  to  the  Emancipation 
Lode,  including,  to  wit,  the  identical  property  and  premises 
mentioned  in  said  plaintiffs'  amended  complaint  and  here- 
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inbefore  described  bu  a  portion  of  the  Weatem  Slope  Lode," 
was  fully  considered  and  reviewed  in  our  former  opinion,  al- 
though the  averment  was  not  incorporated  into  the  opinion. 
In  fact,  all  the  allegations  of  the  pleading  have  been  care- 
fully weighed.  The  pleading  does  not  show  that  the  execu- 
tion creditors  desired  the  sheriff  to  levy  upon  more  than  the 
interest  of  the  execution  debtors  in  the  property,  or  that  the 
sheriff  assumed  to  or  did  sell  other  than  Buch  interest,  and 
this  is  the  only  interest  acquired  by  Rockwell.  His  interest 
in  the  Emancipation  Lode  is  therefore  subject  to  the  right 
of  the  ownere  of  the  Western  Slope  Lode  to  a  conveyance, 
as  provided  by  the  terms  of  the  written  agreement  as  con- 
strued  by  this  court  in  Coffey  et  al.  v.  Emigh  et  al.,  15  Colo. 
184.     A  rehearing  will  be  denied. 

Rehearing  d^iied. 


The  People  ex  bel.  v.  McClees  et  al. 

1.  JuuBDicnoHAi.  Wbit. 

The  writ  of  injunction  which  the  conetitution  Kutborizes  the  aupreme 
court  to  issue  in  the  exercise  of  its  original  JurisdictloD  1b  a  Jurii- 
dictionftl  writ  aa  contradfHtingulshed  fi-om  the  ordinary  writ  of 
Injunction  la  aid  of  jurlsdlcUon  otherwise  acquired. 

2.  PtFBLtC  RlSHTS. 

To  warrant  the  supreme  court  in  talking  jurisdictton  In  aa  original  pro- 
ceeding by  Injunction,  the  case  made  by  the  complaint  must  not 
only  show  equltubie  ground  for  relief,  but  miut  disclose  a  ques- 
tion Involving  the  rights  or  franchiEee  of  the  state  in  its  sovereign 
capacity,  that  is,  public  rights  or  Intereeta  aa  coatradlstinguished 
from  matters  of  private  or  individual  concern. 

3.  TnxE  TO  Pdbi-ic  OrFiCKS. 

WLere  the  idpreme  court  was  aaked  In  the  exercise  of  its  original 
jnriadiction  to  Issue  a  writ  of  injunction  to  restnUn  the  secretary 
of  state  from  delivering  certificates  of  election  to  certain  persons 
elected  at  district  judges,  the  Injunction  beingasked  on  the  groimd 
that  the  terms  of  the  Incumbents  of  such  judicial  ofBces  were  not 
about  to  expire;  held,  that  the  real  qnestion  in  controversy  was  the 
question  of  title  to  public  offices  between  the  individual  claimants; 
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tlwt  Uw  eontiOTeny  did  not  [nTolT«  tlie  r^hta  or  franohlBM  of  the 
people;  nor  Oie  rights  at  the  Btate  in  Ila  Bovereifpi  capacity;  and 
ao  the  writ  was  denied. 

Original  Application  in  thia  Court  for  Ii^unction. 

Thb  complaint  is  as  follows : 

•'  The  people  of  the  state  of  Colorado,  ex  rel.  John  A. 
Bentley,  Amos  J.  Rising,  David  B.  Graham,  David  V.  Bums 
and  James  Glynn,  who  brin^  this  suit  for  themselves  and  in 
behalf  of  all  othera  similat-ly  situated  who  may  wish  to  be 
made  parties  hereto  and  join  herein  and  share  the  expenses 
hereof,  complain  of  the  defendants  above  named  and  say : 

"That  pursuant  to  the  provisions  of  nn  act  of  the  genernl 
assembly  of  the  stale  of  Coloi-ado  approved  March  24, 1S87, 
creating  the  ofGce  of  one  additional  judge  for  the  second  ju- 
dicial district,  the  then  acting  governor  of  the  state  of  Colo- 
rado appointed  the  Honorable  Piatt  Rogers  to  fill  said  office 
so  created.  That  thereafter  and  at  the  general  election  held 
on  November  8,  1887,  tbe  Hononible  Westbi-ook  S.  Decker 
was  elected  to  succeed  the  Honorable  Piatt  Rogers,  and  there- 
after duly  qualified  and  entered  upon  the  dischai^  of  the 
duties  of  said  ofBce.  That  thereafter  at  a  general  election 
held  November  6, 1888,  the  Honomble  Westbrook  S.  Decker 
was  again  elected  district  judge  for  the  second  judicial  dis- 
trict of  Colorado  and  qualified  and  held  said  office  until  about 
December  81, 1890,  when  he  resigned  the  same.  TImt  the 
relator,  John  A.  Bentley,  was  appointed  by  the  then  acting 
governor  of  the  state  to  fill  the  vacancy  caused  by  tbe  resig- 
nation of  Bfud  Westbrook  S.  Decker,  and  duly  qualified  and 
entered  upon  the  discharge  of  the  duties  of  said  office,  and 
continued  to  Iiold  and  discharge  the  duties  thereof  until  the 
general  election  held  in  November,  1891,  when  be  was  elected 
to  succeed  himself,  and  after  such  election  he  duly  qualified 
by  filing  his  oath  of  oflSce  with  the  secretary  of  state  of  the 
said  state  of  Colorado,  and  entered  upon  the  discharge  of  the 
duties  of  said  office,  and  is  still  holding  and  discharging  the 
duties  of  the  same. 
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"That  parsnant  to  tm  act  of  the  general  assembly  of  the 
state  of  Colorado  approved  Mai-eh  19,  1889,  creating  two 
more  additional  judges  for  the  second  judicial  diiitrict,  the 
then  actiog  governor  of  the  state  appointed  the  Hoaomble 
Thomas  B.  Stuart  and  the  Honorable  Oliver  B.  Liddell  to 
fill  the  offices  so  created.  That  thereafter  at  the  general 
election  held  in  November,  1889,  the  relators,  Amos  J.  Rising 
and  David  B.  Graham,  were  elected  to  said  ofiBces  to  succeed 
the  said  Thomas  B.  Stuart  and  Oliver  B.  Liddell,  and  there- 
after duly  qualified  and  entered  upon  the  discharge  of  the 
duties  of  said  offices  and  still  continue  to  hold  and  dischai^e 
the  duties  of  the  same. 

"  That  thereafter,  pursuant  to  the  provisions  of  an  act  of 
the  general  assembly  of  the  state  of  Colorado  passed  April  6, 
1891,  creating  the  office  of  fifth  additional  judge  for  the  sec- 
ond judicial  district,  the  then  acting  governor  of  the  state 
appointed  the  Honorable  Alvin  Marsh  to  said  office.  That 
thereafter  at  the  general  election  held  in  November,  1891, 
the  relator  David  V.  Burns  was  elected  to  fill  said  office,  and 
in  due  time  was  duly  qualified  by  filing  his  oatb  of  office  in 
the  office  of  secretary  of  state  of  said  state  of  Colorado,  and 
entered  upon  the  dischai^ge  of  the  duties  of  said  office,  and 
still  continues  to  hold  and  discharge  the  duties  of  the  same. 
That  the  convention  which  nominated  said  relator  nominated 
him  for  the  '  Long  Term,'  and  so  certified  the  said  nominsr 
tion  to  tbe  clerk  of  Arapahoe  county. 

"  That  pursuant  to  the  said  last  mentioned  act  dividing 
the  state  into  judicial  districts  and  cieating  the  thirteenth 
judicial  district,  wliich  had  not  thei-etofore  existed,  the  then 
acting  governor  of  tbe  state  appointed  the  Houoi'able  Charles 
L.  Allep  to  fill  said  offioe.  That  at  said  general  election  held 
in  November,  1691,  the  relator  James  Glynn  was  elected  to 
the  office  of  district  judge  of  said  thirteenth  judicial  district 
and  duly  qualified  and  entered  upon  the  discharge  of  the 
duties  of  said  office,  which  office  he  still  continues  to  hold. 

"That  the  defendant  NeLjon  O.  McCIees  was  the  duly 
qualified  and  acting  secretary  of  state  of  the  state  of  Col- 
orado. 
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'  "Tliatat  ft  convention  of  the  republican  party,  held  on  the 
8th  and  10th  d«ys  of  September,  1894,  said  convention  nom- 
inated to  fill  the  offices  of  judges  of  the  district  court  in  the 
second  judicial  distiict,  the  Honorable  Qeorge  W.  Allen,  who 
had  then  held  the  office  of  distiict  judge  of  said  district  for 
the  full  terra  of  six  years,  Owen  Edgar  LeFevre,  Peter  Lev- 
ingtou  Palmer,  Frank  Thomas  Johnson  and  Calvia  Picker- 
ing Butler,  to  sncceed  the  relators  John  A.  Bentley,  Amos 
J.  Rising,  David  B.  Graham  and  David  V.  Butdb. 

"That  the  county  central  committ«e,  representing  said 
i-epublican  county  convention,  thereafter  filed  in  the  office 
of  the  clerk  of  said  Arapahoe  county  a  certificate  of  said  nom- 
inations, which,  in  80  far  aa  this  cootroveTsy  is  concerned,  was 
in  the  words  and  figui'ea  following,  to  wit: 

" '  State'  op  Colorado,  )■ 
County  op  Ahapahoe,  j    ' 

" '  County  Committee't  Certificate  of  JVbmituUiont. 
** '  To  County  Clbek  : 

" '  We  certify  that  a  convention  of  delegates  representing 
the  republican  party,  a  party  which  at  the  last  preceding 
election  polled  at  least  ten  per  cent  of  the  entire  vote  in  ihe 
county  of  Arapahoe  and  state  of  Colorado,  was  held  at  the 
city  of  Denver,  on  the  8th  and  10th  days  of  September,  1891, 
for  the  purpose  of  nominating  candidates  for  offices  to  be 
filled  at  the  next  ensuing  genei-al  election ;  and  that  the  fol> 
lowing  nominations  were  made  therefor : 

" '  OlJfce  to  be  filled :  Candidat^t. 

"*  District  Judge: 
"  *  Geoboe  W.  Allen. 
" '  Owen  Edgak  LbFbyre. 
" '  Psn?EE  Levington  Palmbb. 
"♦Frank  Thomas  Johnson. 
" '  CALvm  Pickering  Butler. 

" '  (Signed)    Frauk  C.  Goubt, 
" '  Philip  Teounbtinb,      Presiding  Officer  of  Convention. 
"  *  Secretary  of  ConYention.' 
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"  Thnt  at  the  general  election  held  on  the  6th  day  of  Novem- 
ber, 1894,  the  ahove  named  defeiidiintii  received  the  majority 
of  nil  the  votes  cuut  by  the  electors  in  said  district  for  said 
offices,  and  their  names  have  been  or  will  be  certified  to  the 
secretary  of  state  as  having  been  elected  to  fill  the  offices 
held  by  the  relatora  now  filling  the  same  in  said  judicial  dis- 
trict. 

'*  That  at  the  same  election  the  defendant,  Edwai-d  E. 
Armour,  received  a  majority  of  all  the  votes  cast  for  said 
office  bj'  the  electors  of  the  thirteenth  judicial  district,  and  his 
mime  has  been  or  will  be  certified  to  the  secretary  of  stitte  as 
having  been  elected  to  fill  tiie  office  lield  by  the  relator, 
James  Glynn. 

"  That  the  defendant  Nelson  O.  McClees,  secretary  of  state, 
threatens  to  and  will,  if  not  enjoined  by  an  order  issuing 
out  of  this  honorable  court,  iu  case  the  canvassing  board 
shall  declare  said  other  defendants  duly  elected  tn  aiiid  offices, 
issue  to  them,  and  each  of  them,  certificates  of  election,  and 
as  your  lelators  are  informed  and  believe,  the  said  defendants, 
and  each  of  them,  will  demand  possession  of  and  attempt  to 
assume  and  discharge  the  duties  of  the  said  respective  offices 
to  which  thej-  claim  to  have  been  elected. 

*' Wherefore,  these  relators  pray  that  ibis  honorable  court 
will  assume  original  jurisdiction  of  this  cause  to  the  end  that 
confusion  in  said  offices  may  be  prevented,  and  that  an  order 
may  issue  out  of  tiiis  court  restraining  tlie  defendant:,  NeLson 
O.  McClees,  from  issuing  certificates  to  the  other  defendants, 
or  any  of  them,  of  election  to  the  said  respective  offices  until 
such  time  as  tliis  cause  can  be  finally  heard  and  determined 
by  this  honorable  court.  • 

"They  furtlier  pray  that  this  court  fix  a  time  for  the  hear- 
ing of  this  cause  iu  the  near  future,  and  cause  notices  to  be 
issued  and  served  upon  each  of  the  said  defendants  of  the 
time  of  such  heaiing,  and  that  upon  the  hearing  tbei-eof  an 
injunction  may  issue  out  of  this  hooomble  court  perpetually 
enjoining  the  defendant.  Nelson  0.  McClees,  from  issuing  to 
the  other  defendants  above  named,  or  any  of  them,  certificates 
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nf  election  to  said  offices,  and  nlao  perpetually  enjoining 
the  defendants.  Owen  Edgar  LeFevre,  Pet«r  Levington  Pal- 
mer, Frank  Thomas  Johnson,  Calvin  Pickering  Butler  and 
Edward  E.  Armour,  or  either  or  any  of  them,  from  attempt- 
ing in  any  manner  to  interfere  with  the  official  discharge  of 
the  duties  of  the  eevei'al  relators,  and  further  from  attempt- 
ing in  any  manner  to  discharge  the  duties  of  the  offices  to 
which  they  lay  claim  to  have  been  elected. 

"  They  also  pray  for  such  other  and  further  relief  as  may 
be  proper  in  the  premises.'* 

The  Attorney  Gekbral,  Mr.  V.  D.  Maukham,  Mr.  Wil- 
i-ABD  Tbixeb,  Mr.  Caldwell  Yeaman  and  Mr.  H.  B. 
O'ReilIjY,  for  plaintiffs. 

Mr.  J.  H.  Bbown  and  Mr.  J.  H.  Blood,  for  defendants. 

Mb.  Justice  Elliott  delivered  the  opinion  of  the  court. 

1.  Plaintiffs  seek  to  invoke  the  original  jurisdiction  of  this 
court  to  restrain  defendants  LeFevre,  Palmer,  Johnson,  But- 
ler and  Armour  from  asserting  iiny  claim  to  certain  judicial 
offices,  which  offices  plaintiffs  hold  for  the  pi-esent  by  an  un- 
disputed title.  The  following  provision  of  our  state  consti- 
tution is.  relied  on  as  conferi-ing  jurisdiction  in  the  premises 
upon  tliis  court: 

"  It  (the  supreme  court)  shall  have  power  to  issue  writs 
of  Jtabeag  corpus,  mandamus,  juo  warranto,  certiorari,  injunc- 
tion, and  other  oiiginal  and  remedial  writs,  with  authority  to 
hear  and  determine  the  same."     Art.  6,  sec-  3. 

The  firat  question  to  be  deteiiniiied  is :  Are  the  facts  and 
ci  1*0 um stances  stated  in  the  complaint  sufficient  to  warrant 
this  court  in  taking  original  jurisdiction  of  this  cause  by  writ 
of  injunction?  The  expi'ess  language  of  the  constitution  is 
that  this  court  has  the  power  to  issue  writs  of  injunction,  as 
well  as  the  other  writs  specified,  with  authority  to  hear  and 
determine  the  tame.    This  language  is  apt  and  pertinent,  and 
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id  sufficient  to  confer  original  jurisdiction  by  writ  of  injunc- 
tion in  a  proper  case,  but  it  certainly  was  not  designed  to 
authorize  this  court  to  take  originnl  jui-isdiction  of  ordinary 
suits  in  equity  by  granting  writs  of  injunction.  The  connec- 
tion in  which  the  woixl  "  injunction  "  is  used  in  the  foregoing 
section  of  the  constitution,  indicates  that  the  writ  of  injunc- 
tion thus  authorized  to  be  issued  by  this  court  in  the  exercise 
of  its  original'  jurisdiction  is  nn  extrnordinary  writ — a  juris- 
dictional writ  as  contradistinguished  from  the  ordinary  writ 
of  injunction  issued  in  aid  of  jurisdiction  otherwise  acquired — 
a  quaii  prerogative  writ.  The  grade  or  dignity  of  the  writ  is 
indicated  by  the  well  known  cliai-ncter  of  it«  associates  in  the 
same  section.  The  maxim,  notcitur  a  tociis,  applies.  See 
Wheeler  v.  N.  Goto.  I.  Co.,  9  Colo.  248,  and  authorities  ther« 
cited. 

2.  To  warrant  this  court  in  taking  jurisdiction  in  an  orig- 
inal pi-oceeding  by  injunction,  the  ca»e  made  by  the  complaint 
must  not  only  show  equitable  ground  for  relief,  hut  must  dis- 
close a  question  puhliei  juris  ;  the  case  must  be  one  involving 
the  rights  or  franchises  of  the  stMte  in  its  sovereign  capacity, 
that  is,  public  rights  or  interests  as  conti-adistinguishcd  from 
matters  of  private  or  individual  concern.  This  construction 
of  the  foregoing  constitutional  provision  was  given  twenty 
years  ^o  by  tlie  supi-eme  court  of  Wisconsin,  In  an  able 
opinion  delivered  by  Chief  Justice  Rynn,  in  the  case  of  The 
Attorney  Oeneral  v.  Railroad  Companiet,  35  Wis.  426.  Tliat 
opinion  was  recently  reviewed  and  emphasized  by  Mr.  Justice 
Cassoday  in  the  case  of  The  State  ex  rel.  Lnmh  v.  Cunningham, 
83  Wis.  90.  We  do  not  find  that  the  doctrine  has  ever  been 
departed  from  in  that  state.  It  is  to  be  olserved,  however, 
that  in  the  latter  case,  it  was  held  thst  the  refusal  of  the  attor- 
ney general  to  bring  the  suit  or  to  consent  thereto,  would  not 
pi-event  the  supreme  court  fiom  taking  jurisdiction  upon  the 
relation  of  a  private  citizen  in  the  name  of  the  state.  Mr. 
Justice  Winslow  dissented  from  such  view. 

8.  Counsel  for  plaintiffs  cite  and  rely  upon  the  case  of 
The  State  ex  rel.  Attorney  Oeneral  v.  Cunningham,  81  Wis. 
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440,  in  which  the  same  constitational  piovision  was  con- 
strued. Ill  that  case  the  supreme  coart  of  Wisconsin  was 
asked  to  issue  k  wiit  of  injunction  to  restrain  the  secretary 
of  state  from  giving  or  publishing  notices  for  the  election  of 
members  of  the  legislature  under  a  ceitain  "act  to  apportion 
the  state  into  senate  and  assembly  districts,"  which  act,  it 
was  contended,  was  unconstitutiouHl  and  void.  Upon  motion, 
in  the  nature  of  a  demuiTcr  to  the  complaint,  elaborate  opin- 
ions Were  delivered  susbiiiiing  the  jurisdiction  of  the  court, 
holding  the  apportionment  act  unconstitutional,  and  holding, 
fui-ther,  that  the  supreme  court  liad  the  power  by  injunction 
in  such  original  proceeding  to  control  the  action  of  the  secre- 
tar}'  of  state.  See,  also,  Qiddingt  v.  Secretary  of  State,  93 
Mich.  1. 

It  is  not  difficult  to  distinguish  between  the  Wisconsin 
case  and  the  one  now  presented.  The  Wisconsin  case  was 
brought  to  test  the  constitutionality  of  an  act  under  which 
an  election  of  i-epresentatives  was  about  to  be  held.  The 
act,  if  carried  into  effect,  would  infiinge  the  riglits  of  the 
people  to  representation,  according  to  the  constitutional  rule 
of  apportion  menu  Thus  their  most  cherished  rights  and 
franchises  wera  threatened,  and  the  legality  of  the  legislative 
department  of  tlie  government  itself  was  seriously  menaced. 
Tlie  present  case  does  not  challenge  the  constitutionality  of 
any  legislative  act;  it  does  not  involve  the  legality  of  the 
judicial  department  of  the  state,  nor  of  any  judicial  district, 
nor  of  any  judgeship  thei-ein.  It  involves  simply  the  ques- 
tion: What  peivons  will  be  entitled  to  occupy  certain  posi- 
tions as  distiict  judges  on  and  after  the  second  Tuesday  of 
January  next?  It  is  not  a  question  of  the  existence  or 
essential  oi^nization  of  the  judiciary;  the  judicial  positious 
in  question  exist;  they  must  be  filled  by  persons  having  the 
constitutional  qualifications.  The  sole  question  is:  What 
particular  persons  will  be  thus  entitled  to  hold  such  offices 
on  and  after  January  8,  1895?  In  others  woi-ds:  Do  the 
official  terms  of  Judges  Beutley,  Rising,  Graham,  Burns  and 
Glynn  expire  ou  that  day,  or  do  they  continue  for  the  period 
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of  six  years  from  the  time  they  were  elected  respectively  ? 
To  determine  this  question  there  must  be  a  construction  at 
certain  provisions  of  the  judiciary  Article  of  the  constitution. 
The  validity  of  the  legislative  nets  creating  t)ie  additionnl 
district  and  additional  judgeships  is  not  questioned.  The 
acts  of  a  judge  de  facto  of  a  court  dejure  are  valid.  In  Re 
Manning,  139  U.  S.  504. 

In  the  Wisconsin  case  the  election  had  not  been  held,  nor 
even  called ;  therefore,  no  individual  claims  to  office  hud 
arisen.  In  the  present  case  the  election  has  been  held,  and 
it  is  conceded  that  the  defendants  LeFevre,  Palmer,  John- 
son, Butler  and  Armour  each  received  a  majority  of  the 
votes  of  their  respective  districts,  and  that  the  official  can- 
vass will  show  Buch  result.  The  question,  then,  of  the  title 
to  these  respective  offices  on  and  after  January  8th  j>roximi), 
is  the  real  question  in  controversy.  This  is  a  question  of  pure 
legal  right.  In  no  sense  can  the  question  be  i-egarded  as  one 
of  equitable  cognizance,  even  between  the  rival  claimants; 
nor  have  the  people  of  the  state  or  of  the  particular  judicial 
districts  any  equUi/  in  the  controvei'sy,  even  in  the  braadest 
sense  of  the  term,  except  as  all  good  citizens  have  an  inter- 
est that  the  law  shall  be  correctly  applied.  No  rigbbi  or 
franchises  of  the  people  are  assailed ;  each  of  the  lival  claim- 
ants, old  and  new,  has  been  chosen  by  the  people.  The  vital 
question  is,  for  what  period  of  time,  respectively,  were  the 
present  incnmbents  thus  chosen?  Their  title  at  present  is 
good  and  anasaoiled  ;  but  what  is  its  duration  ?  This  ques- 
tion, when  properly  presented,  must  be  determined  as  other 
questions  of  title  to  public  offices  are  determined.  Neiier  v. 
Tkomat,  99  Mo.  224 ;  JHckey  v.  Reed,  78  111.  261. 

The  81  Wisconsin  case  reviews  a  large  number  of  cases, 
none  of  which,  however,  when  carefully  considered,  militate 
i^ainst  the  view  we  have  taken.  In  this  connection  it  is 
proper  to  say  that  we  are  advised  that  the  mandamat  case 
referred  to  at  page  476  of  the  opinion,  and  of  which  it  is 
eaid  the  court  *'  recently  assumed  jurisdiction,"  was  discon- 
tinued without  an  opinion. 
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It  is  Btroiiglf  insisted  that  injuDction  is  an  appropriate 
remedy  in  this  case.  Oae  line  of  ai^ument  is  that  writs  of 
matidamua  and  writs  of  iajuiiction  ai-e  the  oooverse  or  recip- 
rocal of  each  other;  that  the  former  commands  action,  while 
tlie  latter  restrains ;  and  it  is  assumed,  inasmuch  as  a  writ  of 
matidamut  will  lie  to  compel  an  officer  to  perform  an  act 
which  the  law  specially  enjoins  as  a  duty  resulting  from  his 
office,  that,  therefore,  the  writ  of  injunction  is  always  an 
appropriate  remedy  to  restrain  an  officer  from  the  perform- 
ance  of  an  act  which  the  law  does  not  enjuiu  as  a  duty  result- 
ing from  his  office.  This  reasoning  is  correct  in  many  cases, 
but  not  in  all.  For  example :  A  subordinate  court  may, 
under  cei'tain  circumstances,  be  compelled  by  mandamtu,  in 
the  nature  of  a  writ  of  procedendo  ad  judicium,  to  proceed  to 
judgment ;  hut  it  is  difficult  to  conceive  of  a  case  where  a 
writ  of  injunction  may  be  employed  to  restrain  a  subordinate 
court  from  rendering  judgment,  even  though  it  is  made  to 
appear  that  judgment  should  not  he  rendered.  Writs  of 
certiorari,  or  of  prohibition,  may  sometimes  be  employed  to 
regulate  or  restrain  suboi'dinate  courts  in  the  exercise  of  their 
jurisdiction ;  but  as  a  rule  a  defeated  part}',  feeling  himself 
aggrieved  by  the  rendition  of  a  judgment,  is  left  to  his  rem- 
edy by  appeal  or  writ  of  en-or.  So,  in  the  present  contro- 
versy, it  may  be  that  either  of  the  several  defendants  would 
be  entitled  to  mandamiu  to  compel  the  secretary  of  state  to 
issue  his  certificate  of  election,  so  that  he  may  have  the  proper 
indicia  with  which  to  qualify,  and  assume  the  duties  of  bis 
office.  But  it  does  not  follow  that  the  secretary  may  be 
restrained  from  the  issuance  of  such  certificate,  even  though 
the  election  was  unlawful ;  on  the  contrary,  the  secretary 
should  not  be  interfered  with  in  iitsuing  the  certificate;  but 
such  defendant,  having  received  his  certificate,  should  be 
allowed  to  have  the  title  to  the  office  determined  by  a  proper 
legal  proceeding.  Smith  v.  Myert,  109  Ind.  1 ;  Kemp  v. 
Ventulett,  58  Ga.  419 ;   Cochran  v.  MeCUary,  22  la.  75. 

The  case  of  The  People  ex  rel.  Kelly  v.  Common  Couneil  of 
Brooklyn^  77  N.  Y.  603,  is  much  relied  on  by  counsel  for 
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plaintiff)).  The  charter  of  Brooklyn  provided  that  '*  no  aldei^ 
man  shall,  during  the  term  for  which  he  is  elected,  hold  any 
other  public  office  except  that  of  notaiy  public  or  commis- 
sioner of  deeds,"  aud  declares  that  "if  any  alderman  elected" 
under  its  provisions  *'  shall  be  appointed  or  elected  to  and 
accepts  such  public  office  *  *  *  after  his  election  or  during 
his  term  of  office  as  such  alderman,  hia  ofGce  as  alderman  shall 
immediately  become  vacant  and  liis  place  shall  be  filled  by  a 
special  election  to  be  ordered  within  thirty  daytt  thereafter 
by  the  common  council  to  he  held  by  electors  of  the  ward  iu 
which  he  shall  have  been  elected." 

The  admitted  facts  were  that  Daniel  O'Reilly  was  in  No- 
vember, 1877,  elected  alderman  from  the  12th  ward;  that 
while  he  was  such  alderman,  and  iu  November,  1878,  he  was 
elected  a  representative  in  congress  for  the  second  congres- 
sional district  of  New  York ;  that  he  accepted  the  office  on 
March  18, 1879,  and  entered  upon  the  discharge  of  the  duties 
of  congressmHU.  Upon  these  admitted  facts  a  writ  of  man- 
darrau  was  awarded  commanding  the  common  council  to 
order  a  special  election  to  fill  the  vacancy  occasioned  by 
O'Reilly's  election  and  acceptance  of  "  another  public  office." 
But  the  case  was  commenced  in  a  court  of  original,  not  of 
appellate,  JQiisdiotion,  though  it  was  afterwards  affirmed  by 
the  court  of  appeals,  the  highest  appellate  tribunal  of  that 
state.  The  principal  question  discussed  by  the  opinion  in 
the  Brooklyn  case  was  not  the  propriety  of  the  remedy,  but 
whether  the  office  of  representative  in  congress  was  such 
"  other  public  office  "  as  was  contemplated  by  the  city  charter. 
It  was  finally  held  to  be  such  an  office  as  caused  a  vacancy 
in  the  office  of  alderman.  It  will  be  observed,  too,  that  the 
writ  was  mandamut,  not  injunction.  The  granting  of  the 
writ  did  not  necessarily  preclude  O'Reilly  from  contesting 
the  validity  of  the  election  in  a  proceeding  to  which  he  him- 
self should  he  a  party. 

In  argument  we  were  urged  to  assume  jurisdiction  in  order 
to  prevent  an  unseemly  wrangle  between  contesting  claim- 
ants to  judicial  offices.     But  there  are  no  averments  in  the 
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complaint  showing  that  any  utueemlg  wrangle  is  likely  to 
occur.  When  the  time  arrives,  if  defendants  shall  demand 
the  respective  offices  to  which  they  claim  to  have  been 
elected  and  snch  demand  be  refused,  there  is  nothing  in  the 
complaint  to  indicato  that  they  will  do  anything  more  than 
seek  by  pioper  legal  proceedings  to  have  their  predecessors 
ousted,  and  themselves  inducted  into  o£Bce.  We  are  confi- 
dent that  none  of  the  rival  claimants,  either  old  or  new,  will 
resort  to  other  than  legal  and  orderly  methods  to  secure  or 
hold  the  offices  in  question.  Though  occasion  may  some- 
times require  equitable  relief  or  protection  in  addition  to  the 
proper  legal  proceedings  in  controversies  over  public  offices, 
yet  the  complaint  in  this  case  states  no  facts  from  which  any 
kind  of  violence,  disturbance  or  intrigue  is  to  be  apprehended. 
There  is  no  probability  that  the  police,  the  sherifPs  posse,  or 
the  military  will  be  called  into  requisition.  The  idea  that 
such  means  may  be  resorted  to,  in  advance  of  legal  proceed- 
ings to  settle  the  title  to,  or  possession  of,  public  offices,  has 
been  pretty  effectually  dispelled  by  recent  opinions  of  this 
court.  In  re  Fire  and  Exeiat  CotMjwtMi'onerB,  19  Colo.  482; 
The  People  ex  rel.  v.  Martin  and  Orr,  19  Colo,  565. 

In  Spelling  on  Extraordinary  Relief,  vol.  1,  sec.  620,  it  is 
said :  "  Though  there  is  some  conflict  of  authority  as  to  how 
far  equitable  relief  by  injunction  may  be  successfully  invoked 
to  protect  one  in  the  possession  and  exercise  of  a  public  office, 
it  is  well  settled  by  a  great  preponderance  of  authority  that 
injunction  is  not  a  proper  remedy  to  try  the  title  between 
rival  claimants,  as  to  which  is  entitled  to  fill  and  exercise 
the  duties  of  an  office,  quo  warranto  and  not  injunction  being 
the  proper  remedy." 

We  are  urged  to  entertain  the  present  proceeding  for  the 
purpose  of  reaching  an  early  decision  of  the  controversy 
between  the  lival  claimants  to  judicial  positions,  and  thus 
prevent  confusion  in  the  administration  of  justice.  This 
proceeding  is  commended  as  a  "short  cut"  to  a  determina- 
tion of  the  controversy.  But  thort  cuta  in  legal  controversies 
are  seldom  satisfactory  to  the  Anglo-American  race.    As  a 
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rule  they  only  submit  when  they  h&ve  had  full  oppoi'tunity 
to  fight  out  such  controversies  by  proper  pioceedinga  and  to 
carry  them,  if  they  desii-e,  to  the  court  of  last  reaort. 

For  illustration,  it  Vould  seem  desirable  to  avoid  a  lawsuit 
to  determine  whether  the  present  judge  of  the  thirteenth 
judicial  district  shall  continue  to  hold  his  o£Bce  for  three 
years  more,  or  whether  he  shall  give  place  to  another  recently 
chosen  at  his  successor.  But  it  may  be  that  nothing  short 
of  a  real  lawsuit  will  sufiBce  to  determine  such  controversy. 
If  such  lawsuit  shall  come,  it  will  not  be  the  first  conte.st 
over  the  vei-y  same  ofBce.  The  present  incumbent  holds 
his  position  by  virtue  of  the  decision  of  this  court  sustaining 
his  election  by  a  plurality  of  two  votes.  See  Allen  v.  Glynn, 
17  Colo.  838.  The  controversy  in  that  case  was  not  an 
unieemlff  wrangle.  It  arose  Out  of  an  honest  difference  of 
opinion  as  to  the  meaning  of  certain  provisions  of  the  then 
new  Australian  ballot  law ;  and  the  statute  was  so  worded 
that  this  court  was  divided  in  opinion.  When  judges  disa- 
gree, it  is  not  surprising  tliat  lawyers  and  their  clienta  differ. 
The  fact  is,  judges  as  well  as  lawyers  cannot  always  agree 
when  called  upon  to  construe  written  constitutions  and  laws, 
or  other  written  instruments.  Judges  agree  more  generally 
than  lawyers,  because  they  have  no  personal  interests  or 
clients  to  infiuence  their  judgments.  But  lawsuits  are  often 
a  necessity  in  a  free  government.  In  no  doubtful  case  where 
large  interests  are  involved  will  an  ex  parte  opinion  be  ac- 
cepted as  decisive.  This  is  well  illustrated  in  I'espect  to  the 
very  matters  now  sought  to  be  brought  before  this  court  for 
reconsideration.  See  Xn  re  Election  of  Dittrict  Judges,  11 
Colo.  873,  where  these  same  matters  were  considered  and 
an  opinion  given  in  response  to  a  question  from  the  governor. 
That  opinion,  however,  was  given  before  the  calling  of  the 
election,  so  that  no  individual  claims  to  office  had  arisen. 
It  is  manifest  that  such  opinion  is  not  now  accepted  as  con- 
clusive, because  not  delivered  in  an  actually  litigated  case. 
We  refer  to  this  as  fortifying  the  view  that  the  present  con- 
troversy must  be  heard  and  determined,  if  at  all,  in  some 
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proceeding  where  the  jurisdiction  of  the  court  is  undoubted. 
When  it  is  heai-d  and  determined  in  a  prooeeding  where  the 
court  has  juriBdiction,  not  only  to  expi-esa  its  opinion,  but  to 
render  and  enforce  its  JudgjJutU,  the  decision  will  have  mora 
weight. 

The  remedy  provided  for  controversiea  of  this  kind  is  en- 
tirely adequate  and  reasonably  speedy.  Even  if  not  aa  speedy 
as  could  be  desired,  this  court  is  not  justified  in  exercising 
an  unwarranted  jurisdiction  to  escape  the  delays  resulting 
from  the  well  settled  principles  of  our  jurisprudence.  As 
vas  said  by  Mr.  Justice  Goddard  (19  Colo.,  aupra)  :  "  Rea-  - 
sonable  delay  is  the  piice  we  pay  in  order  to  secure  the  pro- 
tection and  vindication  of  pei-soual  and  property  rights 
under  a  government  like  out?."  Judicial  discretion  is  often 
beneficial;  but  the  vesting  of  too  much  discretion  in  any 
public  official  tends  to  the  development  of  arbitrary  power, 
destructive  of  those  certain  and  fixed  lulea  of  law  which  are 
the  boast  of  our  people. 

We  have  been  favored  with  able  and  instructive  briefs 
pro  and  con  in  connection  with  the  argument  of  this  case; 
but  a  certain  appeal  in  writing  made  afterwards,  to  the  effect 
that  tliia  courtshould  disregard  jurisdictioniil  precedents  and 
undertake  by  this  proceeding  to  anticipate  and  decide  future 
lawsuits,  is  aa  uni-easnnable  as  it  must  be  uaaviiiling.  We 
should  have  our  hands  full  if  we  were  to  yield  to  such  appeals 
in  cases  that  might  thus  be  pressed  upon  our  consideration. 
It  would,  moreover,  be  a  sad  blow  to  the  rights  and  liberties 
of  the  people  if  the  courts  were  thus  to  anticipate  and  decide 
controversies  not  regularly  befora  them,  and  which  may  never 
actually  be  brought  to  trial.  Despotic  governments  may  do 
this,  but  free  constitutional  governments  never. 

If  lawsuits  result  from  the  present  controversy,  the  plain- 
tiffs and  defendant)!,  respectively,  must,  as  in  all  litigate*! 
cases  under  our  system  of  jurisprudence,  take  and  bear  the 
responsibility  of  them  and  abide  the  result  We  have  ex- 
amined many  cases  that  have  been  cited,  but  do  not  deem 
it  necessary  to  discuss  them,  as  they  do  not  militate  essen- 
tially from  the  view  we  have  taken. 
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Our  conclusion  is  that  the  complaint  dtscloBea  no  ground 
for  equity  jurisdiction,  and  certainly  no  ground  for  the  inter- 
position of  the  extraordinary  jurisdiction  of  this  court  by 
the  issuance  of  a  quasi  prerogative  writ  of  injunction.  The 
application  to  take  jurisdiction  by  the  issuance  of  sucli  wiit 
willf  therefore,  be  denied,  and  the  complaint  presented  will 
be  dismissed. 

Complaint  ditmitsed. 


JosBS,  Adm'r,  v.  The  Peabl  Mraisa  Company  bt  al. 

1.  COSPOBATIONB STOCKHOLDXBS'    RIQHT  TO    SUE. 

Stockholders  mity  m^Qtain  a  suit  in  equity  against  the  corporation  and 
lU  board  of  direotors  whenever  It  appean  that  otberwiee  there  will 
be  a  f^lure  of  Justice. 

2.  Sams. 

When  It  ia  apparent  that  a  demand  upon  tlie  mant^ng  body  of  the  cor- 
poration would  be  unsvidllng,  an  action  by  Btockholdsrs  may  be 
maintained  without  alleging  or  proving  any  notice,  request,  demand 
or  express  refusal. 

3.  STOCSHOi,oKi(e'  Mkbtikos  witbodt  the  St&tb. 

The  arUcles  of  iacorporation  of  the  defendant  company  provided  that 
it«  principal  office  should  be  In  Aspen,  Colorado,  and  that  Its  prin- 
cipal business  should  be  carried  on  In  the  counties  of  Pitkin  and 
GuuuIbod;  Aeld,  that  stockholders'  meetings  beyond  the  llmtta  of 
tite  state  were  unauthorized  and  the  proceedings  thereat  were  void- 
able. If  not  absolutely  void. 

4.  Pbactick— FicTiTiora  Names  or  Dbfbmdaijtb, 

When  the  real  names  of  some  of  the  defendants  are  unknown  to  the 
plniotiff,  aod  the  (act  is  alleged  in  the  complaint,  he  may  designate 
them  by  fictitious  names,  and  substitute  their  true  names  when  aaoer- 
tiUned. 

5.  PBAcncE — Grouitdb  of  Deuuiiber. 

That  certain  allegations  In  a  pleadli^  are  made  upon  Information  and 
belief  is  not  a  ground  of  demurrer.  The  obJecUon  can  be  raised 
by  motion  only. 

6.  PlKADINO  UFON  iKPOBJtATIOtl  AXD  BELIEF. 

Facts  not  presumptively  wltliln  the  knowledge  of  the  pleader  may  be 
allied  upon  information  and  belief. 

Error  to  the  District  Court  of  Arapahoe  Couidy. 
Vol.  XX— 27 
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This  is  an  action  brought  by  the  pUintiS,  who  sues  for 
himself  and  on  behalf  of  all  other  stockholders  similarly  sit- 
UAted  who  may  wish  to  join.  The  defendants  are  The  Pearl 
Mining  Company,  and  seven  others,  who  are  alleged  to  be 
stockholdei-s  and  director  of  the  company.  The  tiction  was 
originally  commenced  by  Sarah  F.  Cooper,  administratrix  of 
the  estate  of  Isiiac  Cooper,  deceased.  Afterwards,  the  pres- 
ent plaintiff,  James  A.  Jones,  was  appointed  administrator  in 
lieu  of  Sarah  F.  Cooper,  and  duly  substituted  for  theadmln- 
istnitrix  as  plaintiff.  The  action  was  detenniiied  in  the  court 
below  upon  demurrer  to  tiie  amended  complaint. 

In  this  complaint  it  is  alleged  that  plaintiff  does  not  know 
the  true  names  of  John  Boe,  Richard  Roe,  James  Smith,  Wil- 
liam Brown  and  Thomas  Jones,  defendants,  and  for  this  rea- 
son designates  them  by  the  names  stated,  promising  to  insert 
their  true  names  in  all  proceedings  as  soon  as  ascertained. 

That  "she  is,  and  since  December,  1887,  has  been,  the 
duly  appointed  and  acting  administratrix  of  the  estate  of 
Isaac  Cooper,  deceased,  and  as  such  a  stockholder  in  the  said 
defendant  company ;  the  accurate  amount  of  said  stock  she 
is  unable  to  state,  but  upon  information  and  belief  alleges  it 
to  be  about  seventy-five  thousand  shares." 

That  The  Pearl  Mining  Company  was  daly  organized  under 
the  laws  of  the  state  of  Colorado,  in  the  month  of  Februarj', 
1882 ;  that  the  principal  object  of  the  company  was  to  pur- 
chase fi'om  Isaac  Cooper,  since  deceased,  certain  mining  prop- 
erty, and  operate  and  develop  the  same  and  to  do  a  geneiul 
mining  business,  the  stock  of  the  company  being  fixed  at  five 
million  dollars,  divided  into  five  hundred  thousand  shares. 

It  is  further  alleged  that  the  articles  of  incorporation  pro- 
vide that  the  company's  principal  office  should  be  in  Aspen, 
Colorado,  and  the  principal  business  be  carried  on  in  Pitkin 
and  Gunnison  counties ;  that  the  directors  were  duly  author- 
ized to  make  by-laws  not  inconsistent  with  the  laws  of  the 
state. 

After  the  organization  of  said  company,  it  is  alleged  that 
it  acquired  title  to  a  large  number  of  mining  claims,  priaci- 
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pally  fiecared  fi-om  Isaac  Cooper,  one  of  the  incorpomtors ; 
that  said  Cooper  took  stock  ia  the  company  for  such  Inter- 
ests ;  that  the  entire  capital  stock  of  the  company  was  issued. 

That  the  mines  belonging  to  the  company  are  located  in  a 
rich  silver  mining  district,  and  that  they  propent  unusual 
inducements  for  exploration,  development,  etc.,  and  are  of 
great  prospective  value,  agd  if  tlie  same  had  been  properly 
managed  and  developed  would  long  since  have  heeti  ren- 
dered productive  and  profitable  to  the  stockholders. 

It  is  further  alleged  that  the  company,  in  violation  of  its 
plain  duty,  hns  since  the  death  of  Isaac  Cooper,  which  occur- 
red about  the  firet  of  December,  1887,  failed  to  work  or  de- 
velop any  of  said  mines.  That  it  has  misused  its  corporate 
powers  hy  holding  a  pretended  meeting  of  the  stockholder 
in  1890,  without  the  stat«,  and  without  notice  to  plaintiff, 
and  then  and  there  illegally  electing  a  board  of  dii'ectoi's ; 
that  many  such  illegal  meetings  of  the  stockholders  have 
been  called,  and  held  without  the  state. 

It  is  also  averred  that  the  directors'  meetings  have  been 
held  contrary  to  law,  at  which  meetings  business  was  sought 
to  be  transacted'  in  contravention  of  plaiotiEf's  and  other 
stockholders'  rights,  and  prejudicial  to  the  welfare  of  the 
company;  that  said  company  has  beld  no  legal  stockliolders' 
meetings,  or  legal  directors'  meetings,  and  has  filed  no  cer- 
tificate  of  the  amount  of  the  .capit«l  stock,  and  lias  failed  to 
keep  books  of  account  at  its  principal  ofiSce,  and  that  it  has 
failed  to  make  any  by>lawa  or  annual  reports. 

That  the  company  lias  kept  no  principal  office  in  the  town 
of  Aspen,  or  any  other  place  in  this  state ;  that  it  has  kept 
no  stockholders'  book  in  the  state  of  Colorado,  but  that 
whatever  Ixioks  it  has,  have  been  kept  outside  of  this  state 
and  beyond  the  reach  of  plaintiff  and  other  stockholders. 

That  said  stockholders'  and  directors'  meetings  were  not 
beld  in  pursuance  of  the  by-laws  of  said  company;  that  the 
by-laws  were  never  legally  adopted,  and  such  as  were  adopted 
provided  for  the  calling  of  an  annual  meeting  of  the  stock- 
holders at  its  office  in  Philadelphia,  on  the  fourth  Tuesday 
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of  Jannary  in  each  year,  on  two  daya'  notice  in  tiie  news* 
papers  of  Ptiiladelphia  and  Aspen. 

That  the  defendants  herein  own  and  control  a  majority  of 
the  atock,  and  while  in  control  as  directors  of  the  compnuy, 
have  conspired  to  prevent  the  development  of  said  mining 
property  and  to  prevent  plaintiff  from  receiving  dividends 
upon  his  stock ;  that  said  defendants  keep  control  of  said 
company  and  refuse  to  act  in  good  faith  aa  directors  in  the 
management,  but  have  combined  together  for  the  purpose  of 
defi-auding  plaintiff  out  of  hia  profits,  and  have  depreciated 
the  stock  for  the  purpose  of  purchasing  the  same  at  a  low 
figure. 

It  is  further  alleged  that  one  hundred  thousand  shares  of 
the  stock  of  the  company  were  set  aside  aa  working  capital, 
or  treasury  stock  of  the  company,  to  raise  funds  to  develop 
the  pmperty;  that  defendants,  iu  violation  of  their  duty  to 
utilize  said  treasury  stock  in  the  interests  of  the  company, 
have  appropriated  the  same  to  their  own  use  and' refused  to 
account  to  the  company,  or  to  plaintiff,  or  to  any  stockholder, 
for  the  same. 

That,  pursuing  said  conapiracy,  the  defendanta  threat«n 
to  dispose  of  said  mining  property  to  other  persons  for  the 
nae  of  defendants,  I'endering  plaintiff's  stock  of  no  value, 
and  working  greiit  and  inseparable  injury  to  him. 

Plaintiff  asks  judgment:  1st.  For  a  decree  setting  aside 
the  charter  and  corporate  powers  of  the  defendant  company, 
dissolving  the  incorporation  and  closing  up  its  buainess. 
2d.  For  an  injunction,  pending  litigation,  restraining  de- 
fendants from  pei'petrating  further  wrongful  acts  in  the  man- 
t^ment  of  the  affaiis  of  the  corpomtion,  and  restraining 
defendants  fiom  disposing  of  any  of  the  corponite  property 
or  assets,  and  that  upon  6nal  hearing  the  said  injunction  may 
be  made  peipetual,  for  the  appointment  of  a  receiver,  and  tor 
genei'al  relief. 

To  this  complaint  the  following  demurrer  was  filed  by  The 
Pearl  Mining  Company  and  W.  Henry  Sutton  : 

1st.  Tliat  said  amended  complaint  does  not  set  forth  facts 
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sufficient  to  constitute  a  cause  of  action.  2d.  That  the 
material  allegatioas  of  the  complnint  are  on  information  and 
belief,  and  do  not  entitle  the  plaintifiF  to  nny  relief  in  equity. 
8d.  That  the  complaint  does  not  allege  or  saj'  that  the  plain- 
tiff has  not  a  remedy  at  law. 

The  district  coui-t  sustained  the  demurrer  to  the  complaint, 
and  plaintiff,  electing  to  stand  by  his  pleading,  brings  the  case 
here  upon  error. 

Messrs.  BbnnxT'  &  Bennet,  for  plaintifiF  in  error. 

Mr.  R.  D.  Thompson,  for  defendants  in  error. 

Chief  Justice  Hatt  delivered  the  opinion  of  the  court. 

The  right  of  stockholders  under  certain  conditions  to  main* 
tain  a  suit  in  equity  against  the  company  and  ita  board  of 
directors  is  now  universally  i-eoognized.  The  conditions 
have  been  stated  in  various  forms  by  the  courte,  but  we  think 
they  are  all  comprehended  in  the  simple  statement  that  such 
a  suit  may  be  maintained  whenever  it  appeai-s  that  otherwise 
thei'e  will  be  a  failure  of  justice.  Sawes  v.  Oakland,  104 
U.  S.  450;  l^ller  et  al.  v.  Murray,  17  Colo.  408 ;  Pomeroy's 
Equity  Jurisprudence,  vol.  8,  sees.  1094, 1095. 

Tested  by  this  rule,  the  allegations  of  the  complaint  are 
sufficient.  Facts  are  alleged,  which,  if  true,  brand  the  de- 
fendants as  unworthy  of  the  trust  and  confidence  imposed 
upon  tbem  by  their  tnist  relationship  to  the  corporate  prop- 
erty, and,  for  the  purposes  of  this  demurrer,  these  allegations 
are  admitted. 

By  the  record  it  appears  that  the  guilty  directors  own  a 
majority  of  the  capital  stock  of  the  company,  and  therefore 
have  tbe  corporate  management  and  the  corporation  itself 
completely  within  their  power,  and  that  they  baye  conspired 
together  for  the  purpose  of  using  their  trusteeship,  not  for 
the  benefit  of  the  cestui  que  tnut,  but  for  their  own  individual 
profit,  to  the  manifest  injury  of  plaintiff  and  those  similarly 
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situated.  It  is  appai-ent  from  the  pleading  that  a  demaiid 
upon  either  the  manogiDg  body  of  the  corporation,  or  the 
stockholders  themselves,  would  he  unavailing.  Under  such 
circumtitances,  an  action  may  be  maintained  by  stockholders 
*'vithout  alleging  or  proving  any  notice,  request,  demand,  or 
express  refusal,"  Pomeroy'a  Eq.  Jur.,  sec.  1095;  MiUer  et 
al.  V.  Murray,  tupra. 

The  directors  are  shown  to  have  been  guilty  of  negligence 
in  the  management  of  the  corporate  business,  of  fmuds  upon 
the  company,  and  of  acts  ultra  virea.  Without  any  statutory 
authority  therefor,  and  in  direct  violation  of  the  law,  they, 
have  attempted  to  change  the  litiu  of  the  corporation  from 
the  state  of  Colorado  to  the  state  of  Pennsylvania.  Meet, 
ings  of  the  stockholders  have  been  called  and  held  in  the 
city  of  Philadelphia,  in  the  state  of  Pennsylvania.  The  hold- 
ing of  such  meetings  beyond  the  limits  of  the  state  of  Colo- 
rado was  unaulhoiized,  aud  the  proceedings  thereat  were 
voidable,  if  not  absolutely  void.  Spelling  on  Private  Cor- 
porations, sec.  383 ;  Miller  et  al.  v.  £mr,21  Me.  509;  Smilh 
V.  Silver-  Valley  Min.  Co.  et  al.,  64  Md.  85 ;  ReicheaU  v. 
Oommerctal  Hotel  Co.  et  al,  106  III.  439 ;  Camp  v.  Syme  et 
al.,  41  Mo.  525. 

The  statute  provides  (Mills'  An.  Stats.,  sec  481)  that 
notice  of  the  annual  meeting  of  stockholders  for  the  election 
of  directors  shall  be  published  not  less  than  ten  days  pre- 
vious thereto,  "  in  the  newspaper  printed  nearest  to  the  place 
where  the  operations  of  said  company  shall  be  carried  on." 
This  plain  provision  of  law  has  been  violated,  and  direotoi's 
have  been  elected,  including  the  present  defendants,  without 
notice,  and  at  a  place  at  which  a  stockholders'  meeting  can- 
not be  legally  held.  A  stockholder,  although  in  the  minority, 
at  least  has  the  right  to  the  statutory  notice,  and  to  insist 
that  meetings  shall  be  held  within  the  state,  in  order  that 
he  may  attend  and  present  his  views  in  regard  to  the  corpo- 
rate management,  although  such  views  may  not  be  shared 
by  a  majority  of  the  stockholders.     Perchance,  by  protest 
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and  argument:,  he  mnj  perauade  the  majority  to  change  their 
course  of  conduct. 

Among  other  violations  of  the  laws  of  this  state  charged 
against  this  company  is  that  it  has  failed  to  keep  its  principal, 
or  any  office,  at  the  town  of  Aapen,  or  elsewhere  in  this 
state,  ^  provided  in  its  articles  of  incorporation  ;  that  it  has 
kept  no  stockholders'  or  othei'  books  in  the  state  of  Colorado. 

Itis  further  shown  that  the  directors  have  appropriated  to 
their  own  use  one  hundred  thousand  shares  of  stock  of  the 
company,  these  being  the  property  of  the  corpoi'ation  set 
uside  us  its  woiking  capital,  to  raise  funds  to  develop  its 
mines,  and  that  the  directors  absolutely  refuse  to  account 
for  this  Btock,  or  the  proceeds  thereof. 

Other  acts  of  negligence  and  fraud  in  the  corporate  man- 
agement are  alleged  against  the  defendants,  but  the  fore- 
going are  sufficient  to  show  a  right  of  action  in  the  plaintiff, 
suing,  as  he  does,  for  himself  and  on  behalf  of  all  other  stock- 
holders similarly  situated. 

Several  specitio  objections  urged  in  argument  to  the  suffi- 
ciency of  the  pleading  will,  however,  be  noticed. 

Plaintiff  has  designated  iive  of  the  seven  defendants  in 
his  complaint  by  fictitious  names,  alleging  as  a  leason  for  so 
doing  that  the  real  names  of  the  parties  ai-e  unknown  to 
plaintiff.  Plaintiff  further  alleges  that  the  true  names  of 
said  parties  could  not  he  obtained  at  Ihe  time,  for  the  reason 
that  all  books  and  papeis  of  said  company  were  in  Philadel- 
phia, Pennsylvania,  and  not  accessible  to  phiintiff,  and  offei's 
to  substitute  the  true  names  of  the  directors  so  designated 
as  soon  as  he  obtains  the  necessary  information  to  enable 
him  to  do  so.  This  manner  of  designating  defendants  whose 
true  names  are  not  known  to  the  plaintiff  is  expiesaly  author- 
.  ized  by  sec.  76  of  the  Civil  Code  of  1887. 

Certain  allegations  of  the  complaint  are  made  upon  infor- 
mation and  belief,  and  defendants  claim  that,  for  this  reason, 
the  demurrer  was  properly  sustained.  This  objection  is  not 
a  gi-ound  of  demurrer.  It  can  be  laised  by  motion  only. 
Pomeroy'a  Rem.  &  Rem.  Rights,  sec.  548,     Moreover,  as  the 
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facta  alleged  apon  information  and  belief  ai-e  not  preaump* 
tively  within  the  knowledge  of  the  plaintiff,  he  is  at  litwrty 
to  plead  them  in  the  form  adopted.  Carpenter  et  aL  v.  Smith 
et  al,  ante,  p.  89 ;   Thackara  et  at.  v.  Reid  et  al,  1  Utah,  238. 

It  is  claimed  tljat  the  capacity  in  which  the  plaintiff  sues 
is  not  sufficiently  alleged  in  the  complaint.  We  do  not 
think  this  objection  is  well  taken,  it  being  aveiTed  that  Samh 
F.  Coopei-  was  the  duly  appointed  and  acting  admin i»tratiix, 
and  it  appearing  ftom  the  record  that  James  A.  Jones  was 
afterwards  duly  substituted  by  an  order  of  court  ior  said 
Sarah  F.  Cooper.  In  the  absence  of  a  showing  to  the  con- 
trary, we  most  assume  that  this  order  of  substitution  was 
properly  made. 

Another  objection  is  that  it  la  nowhere  positively  alleged 
that  any  of  the  stock  belonged  to  the  estate  of  Isiutc  Cooper. 
This  claim  is  not  borne  out  by  the  record,  it  being  expressly 
alleged  tliat  plaintiff  is  a  stockholder  in  the  company. 

The  prayer  is  for  an  injunction  and  appointment  of  a 
receiver,  and  for  general  relief.  Under  this  prayer  the  court 
may  award  the  plaintiff  any  relief  to  which  the  facts  may 
show  that  he  is  entitled,  and  it  is  unnecessary  to  oonsider  at 
this  time  the  particular  relief  that  should  be  granted  in  oase 
plaintiff  succeeds  in  finally  maintaining  the  action. 

The  judgment  of  the  district  couit  is  revelled  and  the 
cause  remanded. 

Reverted, 


Rupert  et  al.  v.  The  People. 

1.  Rrcookizancb,  bt  whok  Approtadlk. 

Where  a  prUoaer  is  committed  by  an  ezamlnliig  maglBtrAte  In  default 
of  ball,  tbe  slieriS  haii  do  poner  to  approve  a  bond  and  releaae  the 
prtBoner  from  cuBtody.  Id  buoU  a  oase,  the  power  to  let  to  ball  !• 
coofaired  upon  a  Judge  or  two  jasttoes  of  the  peace. 

2.  Sahe—Appbot&i.  by  Usadthobizbd  OwriOEO. 

A  jusUce  of  the  peace  havlog  oommitted  a  prisoner  In  default  of  hfdl  Id 
BJi  amouDC  required,  the  sheriff  afterwards  approved  a  bond  and 
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released  the  prisoner;  held,  thatthe  recogQicance,  having  been  taken 
and  approved  by  an  officer  withont  authority,  was  Toid,  both  as  a 
statutory  bond  and  as  a  oommoit  law  obllgatloD. 


'     Error  to  the  CourUy  Court  of  Baca  County. 

This  is  an  action  brought  upon  a  criminal  recognizance, 
in  the  name  of  The  People,  agaiust  the  plaiiitifFti  in  error. 
So  much  of  the  complaint  as  is  necessary  to  a  proper  under- 
Btaadiog  of  the  question  presented  for  our  consideratioo  upon 
this  review  is  as  follows ; 

"  That  on  the  24th  day  of  January,  A.  D.  1891,  one  Henry 
J.  Rupert  was  examined  before  S.  W.  Cole,  Esq.,  a  justice  of 
the  peace,  within  and  for  the  county  of  Baca  and  state  afore- 
said, upon  a  charge  of  grand  larceny;  •  •  •  and  upon  said 
day  the  said  charge  was  inquired  into  by  and  before  the  said 
S.  W.  Cole,  who  did  then  and  there,  sitting  as  a  justice  of 
the  peace,  as  aforesaid,  for  the  trial  of  said  charge,  order  and 
require  the  said  Henry  J.  Rupert,  to  give  bail  with  good  and 
Kufficient  Burety  in  the  sum  of  two  hundred  dollara  for  his 
appearance  at  the  next  term  of  the  district  court  in  and  for 
Baoa  county,  conditioned  according  to  law.  And  the  said 
Henry  J.  Rupert,  failing  to  give  such  bail  as  -inquired,  in 
default  thereof  was  duly  committed  to  the  jail  of  said  county 
b}'  the  commitment  issued  by  the  said  justice,  to  be  there 
confined  until  the  said  bail  should  be  by  him  given,  or  he  be 
discharged  according  to  law.  •  *  * 

"  That  afterwards,  to  wit,  ,on  the  81st  day  of  January, 
A.  D.  1891,  while  the  said  Henry  J.  Rupei-t  was  confined  in 
default  of  bail  as  afoiesaid,  the  defendants  above  named, 
R.  W.  Devinney,  Charles  M.  Gordon  and  John  H.  Rupert, 
for  the  purpose  of  securing  the  dbcharge  of  the  said  Henry 
J.  Rupert  from  the  said  jail,  as  sureties  of  and  with  the  said 
Henr>'  J.  Rupert,  signed,  executed  and  entered  into  a  recog- 
nizance for  the  sum  of  two  hundred  dollars,  as  required  by 
the  said  S.  W.  Cole,  justice  of  the  peace.  •  •  • 

"  The  conditions  of  said  recognizance  were  and  are  such 
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that  if  the  said  Henry  J.  Rupert  shall  personally  be  and  ap- 
pear nt  the  district  court  of  the  tliird  judicial  district  of  the 
state  of  Colorado,  sitting  in  and  for  said  county  of  Baca,  on 
the  first  day  of  the  iiext  term  thereof,  and  from  day  to  day 
thereafter,  and  remain  at  and  abide  the  order  of  the  said  court, 
and  not  depart  the  court  without  leave,  then  and  there  to 
answer  to  the  said  charge  of  grand  larceny,  *  *  *  then  and  in 
that  case  the  said  recognizance  to  become  void,  otherwise  to 
be  and.remain  in  full  force  and  effect.  *  *  *  And  tlie  said 
recognizance  was  duly  signed  by  said  sureties.  •  •  •  And 
the  said  bond  was  indorsed  as  follows:  'Approved  by  rae 
January  81,  1891.  Signed  R.  C.  Winecup,  Sheriff  of  Raca 
County,' 

"  That  after  the  execution,  approval  and  delivery  of  said 
bond  or  recognizance  to  the  said  sheriff,  who  then  had  and 
held  the  said  Henry  J.  Rupert  in  custody  under  and  by  virtue 
of  the  commitment  issued  and  delivered  to  him  by  the  said 
S.  W.  Cole,  justice  of  the  peace,  released  him,  the  said  Henry 
J.  Rupert,  fi-om  custody  and  returned  the  recognizance  tn 
the  clerk  of  the  district  court  in  whose  custody  it  now  is.  •  •  • 

"That  afterward,  on  the  4th  day  of  June,  A.  D.  1391,  on 
the  second  day  of  said  term  of  said  distiict  court,  the  said 
Henry  J.  Rnpeit  •  *  •  failed  and  neglected  to  come  intn 
coui't,"  etc.,  and  thereupon  the  said  recognizance  was  de- 
clared forfeited.  The  plaintiffs  in  error,  R.  W.  Devinney 
and  Charles  M.  Gordon,  appeai-ed  and  demurred  to  the  com- 
plaint upon  the  grounds  that  it  dues  not  state  faets  sufficient 
to  constitute  a  cause  of  action ;  and,  lecond,  there  is  a  defect 
of  parties  plaintiff. 

This  demurrer  was  overruled,  and,  they  electing  to  atand 
upon  their  demurrer,  judgment  was  rendered  against  them 
for  $200,  the  penalty  of  the  bond  and  costs.  To  reverse  this 
judgment  they  prosecute  this  writ  of  eiror. 

Mr.  A.  F.  HoLLENBBCK,  for  plaintiffs  in  error. 

No  appearance  for  the  People. 
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Mb.  Justice  Goddabd  delivered  the  opinion  o£  the  court. 

It  appears  upon  the  face  of  the  complaint  that  the  recog- 
nizance upon  which  the  right  ol  action  is  predicated  whs 
approved  by  the  sheriff  in  a  case  where  the  prisoner  was 
eommitted  to  the  county  jail  in  default  of  bail.  Under  these 
circumstances,  the  sheriff  has  no  authority  to  approve  a  bond 
and  release  a.  pi-isoiier  from  custody.  In  such  case,  the  power 
to  let  to  bail  is  expressly  conferred  upon  a  judge  or  two  jus- 
tices of  the  peace,  by  sec.  981,  Gen.  Stats.,  1888,  (Mills'  An. 
Stats.,  sec.  1487,)  which  enacte : 

"  Where  any  person  shall  be  committed  to  jail  on  a  ciimt- 
nal  chai'ge  for  want  of  good  and  sufficient  bail,  except  for 
mui'der  or  other  offense  punishable  with  death,  or  for  not 
entering  into  a  recognizance  to  appear  and  testify,  any  judge 
01  any  two  justices  of  the  peace  may  take  such  bail  or  recog- 
nizance in  vacancy,  and  may  discharge  such  prisoner  from 
his  or  her  imprisonment." 

The  recognizance,  therefore,  having  been  taken  and  ap- 
proved by  an  officer  without  authority,  is  void,  both  as  a 
statutory  bond  and  aa  a.  common  law  obligation.  People  v. 
Meltor,  2  Colo.  705 ;  Sanej/  v.  People,  12  Colo.  345 ;  State  v. 
Winninger,  81  Ind.  51 ;  iState'v.  Ruttell,  24  Tex.  505  ;  State 
V.  Kruise,  32  N.  J.  Law,  813 ;  State  v.  Young,  56  Me.  219 ; 
I>ickenson  v.  State,  20  Neb.  72;  Harrit  v.  Simpton,  14  Am. 
Dec.lOl  (4Littell,  165);  P(twell  v.  State,  15  Ohio,  &19;  Wil- 
liami  V.  Shelby,  2  Ore.  144. 

As  was  said  in  the  case  of  Saney  v.  People,  tupra :  ^'  With- 
out discussion,  and  without  analysis  of  the  authorities,  we 
shall  assume  that  if,  in  a  case  like  the  one  at  bar,  bail  be  taken 
by  a  court  having  no  jurisdiction,  or  by  an  officer  destitute 
of  legal  authority,  the  instrument,  whether  denominated  a 
'recognizance'  or  'bond,'  is  void  as  to  both  principal  and 
surety,  and  that  such  fact,  when  shown  by  the  surety,  con- 
stitutes a  good  defense  to  an  aotioa  against  him  for  the  pen- 
alty." 

The  only  cases  that  we  have  been  able  to  find,  that  hold  a 
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recognizance  so  appi-ored  good  as  a  common  lav  obltgatioo 
even,  are  State  v.  Cannon,  34  la.  825,  and  I^ennard  v.  State, 
2  Gn.  137. 

Judge  Freeman,  in  his  note  to  the  case  of  Rarrit  v.  Simp- 
ion,  mpra,  in  speaking  of  these  cases,  says :  "  The  soundness 
of  thin  doctrine  is  very  questionable.  Since  the  magistrate 
had  no  jurisdiction  to  admit  to  bail  in  such  a  case,  the  sheriEF 
had  no  right  to  release  his  prisoner  upon  a  bond  so  taken, 
and  if  he  did  so  it  was  an  escape ;  and  since  there  is  no  dis- 
tincLlon  between  voluntary  and  negligent  escape  in  criminal 
mattera,  it  was  the  sheriffs  duty  immediately  to  retake  the 
accused.  Surely  a  breach  of  duty  on  the  part  of  the  sheriff 
could  not  furnish  a  valid  consideration  for  a  bail  bond.  It 
would  certainly  be  contrary  to  the  policy  of  the  law  to  enforce 
an  obligation  founded  upon  such  a  consideration." 

And  as  was  said  in  Dickeruon  v.  State,  tupra :  "  To  hold 
that  an  unauthorized  person  may  accept  a  rec<^nizance  run- 
ning to  the  state,  which  will  bind  the  person  entering  into  it, 
is  to  hold  that  one  private  unauthorized  person  muy  make 
another  the  debtor  of  the  state,  a  proposition  illogical  in 
theory  and  dangerous  in  practice." 

It  is  clear,  upon  reason  and  authority,  that  the  recognizance 
upon  which  this  action  is  brought  was  void,  and  is  not  enforce- 
able against  the  plaintiffs  in  error ;  and,  its  invalidity  appear- 
ing upon  the  face  of  the  complaint,  the  court  below  erred  in 
overruling  the  demurrer  and  entering  the  judgment  com- 
plained of.  This  conclusion  being  decisive  of  the  case,  we 
need  not  notice  the  further  objection  to  the  right  of  defend- 
ants in  error  to  bring  the  action.  For  the  foregoing  reasons 
the  judgment  is  reversed. 

Jteveraed. 

Mb.  Justice  Elliott  dissenting. 

The  "loopholes  of  the  law,"  by  which  persons  charged 
with  crime  evade  trial,  or  escape  punishment  after  fair  trial 
and  coQvicUon,  are  a  reproach  to  the  jurisprudenoe  of  many 
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American  states.  Kot  many  miscariiages  of  justice  have 
occurred  in  Colorado ;  and  these  have  been  occasioned  by 
improvident  legislation  as  well  as  by  a  few  hasty  judicial 
decisions. 

A  peraon  accused  of  crima  ia  entitled  to  the  benefit  of 
every  reasonable  doubt  as  to  every  question  of  law  or  fact 
bearing  upon  the  question  of  bis  guilt  or  innocence.  As 
was  well  said  by  Chief  Justice  Hayt  in  Qravet  v.  The  People, 
1 8  Colo.  174 :  "  The  innocence  of  every  accused  peraon  must 
be  presumed  until  his  guilt  is  established  according  to  the 
law  of  the  land,  and  beyond  all  reasonable  doubt.  The  rules 
governing  the  trial  of  criminal  cases  are  the  outgrowth  of 
experience,  and  embody  the  wisdom  of  centuries.  A  con- 
viction obtained  in  cases  where  a  substantial  compliance  with 
these  rules  has  not  been  bad  cannot  be  allowed  to  stand." 
But  this  humane  rule  in  favor  of  life  and  liberty  should  not 
be  extended  to  preliminary  proceedinga  so  as  to  prevent  a 
fair  trial,  nor  to  subtsequent  proceedings  so  as  to  prevent 
punishment  in  case  of  conviction  qfOer  a  fair  trial.  Society 
has  rights  and  interests  in  the  administration  of  the  crimi- 
nal law  as  well  as  the  accused. 

It  is  ui^ed  that  the  law  in  respect  to  sureties  is  ttricti  jurit. 
This  is  true  to  the  extent  that  the  surety  is  not  to  be  held 
liable  beyond  the  terms  of  his  obligation ;  but  there  is  no 
reason  for  holding  the  rule  more  stringent  in  respect  to 
recognizances  and  bail  bonds  in  criminal  proceedings  than 
in  case  of  other  bonds  and  undertAkings.  Neither  the  eze- 
cuUon  nor  enforcement  of  an  appearance  bond  can  have  any 
bearing  upon  the  question  of  the  guilt  or  innocence  of  the 
accused.  It  is  not  an  unfair  rule  of  interpretation  which 
holds  parties  liable  upon  a  contract  to  which  they  have  vol- 
untarily given  their  assent,  upon  a  valid  consideration,  and 
for  a  lawful  purpose,  according  to  the  true  intent  and  mean- 
ing of  the  contract,  and  according  to  their  own  undei-stand- 
ing  of  iti  conditions. 

Let  these  familiar  principles  be  applied  to  the  present  case. 
From  the  record  it  appears  that  the  accused  was  in  custody 
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under  lawful  process  upon  a  charge  of  grand  larceny,  Bein^ 
thns  ia  custody,  he,  with  plaintiffs  in  eiTor  as  sureties,  for  the 
purpose  of  securing  hia  release,  voluntarily  entered  into  the 
bond  or  recognizance,  fixed  by  lawful  authority,  and  deliv- 
ered the  same  to  the  sheriff  for  a  lawful  purpose  in  good 
faith ;  and  thereupon  the  accused  was  released ;  but  he  failed 
to  appear  according  to  the  terms  of  hia  bond,  and  the  same 
■was  declai'ed  forfeited.  Suit  being  brought  upon  the  for- 
feited recognizance,  the  court  below  rendered  judgment 
against  the  sureties. 

The  foregoing  facte  being  confessed  by  demurrer,  was  it 
error  for  the  county  court  thus  to  render  judgment? 

Counsel  for  pliiintiff  in  error  contends  as  follows:  "An 
alleged  bond  or  recognizance,  taken  or  entered  into  before  a 
court  or  an  officer  not  having  authority  to  take  such  bond,  « 
an  ahtolute  nullity,  and  no  action  can  be  niiiintained  on  such 
alleged  bond  or  recoguizance."  In  support  of  this  proposi- 
tion decisions  are  cited  from  several  different  states,  among 
others,  two  opinions  by  this  court.  People  v.  Mellor,  2  Colo. 
705 ;  Haney  v.  The  People,  12  Colo.  845. 

The  Mdlor  Case  was  a  pixweediug  by  tare  faeioi  upon  a 
recognizance  of  hail,  or  appearance  bond,  entered  into  before 
justices  of  the  peace.  The  defendant  pleaded :  first,  nul  tiel 
record;  second,  that  the  bail  bond  was  void  in  that  the  affi- 
davit upon  which  the  accused  was  arrested  did  not  properly 
charge  the  crime  of  burglary,  that  being  the  chaise  upon 
which  the  accused  was  held  to  bail ;  third,  that  there  was  no 
such  recognizance  remaining  of  record  as  was  mentioned  in 
the  tcirefaciag,  in  that  the  justices  who  took  the  recogni- 
zances did  not  certify  the  same  to  the  district  court  as  the 
statute  requires. 

The  second  plea  wae  demurred  to,  and  the  transcript 
shows  that  the  demuiTer  was  overruled,  and  that  plaintiffs  in 
error,  electing  to  abide  by  the  demurrer,  judgment  of  nil 
capiat  was  rendered  in  favor  of  defendaota.  (The  statement 
in  the  published  volume  erroneously  shows  that  the  demurrer 
was  "sustained.") 
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The  Mellor  Oate  vras  reviewed  in  this  court  solely  upon 
the  ruling  and  juilgmeat  upon  the  demurrer  to  the  aecoud 
plea.  But  the  opiuion  commences  thus :  "  Conceding  that 
Eureties  in  a  recognizaace  may  show  that  the  court  or  officer 
before  whom  the  recognizance  was  acknowledged  had  no 
authority  in  that  behalf,  the  second  plea  is  clearly  insuffi- 
cient." 

The  question  whether  sureties  may  show  as  a  defense  that 
the  court  or  officer  heforc  whom  the  recognizance  was 
acknowledged  had  no  authority  to  take  the  same,  was  not 
before  the  court  in  the  Mellor  Case.  Hence,  such  expression 
at  the  commencement  of  the  opinion  cannot  be  accepted  aa 
an  authoritative  declaration  of  the  law  upon  that  point.  In 
this  connection  the  language  of  Chief  Justice  Marshall  in 
Coheru  v.  Virginia,  6  Wheatnn,  97,  has  peculiar  force :  "It  is 
a  maxim  not  to  be  disregarded  that  general  expressions,  in 
every  opinion,  are  to  he  taken  in  connection  with  the  case  in 
which  those  expressions  are  used.  If  they  go  beyond  the 
case,  they  may  be  respected,  but  ought  not  to  control  the 
judgment  in  a  subsequent  suit  when  the  very  point  is  pre- 
sented for  decision.  The  reason  of  this  maxim  is  obvious. 
The  question  actually  before  the  court  is  investigated  with 
care,  and  considered  in  its  full  extent.  Other  principles, 
which  may  serve  to  illusti-ate  it,  are  considered  in  their  rela- 
tion to  the  case  decided,  but  their  possible  bearing  on  all 
other  cases  is  seldom  investigated."  Quoted  in  Wadtworth 
V.  U.  P.  By.  Co.,  18  Colo.  610. 

The  opinion  in  the  Saney  Caae  is  subject  to  the  same 
criticism  as  the  Mellor  opinion.  It  contains  the  following : 
"  Without  discuBsioQ,  and  without  analysis  of  the  author- 
ities, we  shall  assume  that  if,  in  a  case  like  the  one  at  bar, 
bail  be  taken  by  a  court  having  no  jurisdiction,  or  by  an 
officer  destitute  of  legal  authority,  the  instrument,  whether 
denominated  a  'recognizance'  or  'bond,'  is  void  as  to  both 
principal  and  surety,  and  that  such  fact,  when  shown  by  the 
Bui-ety,  constitutes  a  good  defense  to  an  action  agiiinst  him 
for  the  penalty." 
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The  proposition  thus  attumed  in  the  Saney  opinion  was 
not  I'eallj  necessary  to  a  decision  of  tlie  case ;  it  evidently 
waa  not  fully  examined;  indeed,  the  opinion  shows  that  it 
was  attumed  without  diicutiion,  and  without  antdytit  of  the 
authorities.  The  Saney  Cage  furnishes  a  complete  illustra- 
tion of  the  truth  of  the  maKim  and  observations  stated  by 
Chief  Justice  Murshall,  supra.  What  lendei?  the  illostra- 
tioQ  the  more  complete  ia  the  fact  that  the  Mellor  Ca$e,  in 
which  similar  views  were  conceded  without  being  necessary 
to  the  decision,  and,  hence,  preaumably  without  complete 
investigation,  is  the  first  case  cited  in  support  of  the  Honey 
Cate. 

The  second  point  of  the  syDabos  in  the  Raney  Ca»e  states 
the  real  question  examined,  cooaidered  and  decided  by  this 
court.  To  a  certain  extent  it  is  authority  for  holding  the 
bond  in  the  present  case  not  void,  but  valid.  The  court  did 
not  decide  in  the  ffaney  Cage  that  the  bail  bond  was  void, 
but,  on  the  contrary,  held  it  valid,  notwithstanding  the  piis- 
oner  was  discharged  before  the  bond  waa  approved  by  any  one 
having  authority  so  to  do.  The  concurring  opinion  in  the 
Saney  Cage  puts  the  liability  of  the  surety  squarely  upon 
the  ground  that  the  accused  was  in  custody  under  lawful 
process,  that  the  bond  was  voluntarily  executed  with  full 
knowledge  of  its  contents  and  for  a  lawful  purpose,  that  is, 
to  secure  the  releHse  of  the  accused. 

The  case  of  Abbott  v.  Williams,  15  Colo.  612,  waa  much 
considered.  That  case  states  the  general  rule  to  he  that 
"  a  voluntary  obligation  founded  upon  a  valid  consideration 
is  enforceable  according  to  its  terms  and  provisions,  unless 
the  same  be  against  public  policy,  or  forbidden  by  statute  ; " 
and  that  was  the  very  point  upon  which  the  decision  of  the 
case  turned. 

In  People  v.  Meighan,  1  Hill  (N.  T.)  298,  Mr.  Justice 
Cowen  of  New  York,  one  of  the  brightest  jurists  of  that 
great  state,  deliveiing  the  opinion  of  the  court,  said:  "At 
the  common  law  we  might  have  saved  the  good,  while  we 
rejected  the  bad  part  of  the  bond ;  or,  perhapg  it  might  have 
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been  valid  for  the  whole."  lu  thtit  case  the  bood  was  held 
bad  because,  as  stated  in  the  opinion,  the  statute  of  New  York 
"abaolut«lj  destroys  all  and  every  part  of  any  bond,  takea 
by  any  officer  by  color  of  his  office,  in  any  other  case  or  miin- 
ser  than  such  as  are  provided  by  law." 

In  Tennessee  a  much  more  wholesome  statute  prevails,  to 
the  effect  that  "a  bond  good  at  common  law  is  likewise  a 
good  statutory  bond."  State  v.  Clark,  1  Head,  ST2.  In  Mis- 
sissippi, also,  the  statute  provides  that  "all  official  bond. 
shall  be  valid  and  binding,  ia  whatever  form  they  may  be 
taken,  except  so  far  as  they  may  be  conditioned  for  the  per- 
formance of  act«  in  violation  of  the  laws  or  policy  of  the 
state."     Boykin  et  al.  v.  The  State,  50  Miss.  878. 

Fortunately,  in  this  state  there  is  no  statute  providing  that 
bonds  taken  by  an  officer  in  any  other  case  or  manner  than 
such  as  are  provided  bylaw,  shall  be  either  void  or  voidable; 
nor  is  it  against  the  policy  of  the  law  of  this  Btat«  for  asher- 
iff  to  take  and  approve  appearance  bonds  in  ciirolual  cases. 
The  policy  of  our  laws  has  long  been  quite  the  contrary ; 
they  expressly  pi-ovide  that  sheriffs  may  take  and  approve 
such  bonds  in  the  most  important  cases  where  bail  bonds  are 
allowable.  In  this  state  statutes  have  been  in  force  for  more 
than  a  quarter  of  a  century  authorizing  sheriffs  to  take  bail 
and  release  prisoners  t^fter  indictment  by  the  grand  jury  in 
the  district  court,  and,  also,  qfter  conviction,  upon  supersedeas 
being  allowed  by  the  supreme  court.  The  sheriff  is  author- 
ised  to  take  recognizances  in  such  cases  without  their  being 
approved  by  any  court  or  other  officer,  and  to  certify  and 
return  the  same  to  the  district  court ;  and  the  statute  de- 
clares that  recognizances  so  taken  shall  be  valid  and  bind- 
ing, and  shall  not  be  set  aside  or  adjudged  insufficient  for 
want  of  form,  and  that  proceedings  may  be  had  thereon  in 
case  of  a  breach  according  to  the  coui-se  of  the  common 
lavr.  Rev.  Stats.,  (1868),  pp.  289,  247;  1  MiUs'  An.  Stats., 
sece.  1455,  1479. 

In  view  oC  the  foregoing  statutes,  and  the  practice  obtain- 
ing thereunder,  it  is  not  strange  that  a  sheriff  should  con- 
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aider  Limaelf  authorized  to  take  and  approve  an  appearance 
bond  executed  by  a  person  committed  hy  an  exHmining 
UHgiatrate.  No  good  reason  can  be  assigned  why  a  sheriff 
should  be  anthorized  to  take  and  approve  an  appearance 
bond  after  indictment  and  arrest,  upon  a  capiat  from  the  dih 
trict  court,  and  al»o  after  conviction,  upon  auperaedeaa  from 
the  ntjrreme  cottrt,  whi'sh  does  not  apply  with  even  greater 
force  to  the  case  of  bunds  fixed  by  examining  magistrates. 
The  distinction  is  arbitrary  and  probably  accidental ;  and 
while  the  statutes  should  be  observed  as  they  are  written 
by  those  having  custody  of  prisoners,  yet  if  the  accused, 
after  commitment  by  a  jtiHtice  of  the  pence,  enter  into  a  vol- 
untary appearance  bond,  and  the  same  be  taken  by  the 
sheriff,  and  the  prisoner  be  discharged,  there  can  be  no  good 
reason  why  the  bond  should  not  be  held  good  as  a  eommoa 
law  bond  and  as  a  valid  obligation,  the  same  as  in  civil  casea. 
An  appearance  bond  executed  by  a  person  in  custody  under 
lawful  proceff  cannot  be  said  to  be  executed  under  durett, 
for,  if  the  mei'e  fact  of  imprisonment  under  such  circum- 
stances be  regiirded  as  durett,  that  would  invalidate  every 
appearance  bond. 

When  a  peraon  in  custody  under  lawful  process  voluntarily 
executes  an  appeai-ance  bond  with  sureties,  in  a  sum  fixed 
by  lawful  authority,  and  thereby  regains  his  liberty  subject 
to  the  lawful  conditions  of  hb  bond,  there  b  no  reason  why 
he  and  his  sureties  shonld  not  be  held  liable  in  case  he 
makes  default,  especiitlly  whei-e  the  taking  of  such  bond  is 
not  against  public  policy  noi-  foilndden  by  statute.  In  such 
case,  the  accused  having  received  the  consideration  for  which 
he  gave  the  bond,  to  wit,  his  release  from  imprisonment, 
both  he  and  his  sureties  should  be  held  liable  upon  every 
principle  of  law  and  justice. 

There  is  no  force  in  the  contention  that  the  rule  of  con- 
struction should  be  more  strict  in  respect  to  appearance 
bonds  than  to  statutory  bonds  in  civil  cases.  The  execution 
of  the  appeai-ance  bond  has  no  bearing  upon  the  guilt  or 
innocence  of  the  accused.     It  is  for  his  benefit,  and  in  no 
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way  pi-ejudicial  to  bia  rights.  It  certainly  gives  him  the 
better  opportunity  to  prepare  for  his  defease,  and  generally 
puts  him  in  a  better  light  before  the  court  and  juiy,  by  show- ' 
ing  that  others  have  cooGdence  in  him,  and  that  be  is  willing 
to  take  the  responsilulity  of  standing  trial. 

In  Mnrfree  on  Official  Bonds,  it  is  said:  "While  it  is 
generally  true  that  ofBcial  bonds  must  conform  to  the  stat- 
Qte  by  which  they  are  authorized,  and,  if  they  do  not,  they 
are  either  invalid  altogether,  or  valid  only  as  common  law 
bonds ; "  and  further  the  author  adds :  "  All  bonds,  to  whab- 
evei  form  they  may  be  taken,  are  valid,  unless  they  are  con- 
ditioned for  the  performance  of  acts  which  are  in  violation  of 
the  laws  or  policy  of  the  state."  Murfree  is  also  authority 
to  the  effect  that  "  all  bonds  are  official  which  are  prescribed 
by  statute."    Sees.  86,  41. 

In  Dennard  v.  The  State,  2  Ga.  137,  the  action  was  upon 
an  appearance  bond  for  an  indictable  offense,  and  the  con- 
tention was  that  the  paper  purporting  to  be  a  recognizance 
was  iovalid,  because  not  taken  by  any  person  authorized  by 
law  to  take  a  recognizance  or  admit  to  bail  in  criminal  cases. 
But  upon  a  review  of  tlie  case  the  supreme  court  of  Georgia 
said :  "  Technically  this  is  not  a  recognizance,  because  not 
an  acknowledgment  of  a  debt  of  ivcord,  nor  before  a  judicial 
officer.  It  is  signed  and  sealed  and  acknowledged  before 
George  W.  Collier,  not  being  a  ma^trate.  The  bond  is 
taken  under  the  common  and  statute  law  of  England,  which 
entitles  a  party  arrested  to  give  bond  with  security  for  ap- 
pearance. It  is  in  fact  a  bail  bond ; — a  contract  between  the 
securities  and  the  state,  and  as  such  good." 

In  State  V.  Cannon,  S4  la.  322,  a  bail  bond  was  approved 
by  an  officer  without  authority,  and  the  prisoner  was  dis- 
charged. Action  was  brought  upon  the  bond,  and  upon 
appeal  the  supreme  court  of  Iowa  declared  that  the  officer 
taking  the  bond  "had  no  authority  under  the  statute  to 
accept  the  recognizance,  and,  as  a  statutory  bond,  it  is  inop* 
erative. 

"But,  though  not  binding  as  a  statutory  bond,  it  does  not 
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follow  that  the  defendants  should  be  discharged  of  all  liabil- 
ity thereon.  True,  the  remedies  thereon,  which  are  purelj 
statutory,  cannot  be  enforced.  It  does  not  become  a  Hen 
upon  the  property  of  the  obligors  from  the  time  of  filing  in 
the  office  of  the  clerk  of  the  district  court,  under  the  prori- 
sions  of  chapter  284  of  the  revision. 

"But  it  is  a  bond,  voluntarily  executed  by  defendants,  at 
the  request  of  the  accused,  and  for  his  benefit.  Under  it,  he 
has  been  discharged  from  custody.  He  has  derived  all  the 
advantages  Tvhich  he  could  have  had  under  a  bond  taken  in 
the  manner  prescribed  by  the  statute.  And,  although  he 
could  not  have  required  the  acceptance  of  the  bond,  and  his 
dischatge  thereunder,  still,  having  been  released  in  conse- 
quence of  the  bond,  there  is  uo  legal  I'eason  why  the  obli- 
gors thereon  should  not  discharge  theii'  voluntarily  assumed 
obligation." 

It  may  be  that  the  current  of  authority  is  contrary  to  the 
views  above  exprassed,  taking  the  number  of  opinions  as  tiie 
test.  But  there  is  sometimes  great  difference  between  the 
current  of  authority  and  the  weight  of  authority.  The  weight 
of  authority  depends  upon  the  better  reasoning,  and  ftot  upon 
the  number  of  opinions.  The  current  of  authority  may  be 
very  weak,  especially  where  the  opinions  have  no  better  basis 
thna  some  general  expression  in  previous  opinions  not  war- 
ranted by  the  yei-y  point  presented  for  determination.  An. 
opinion  in  which  some  legal  point,  not  in  issue,  is  conceded, 
as  in  the  Mellor  Case,  or  a»iumedioithout  discutiion  and  with- 
out analytit  of  the  awthoritiet,  as  in  the  Samt/  Oate,  has  little 
or  no  weight  upon  such  point.  It  is  sound  reasoning,  based 
Upon  complete  investigation,  which  gives  weight  to  judicial 
.opinions. 

In  construing  and  determining  liability  upon  lawful  con- 
tracts, the  intention  of  the  parties  is  generally  the  controlling 
principle.  Plaintiffs  in  enor  having  voluntarily  executed  the 
bond  in  question  for  a  lawful  purpose  and  for  a  valid  considera- 
tion, and  having  thereby  secured  the  release  of  the  accased 
from  lawful  imprisonment,  must  be  Iield  to  have  intended  to " 
render  themselves  liable  for  the  penalty  of  the  bond  in  case 
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the  accused  should  make  default  hy  not  appearing  accoi'ding 
to  its  conditions.  IE  appeai-ance  bonds  were  to  be  held  void 
whenever  they  are  found  to  be  irregular,  the  proceeding  of 
bailing  prisoners  would  be  the  veriest  farce,  since  in  every 
instance  there  is  liable  to  be  some  deviation  from  the  statute. 
It  is  fair  to  presume  that,  at  the  time  of  executing  the  bond, 
plaintiffs  did  not  dream  of  escaping  liability  on  account  of 
some  irregularity  not  affecUng  the  substance  of  their  obliga- 
tion. To  allow  them  to  escape,  under  the  facts  disclosed  by 
this  record,  is  one  of  those  unfortunate  slips  in  the  adminis- 
tration of  the  law  that  brings  the  law  into  disfavor,  and  mil- 
itates strongly  against  good  government  in  this  country.  The 
slip  is  ail  the  more  unfortunate,  because  altogether  unneces- 
sary. It  would  be  avoided  by  holding  the  parties  to  the  fair 
terms  of  their  contract,  as  in  other  cases. 

As  we  have  seen,  the  question  presented  by  this  case  is  res 
nova  in  this  state.  There  are  really  no  precedents  requiring 
the  bond  in  this  case  to  be  held  void.  The  Mdlor  and  Saney 
Caaet  cei'tainly  do  not  furnish  such  precedents,  but  rather  the 
contrary.  The  course  of  decisions  in  this  state,  with  few 
exceptions,  has  been  favorable  to  a  rational,  rather  than  a 
technical  and  arbitrary,  administration  of  the  law.  It  must 
be  a  matter  of  regret,  therefore,  that  this  case  should  be  added 
to  the  few  cases  constituting  such  exceptions.  It  is  unfortu- 
nate that  this  case  should  not  have  been  investigated,  weighed 
and  determined  so  as  to  hold  the  bond  effective,  without  refer- 
ence to  mere  extrajudicial  expressions  in  former  opinions  of 
this  court,  or  the  ill-considered  opinions  of  other  courts. 
But  since  a  majority  of  the  court  have  felt  constrained  to  take 
a  different  view,  it  is  to  be  hoped  the  legislatui-e  may  provide 
a  remedy  like  the  Tennessee  or  Mississippi  statutes,  above 
referred  to. 

The  reason  and  justice  of  the  principles  attempted  to  be 
set  forth  in  this  opinion,  supported,  as  they  are,  by  the  Georgia 
and  Iowa  decisions,  have  given  the  writer  confidence  to  ex- 
press his  own  convictions  of  what  the  true  rule  of  the  law  is 
ill  a  case  of  this  kind,  and  thus  to  conclude  that  the  judg- 
ment of  the  county  court  should  be  affirmed. 
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Martin  bt  al.  v.  Simpkins  ex  al. 

1.  Writ  or  Ebbob  to  Coithtt  Coubt. 

The  writ  of  error  is  a  conatitutioiial  writ  ot  right  from  the  Bnpreino 
court  to  every  final  Judgment  of  the  county  court;  and,  though  snb- 
ject  to  reasonable  regaUtloo,  It  cannot  be  aboliRbed  u  to  snoh 
judgments,  nor  can  its  scope  or  ofSoe  b«  materially  impaired  while 
the  coDBtitutiauEil  proriaion  guaranteeing  it  remains. 

2.  JCDICIAL  PBOCEEDINQS — JCBOMWTT. 

When  a  regularly  constituted  court  of  Justice,  clothed  with  authority 
to  hear  and  determine  a  question  of  fact  or  a  mixed  qneetion  ot 
law  and  tact  upon  evidence  written  or  oral  produced  before  such 
court,  renders  a  decision  a&ecting  the  material  rights  or  Interests 
of  one  or  more  persons  or  bodies  corporate,  such  proceeding  by  the 
court  Is  judicial,  and  the  decision  by  the  court  Is  a  judgment. 

ft.  Pbocbbdikob  undzb  Akhxiatioh  Act. 

The  proceedings  required  to  be  instituted,  carried  on  and  oonsummated 
in  the  county  court  as  tlie  means  of  dissolving  one  municipality 
and  anneiing  the  same  to  another  under  the  act  of  1698,  is  a  judi- 
cial proceeding,  and  the  approval  of  the  report  of  the  annexstioR 
proi^edings  by  such  court  Is  a  judgment  to  which  a  writ  of  error 
will  lie  from  the  supreme  court. 

4.  Pabtibs  ENTriLBD  TO  Wbit  or  Ekbob. 

Besident  citizens  and  taxpayers  of  a  muuiclpality  sought  to  be  annexed 
to  another  under  the  act  of  1S9S,  have  such  an  interest  in  the 
anbject-matter  of  the  annexation  prooeedlngs  that  they  ara  entitled 
to  a  writ  of  error  from  the  supreme  court  to  review  the  Judgment 
of  the  county  court  approving  such  proceedings. 

Error  to  the  County  Court  of  Arapahoe  County, 

Spbcial  proceeding  in  the  county  court  under  the  act  of 
Apiil  11, 1898,  providing  for  the  annexation  of  contiguous 
towns  and  cities.  Session  Laws  of  that  year,  p.  451.  The 
act  contains,  among  other  things,  the  following: 

"  Sec.  2.  A  petition  subscribed  by  not  less  than  twent}'- 
five  electors  who  are  taxpayei'S  of  such  town,  or  fifty  electors 
who  are  taxpayers  of  such  city,  existing  under  general  l»ws, 
praying  for  the  dissolution  of  such  town  or  city,  and  the 
annexation  of  the  same  to  the  city  existing  under  a  S[)eciiil 
charter,  may  be  filed  in  the  office  of  the  clerk  of  the  county 
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court  of  the  county  in  which  the  town  or  city  existing  under 
geneitU  laws  may  be  situated.  Tiie  petition  shall  be  accom- 
panied by  an  affidavit  of  one  or  more  of  the  petitioneiH,  show- 
ing that  the  subscribers  are  electors  and  taxpayers  of  such 
town  or  city,  and  aha\\h&  prima  facie  evidence  of  the  mattera 
therein  set  forth.  Upon  thefiliiigof  such  petition  the  county 
court  shall  mttke  an  order  reciting  the  subetauce  of  the  peti- 
tion, and  requii'ing  the  board  of  trustees  of  sucii  town  or  the 
city  council  of  such  cit}',  existing  under  general  laws,  to 
submit  the  question  of  such  dissolution  and  annexation  at 
the  next  geneml  election  or  at  a  special  election  of  such 
town  or  city,  as  hereinafter  provided,  to  a  vote  of  such  of  the 
qualified  electora  of  such  town  or  city  as  have  in  the  year 
next  preceding  puid  a  property  tax  therein ;  which  order 
shall  be  served  hy  delivering  a  copy  thereof  to  any  member 
of  the  boai'd  of  tiustses  of  such  town,  or  of  the  city  council 
of  such  city,  and  the  same  shall  be  flled  In  the  office  of  the 
clerk  and  recorder  of  such  town,  or  of  the  city  clerk  of  such 
city." 

Then  follow  provisions  concerning  the  enactment  of  an 
ordinance  for  holding  the  election ;  notice  of  election ;  qual- 
ifications for  voting;  form  of  balloted  manner  of.votijig; 
canvassing  the  votes ;  and  also  : 

'*  Sec.  8.  If  a  majority  of  the  votes  so  cast  shall  be  '  For 
Annexation,'  it  shall  be  the  duty  of  the  clerk  and  recoi'der 
of  such  town,  or  the  city  clerk  of  such  city,  to  prepare  a  report, 
wbicli  sliall  be  signed  by  the  mayor  and  attested  by  the  clei  k 
and  recorder  of  such  town,  or  the  city  clerk  of  such  city, 
under  the  seal  of  sucli  town  ot  city,  containing  a  copy  of  the 
ordinance  under  which  the  question  was  submitted  ns  afore- 
said, and  of  the  record  of  the  proceedings  of  the  board  of 
trustees  of  such  town,  or  city  council  of  such  city  in  ascer- 
taining and  declaring  the  result  of  said  vote  ;  and  forthwith 
to  file  the  same  in  the  office  of  the  clerk  of  the  county  court 
aforesaid.  The  court  slisJl  examine  the  report  and  hear  any 
evidence  that  may  be  offered  concerning  the  i-egularity  or 
irregularity  of  the  proceedings,  and  if  satisfied  that  the  pro- 
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ceedings  are  regular,  shall  approve  the  report.  From  and 
after  the  approval  of  the  same  such  town  or  city  prevtoiisly 
existing  under  general  laws  nhall  be  dissolved,  and  Uie  terri- 
tory then  included  \vithin  the  boundaries  thei'eof  uball  tbereby^ 
be  and  become  annexed  to  and  part  of  the  city  existing  un- 
der special  chai-ter." 

"  In  the  Matter  of  the  Annexation  of  the  Town  of  North 
Denver,"  the  following,  among  other  proceedings,  were  had 
in  the  county  court : 

"PIIUL  ORDBR. 

"  The  above  entitled  matter  coming  on  to  be  heard  this 
day  by  the  coui't,  upon  the  report  of  Leonidas  L.  Kemp, 
mayor,  attested  by  J.  H.  McDonald,  town  clerk  and  recoi-der, 
of  the  town  of  North  Denver,  Colorado,  and  filed  herein,  the 
same  being  a  report  of  certain  proceedings  had  in  pursuance 
of  the  order  of  this  eoui-t  made  on  the  seventh  day  of  June, 
A.  D.  1894,  in  said  matter ;  and  it  appealing  fi-om  said  report 
that  in  pursuance  of  said  oi-der  a  special  election  was  called 
and  held  in  the  town  of  North  Denver  aforesaid,  on  the 
seventeenth  day  of  July,  A.  D.  18!M,  for  the  purpose  of  sub- 
mitting and  determining  the  question  whether  the  town  of 
North  Denver  aforesaid  should  be  dissolved  and  the  teriitoiy 
included  therein  annexed  to  the  city  of  Denver  aforesaid ; 
and  that  at  said  election  forty -nine  ballots  were  cast  ^  For 
Annexation 'and  thirty-six  ballotsweiecast' Against  Annex- 
ation,' and  that  the  returns  of  aatd  election  were  duly  made 
and  canvassed  ua  required  by  law,  with  the  above  result; 
and  it  further  appearing  from  the  certificate  of  the  town 
clerk  and  recorder  of  the  town  of  North  Denver  aforesaid 
that  due  notice  of  said  election  was  given,  as  by  law  provided ; 
and  no  further  evidence  being  now  submitted  concerning  the 
regularity  or  irregularity  of  said  proceedings, 

"  It  is  therefore  ordered,  adjudged  and  decreed,  that  all 
proceedings  in  pursuance  of  said  order  of  this  court  were  and 
are  regular  and  said  proceedings  and  report  should  be  and 
the  same  are  hereby  approved ;  and  that,  by  virtue  of  said 
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proceedings  and  of  this  oider  and  deci'ee,  the  town  of  North 
Denver  aforesaid  is  dissolved,  and  the  temtoij  included 
witliia  the  boundniies  of  the  town  of  Korth  Denver  aforesaid 
is  annexed  to  and  a  part  of  the  city  of  Denver ;  and  that  this 
order  be  entered  this  day  nunc  pro  tunc  as  of  July  26, 1894. 
"  By  oi-dat  of  the  court. 

"  Owen  E.  LeFevee,  Judge." 

Plaintiffs  in  error  sued  out  from  this  court  a  writ  of  error 
to  review  the  proceedings  of  the  county  court  in  the  matter 
of  the. annexation  of  the  town  of  North  Denver  to  the  city 
of  Denver,  assigning  uumetous  errors,  and  thereupon  it  was 
ordered  that  such  writ  be  made  a  tupersedeas.  The  defend- 
ants in  error  now  file  their  motion  to  dis/niss  the  writ  of  ermr 
and  to  discharge  the  lupersedeas  upon  tiie  following  grounds : 

"Ist,  That  no  writ  of  eiTor  lies  under  the  law  to  review 
the  final  order  entered  herein  by  the  court  below. 

"2d.  That  the  law  touching  writs  of  error  in  other  cases 
has  not  been  complied  with ;  no  proper  proceeding  was  insti- 
tuted  in  the  court  below,  and  there  is  nothing  before  this 
court  upon  which  it  could  under  any  circumstances  pass  in 
review. 

"  3d.  Neither  these  plaintiffs  in  erroi-,  nor  any  or  either  of 
them,  is  entitled  to  the  writ  of  error  issued  herein,  or  to  main- 
tain this  proceeding  on  eiTor." 

Mr.  J.  E.  R0BIN8ON,  for  plaintiffs  in  error. 

Mr.  F.  A.  Williams  and  Mr.  J.  C.  Helm,  for  defendants 


Mr.  Justice  Elliott  delivered  the  opinion  of  the  court. 

The  motion  to  dismiss  the  wiit  of  error  in  this  case  calls 
tor  a  further  consideration  of  the  "  Act  to  Provide  for  Con- 
tiguous Towns  and  Cities  to  Become  Annexed."  See  Session 
Laws,  1898,  p.  451. 

In  MayoT  and  7}riutee»  of  the  Toten  of  Valverde  r.  Shattuck^ 
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19  Colo.  104,  certain  proceedings  of  the  county  court  under 
said  statute  were  reviewed  and  reversed  by  wiit  of  error 
from  this  court.  There  was  no  motion  to  dismiss  or  quash 
in  the  Valverde  Case,  nor  was  any  objection  to  the  review  by 
this  court  interposed  by  either  party.  Aa  counsel  say,  Uie 
writer  of  this  opinion,  during  the  argument  of  that  case, 
"  suggested  a  doubt  whether  the  writ  of  error  would  lie  to 
the  order  of  the  county  court  then  complained  of  j "  but  the 
doubt  was  whether  sucli  order  or  judgment  was  final.  No 
doubt  w»3  entertained  of  the  authority  of  this  court  to  i-e- 
view  that  proceeding  in  some  manner,  at  some  stage.  Tlie 
court  concluded  to  review  the  order  complained  of  in  that 
case,  because  in  a  certain  contingency  and  in  a  certain  sense 
it  might  be  considered  final.  By  the  terms  of  the  statute  it 
is  only  in  cKse  a  niiijority  of  the  ballots  cast  are  "  for  annex* 
ation,"  thut  the  county  court  is  required  to  take  action  after 
making  the  order  requiring  an  election  to  be  called. 

It  is  true,  the  statute  does  not  provide  for  an  appeal  or 
writ  of  error  to  review  the  proceedings  of  the  county  court 
had  or  taken  under  its  several  provisions;  neither  does  it 
forbid  such  review.  There  is  some  force  in  the  contention 
that  the  delay  incident  to  a  review  of  the  proceedings  by  an 
appellate  court  may  cause  inconvenience.  But  objections 
on  the  ground  of  delay  are  not  controlling.  They  may  ba 
urged  in  various  kinds  of  judicial  proceedings,  and  yet  tlie 
necessity  for  review,  iii  most  cases,  far  outweighs  such  ob- 
jections. The  rights  of  parties  are  more  important  tlian 
haste ;  hence,  appellate  tiibuiials  ai'c  provided  in  our  judicial 
system. 

1.  Our  constitution  provides:  "Writs  of  error  shall  lie 
from  the  supreme  court  to  every  final  judgment  of  the  county 
court."  The  county  oourt  act  provides:  "Writs  of  error 
shall  lie  from  the  supreme  court  to  every  final  judgment  or 
decree  of  any  of  the  county  courts,  and  shivll  bo  prosecuted 
and  disposed  of  in  the  same  manner  as  wriU  of  error  ta  the 
final  judgment  or  decree  of  the  district  court,"  Whatever 
may  be  the  ordinary  ttatui  of  the  writ  of  error  in  our  jaris- 
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prudence,  it  ia  certainly  a  constitutional  writ  of  right  from 
the  supreme  court  to  every  final  judgment  of  the  county 
court;  and,  thougli  subject  to  reasonable  regulation,  the  writ 
cannot  be  abolislied  as  to  such  judgments,  nor  can  its  scope 
or  office  be  materially  impaired  while  «uch  constitutional 
provision  remains.  Const.,  art.  6,  sec.  8;  Gen.  Laws,  1877, 
chap.  28,  sec.  8;  Gen.  Stats.,  sec.  602;  1  Milla'  An.  Sfcita., 
sec.  1091 ;  Peopia  v.  Riehjnond,  16  Colo.  280 ;  Saley  v.  Elli- 
ott, ante  379. 

2.  Counsel  for  defendants  in  error  do  not  claim  that  the 
order  approving  the  annexation  proceedings  in  this  case  is 
not  final ;  on  the  conti-ary,  tliey  claim  that  it  is  both  finiil  and 
irreversible;  in  short,  that  the  oi-der  is  not  a  judgment. 
Their  contention  is,  that  the  words  "  every  final  judgment," 
as  used  in  the  constitutional  provision  above  quoted,  refer 
only  to  "such  final  judgments  as  may  be  rendered  in  oidi* 
nary  actions  at  law,  or  suits  in  equity." 

The  approval  of  the  annexation  proceedings  by  the  county 
couil;  is,  by  the  record  in  the  piesent  case,  denominated  an 
order  instead  of  a  judgment.  In  stiict  legal  parlance,  an 
order  is  a  judgment,  though  the  term  is  usually  applied  to 
some  interlocutory  decision  by  the  court,  rather  than  to  its 
final  judgment  in  an  action  or  proceeding.  In  the  present 
case,  however,  the  oi-der  is  expressly  termed  a  "  final  order ; " 
besides,  its  conclusion  is  in  the  usual  pbi-asenlogy  of  a  final 
judgment,— '"oi'dered,  adjudged  and  decreed."  But  names 
and  forms  of  woi-ds  signify  little.  The  material  questions 
are ;  What  was  the  real  character  of  the  proceedings  now 
sought  to  be  reviewed?  What  was  the  essential  nature  of 
the  court's  "final  oixier?"  Was  the  proceeding  judicial? 
Was  the  court's  "final  order"  its  final  jndgment  in  such 
proceeding? 

The  line  of  demarcation  between  judicial  and  ministerial 
acts  is  not  always  easy  of  discernment;  in  fact,  the  distinc* 
tion  between  such  acts  is  often  more  arhitmry  than  real. 
Ministerial  as  well  as  judicial  officers  in  the  discharge  of  their 
official  duties  are  required  to  interpret  and  apply  the  law  to 
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the  fuels  and  cii'CiimstiiDces  befora  tliem.  This  much,  bow- 
ever,  may  be  safely  said :  Wben  a  regularly  constituted  court 
of  justice  is  clothed  with  authority  to  heaf  and  deteftuine  a 
questiou  of  fact,  or  a  mixed  question  of  law  and  fiict,  upon 
evidence,  written  or  oral,  to  be  produced  before  such  coart, 
and  thereupon  to  render  a  decision  affecting  the  material 
rights  or  interests  of  one  or  more  persons  or  bodies  corporate, 
such  proceeding  by  the  court  must  be  regaided  as  judicial, 
and  the  decision  by  the  court  may  properly  be  denominated 
a  judgment. 

According  to  Blackstone,  *'  judgments  are  the  sentence  of 
the  law,  pronounced  by  the  court  upon  the  matter  contained 
in  the  record."  In  Cooper  v.  Am.  Cent.  Ini.  Co.,  3  Colo.  321, 
Mr.  Justice  Elbert,  delivering  the  opinion  of  this  coui-t,  said : 
*'  A  judgment  is  the  sentence  of  the  law  pronounced  by  a 
court  of  competfi[it  jurisdiction,  as  the  result  of  proceedings 
instituted.  It  is  a  judicial  act,  and  to  be  valid  must  be  pro- 
nounced by  the  court,  at  a  time  and  place  appointed  by  law, 
and  in  the  form  it  requires.  In  the  case  of  Skinner  v.  Beihoar^ 
2  Colo.  385,  it  was  held  that  error  will  lie  to  review  wliat  as- 
sumes to  itself  the  force  of  an  adjudication  in  law,  although 
upon  the  face  of  the  record  it  may  want  the  essentials  of 
validity."  See  opinion  in  the  latter  case  by  Mr.  Justice  Wells ; 
also.  Am.  &  Eng.  Ency.  of  Law,  59. 

In  Sloan  t>.  Striakler,  12  Colo.  181,  which  was  r  writ  of 
error  to  review  an  oi'der  or  decree  of  the  county  court  in  pro- 
ceedings for  the  sale  of  the  real  estate  of  a  deceased  person, 
this  court  said :  "  Since  the  adoption  of  the  cnnatitution  (art. 
6,  sec.  23)  and  the  passage  of  the  county  court  act  (Gen. 
Laws,  chap.  23,  sec.  8),  which  went  into  effect  June  20, 1877, 
there  is  no  longer  room  for  reasonable  doubt  that  writs  of 
eiTor  lie  from  the  supreme  court  to  every  final  judgment  or 
decree  of  the  county  courts,  including  cases  of  this  kind." 
See,  also.  Unknown  Seiri  of  Langworthy  v.  Baker,  28  III. 
484 ;  SeUaltweiler  v.  St.  Clair  Co.,  68  la  449 ;  Peak  v.  PeopU, 
76  III.  289. 

The  foregoing  definitions  and  views  are  certainly  com|ffe- 
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hensive  enough  to  include  orders  and  deciaioos  in  special  pro* 
ceediiigs,  as  well  as  judgments  in  ordiuary  civil  and  ctiminal 
actions,  provided^  such  ordei-s  or  decisions  be  made  bif  the 
eourt  in  a  proceeding  instituted  and  pending  before  the  eourt. 

8.  The  proceeding  which  the  statute  requires  shall  be  in- 
stituted,  cari'icd  on  and  consummated,  as  the  means  of  dissolv- 
ing one  municipality  and  annexing  tbe  same  to  another,  is 
unquestionably  a  special  statutory  proceeding  as  distin- 
guished from  an  ordinary  action  at  law,  or  suit  in  equity. 
But  is  it  a  judicial  proceeding?  Or  is  it  merely  ministerial? 
It  is  manifestly  a  proceeding  in  the  court  &nd  bg  the  court. 
The  proceeding  is  required  to  be  commenced  by  filing  a  peti- 
tion in  the  cleik's  office  of  the  county  court.  The  petition 
must  contain  certain  requisites  and  must  be  accompanied  by 
an  affidavit  ehowingcertain  facto,  which  petition  and  affidavit 
are  made  prima  faeie  evidence  of  the  matters  therein  set 
forth.  Upon  the  filing  of  tuch  petition  it  is  provided  titat 
the.  court  shall  make  an  order  providing  for  the  submission  of 
the  question  of  dissolution  and  annexation  to  a  vot«  of  prop- 
erly qualified  electora.     See  sec.  2. 

The  election  having  been  held  and  the  ballots  canvassed, 
if  a  majority  of  the  votes  cast  be  "  for  annexation,"  a  report 
of  the  same  duly  signed  and  attested  is  required  to  be  filed 
io  the  clerk's  office  of  the  county  court ;  and  thereupon  the 
eourt  is  required  to  examine  the  same  and  hear  any  evidence 
that  may  lie  affei-ed  concerning  the  regularity  or  irregularity 
of  the  proceedings,  and,  if  satisfied  that  the  proceedings  ara 
regular,  to  approve  the  report.  The  effect  of  such  appmval 
is  that  tbe  town  or  city  previously  existing  under  geneml 
law  uball  be  dissolved,  and  that  its  territory  shall  become  an- 
nexed to,  and  a  part  of,  the  city  existing  under  special  char- 
ter.    See  sec.  8. 

A  careful  consideration  of  the  proceedings  thus  provided 
for  compels  tlie  conclusion  that  they  are  judicial  proceedings. 
It  is  for  the  court  to  examine  and  determine,  in  the  fii-st  in- 
stance, whether  or  not  a  proper  petition  has  been  presented, 
filed,  and  verified.      The  affidavit  of  verification    is  made 
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prima  /acU  evidence  only.  This  indicates  that  the  facta 
therein  stated  are  open  to  contradiction  hy  parties  interest- 
ed ill  opposing  the  institution  of  the  proceeding.  The  mak- 
ing of  the  order  requiring  the  municipal  authorities  to  submit 
the  question  of  dissolutiou  and  annexation  is  clearly  a  judi- 
cial act.  Before  making  the  order,  the  court  muat  examine 
and  determine  that  the  petition  it  fueh  as  the  statute  requires. 
So  the  requirement  that  the  court  shall  examine  the  report  of 
the  proceedings  of  the  town  board  or  city  council  of  the 
municipality  sought  to  be  dissolved  and  annexed,  including 
the  result  of  the  election,  and  to  itear  evidence  concerning 
the  regularity  or  irregularity  of  the  proceedings,  clearly  in- 
dicates that  there  must  be  a  judicial  examination  and  detei*- 
jnination  of  the  question  whether  the  proceedings  to  dissolve 
one  municipality  for  the  purpose  of  annexing  its  teiTitory 
to  another  have  been  properly  conducted.  So,  also,  the  pro- 
vision that  the  court  shall  approve  the  report,  if  tatinjUd  that 
the  proceedingt  have  been  regular,  clearly  implies  that  the 
court  may  not,  upon  such  examination  and  hearing,  be  satis- 
fied that  the  proceedings  have  been  regular,  and  that,  if  not 
so  satisfied,  it  should  not  approve  the  report. 

Thus  it  appears  that  the  question  of  dissolution  and  annex- 
atiou  is  by  the  very  terms  of  the  statute  committed  to  the 
decision  of  the  county  court  upon  matters  to  be  presented, 
examined,  heard,  considered  and  determined  hy  such  court. 
The  court  is  not  only  required  to  examine  the  documentary 
evidence  presented,  but  to  hear  and  weigh  any  oral  testimony 
that  may  be  produced,  and  thereupon  find  to  its  satisfaction 
whether  the  annexatJon  proceedings  have  been  regularly 
conducted  in  accoi'dance  with  the  law.  Having  done  this, 
the  court  is  to  approve  or  disapprove  the  report  concerning 
annexation.  It  must  be  conceded  that,  in  a  proceeding  of 
this  kind,  as  in  every  other  of  which  it  has  jurisdiction,  the 
court  is  bound  to  act  according  to  the  very  right  of  the  mat- 
ter under  the  law  applicable  to  the  evidence.  Surely  such 
doctrine  is  applicable  to  the  judicial  forum,  and  familiar  to 
the  judicial  mind.     The  very  language  of  the  statute,  vhen 
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properly  annlyzed,  clearly  stamps  the  proceeding  as  judicial. 
The  effect,  also,  which  the  statute  gives  to  the  approval  of 
the  report  is,  in  every  respect,  a  mwt  important  judgment. 
It  is  a  judgment  which  dissolves  a  municipal  corporation, 
deprives  it  of  its  franchises,  annexes  its  territory  to  another 
municipality,  and  which  may  subject  its  inhabitants  to  in- 
creased taxation  and  other  additional  municipal  burdens. 

It  may  be,  as  oouusel  suggest,  that  proceedings  under  the 
statute  might  have  been  committed  to  some  other  tribunal  or 
officer  than  the  county  court.  But  Ave  cannot  agree  that  it 
was  the  intention  of  the  legislaturo  that  there  should  be  no 
review  of  the  proceedings  of  the  county  court  in  such  cases ; 
nor  that  the  ends  of  justice  and  good  government  require 
that  the  action  of  such  court  in  such  casea  should  not  be 
subject  to  review  by  the  higher  courts. 

Counsel  suggest  the  point  that  the  statute  does  not  ex- 
pressly i-equive  the  county  court's  approval  of  the  report  of 
the  annexation  proceedings  to  be  in  writing.  This  does  not 
militate  at  all  against  the  view  that  the  proceedings  before 
tlie  court  are  judicial.  Courts  at  nin  priut  usually  render 
tlieir  judgments  orally.  The  entiy  of  such  judgments  in 
writing  is  made  by  the  clerk.  Look  through  the  codes  of 
procedure,  criminal  and  civil,  and  note  how  rarely  the  court 
is  specifically  rcquii'ed  to  render  ite  judgments  in  writing! 
Examine  the  statutes  concerning  the  duties  of  ministerial 
officers,  such  asassessors,  treasurers,  and  the  like, and  observe 
liow  ofteu  they  are  specifically  required  to  perform  their  offi- 
'  cial  acts  in  writing,  the  substance  and  form  of  such  acts  being 
prescribed  with  more  or  less  pai'ticularity.  It  would  seem 
that  the  legislatuie,  in  frHming  certain  sections  of  the  annex- 
ation statute,  considei'ed  that  they  were  legislating  for  the 
guidance  of  judicial  tribunals  I'ather  than  ministerial  officers. 

4.  Are  plaintiffs  in  eiTor  entitled  to  prosecute  the  wiit  of 
error  as  issued  ? 

From  the  record  it  appears  that  some  of  the  plaintiffs  in 
error  were  trustees  of  the  towB  of  North  Denver  during  the 
Ume  the  annexation  proceedings  were  instituted  and  carried 
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on  in  the  county  conrt,  aa  well  as  when  the  writ  of  error  was 
Bued  out  from  this  court,  and  that  all  of  them  were  resident 
citizens  and  taKpayera  of  such  town  and  duly  qualified  elect- 
ors under  the  provisions  of  the  annexation  act  Henc«,  their 
rights  and  interests  may  be  materially  affected  by  the  judg- 
ment they  seek  to  reverse.  They  appear  now  to  prosecute 
this  wiit  of  error  "iu  behalf  of  themselves  and  all  other 
persons  similarly  situiited  and  interested."  As  said  by  an 
eminent  author  and  jurist:  "It  is,  of  course,  essential  that 
the  person  who  seeks  to  prosecute  an  appeal  should  show 
that  he  is  interested  in  the  subject-matter  of  the  controvei^y, 
and  that  his  i-ights  will  be  materially  affected  by  the  judg- 
ment, foi'  he  cannot  be  allowed  to  come  in  if  the  judgment 
will  not  affect  his  rights."  Elliott's  Appellate  Procedure, 
sec.  133. 

The  prosecution  of  a  writ  of  error  is  in  many  respects  gov- 
erned 1^  the  same  principles  as  an  appeal.  It  is  an  appeal  in 
a  Urge  sense.  In  our  opinion,  plaintiffs  in  error  have  such 
an  interest  in  the  judgment  rendered  in  this  proceeding  that 
they  are  entitled  to  prosecute  this  writ  of  error. 

Other  objections  to  the  i-ecord,  which  have  been  urged  as 
a  ground  for  dismissing  the  writ  of  error,  may  be  more  prop- 
erly considered  on  final  hearing.  The  motion  to  dismiss  the 
writ  of  error  is  denied. 

Motion  demed. 


Snider  v.  Rinehart  et  al. 

1.  EftUiTT— Bills  o»  Retibw. 

To  obtalD  a  new  trial  in  equity,  on  the  Kroond  of  newly  dlMomed  er). 
deoce,  the  complaiDt  muat  show  that  the  evideiice  was  not  diicnT- 
eredlntimeto  bave  been  used  in  the  l^al'prooeedlng.  Uditcovercd 
in  time  to  have  been  presented  npon  a  motion  for  a  new  trial  in  Uta 
legal  action,  relief  will  be  denied  In  equity. 

S.  Samk. 

Equity  will  not  interfere  with  iudgment*  at  law  where  an  adequ^ite 
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r«m«dy  ta  provided  in  the  l«gal  action,  which  has  been  lost  to  the 
BggdeTed  party  as  the  result  of  hla  own  negligence. 

S.    EQUITT — DlLIORNCB. 

Nothing  can  call  a  court  of  equity  Into  activity  but  conscience,  good 
faith,  and  reasonable  diligence. 

Appeal  from  the  Dittriat  Court  of  El  Pato  County, 

George  W.  Snidbb,  appellant,  instituted  tliis  suit  in  the 
distiict  court  of  El  Paso  county  on  Jnnuarj-  5, 1898,  against 
dutrles  Rinehart  and  Emma  R.  Austin,  aa  the  heirs  of  Rose 
Rinehart,  deceased,  to  enjoin  the  enforcement  of  a  judgment 
at  law  theretofore  and  on  the  12th  day  of  April,  1888,  ren- 
dered against  appellant  In  favor  of  siud  Rose. 

The  complaint  is  very  voluminous,  and  among  other  things 
sets  forth  the  history  of  the  action  at  law  in  which  the  judg- 
ment was  rendered,  and  is  In  brief  as  follows : 

The  complaint  filed  in  that  action  on  or  about  the  first  day 
of  October,  1886,  contained  two  causes  of  action.  The  first, 
and  the  only  one  necessary  to  be  noticed  upon  this  review, 
averred  that  she  CRo^e  RiDehart}  was  the  owner  in  fee  and 
possessed  of  an  undivided  one  half  of  the  southwest  quarter 
of  section  32,  township  13  south,  of  range  67  west,  as  tenant 
in  common  with  the  appellant  Snider,  who  was  the  owner  of 
the  other  half;  that  he  had  ousted  her  fi'om,  and  unlawfully 
withheld  tlie  possession  of,  that  part  of  the  premises  known 
as  the  Ma  niton  Grand  Caverns. 

The  appellant  Snider  admitted  plaintiff's  title  to  an  undi- 
vided one  half  of  the  southwest  quai-ter  of  section  32,  town- 
ship 13  south,  of  runge  67  west,  but  denied  that  the  Grand 
Caverns  were  siluate  thereon,  and  alleged  that  they  were 
situate  in  the  northeast  quarter  of  the  southeast  quarter  of 
section  31,  township  13  south,  of  mnge  67  west,  of  which  he 
was  the  sole  and  absolute  owner  in  fee. 

On  the  80th  day  of  November,  1887,  the  case  was  tried  to 
a  jury,  and  the  sole  issue  submitted  was  whether  the  Grand 
Caverns  were  located  on  section  81  or  32,  and  the  jury  found 
Vol.  XX— 29 


Dicized  by  Google 


450  Shideb  v.  Rinebabt.  [Sept.  T., 

that  they  were  upon  section  31.  The  costs  were  paid,  and  a 
new  trial  was  taken  under  the  statute. 

On  the  12th  day  of  April,  1888,  the  case  was  tried  again 
to  a  juiy,  upon  the  same  issue,  aud  they  found  that  the  Grand 
Caverns  were  situated  upon  and  witliin  the  limiU  of  sec- 
tion 82 ;  whereupon  judgment  was  rendered  in  favor  of  plain- 
tiff in  that  action,  that  she  have  and  recover  an  undivided 
one  half  of  the  cave  in  question,  and  that  writ  of  possession 
issue,  placing  her  in  possession.  The  defendant  Snider 
paid  the  costs,  and  the  case  was  hy  the  clerk  reinstated  on 
the  docket,  and  remained  thereon  from  term  to  teim,  until  at 
a  special  and  adjourned  term  on  June  10, 1889,  when  a  motion 
to  vacate  the  judgment  was  denied,  the  case  stricken  from 
the  docket,  and  a  writ  of  postiession  ordered  to  issue  to  put 
plaintiff  in  posiession.  From  this  judgment  the  defendant 
prayed  an  appeal  to  the  supi*eme  court,  which  was  granted; 
and  thereafter,  and  at  the  September  term,  1892,  the  judg- 
ment of  the  court  below  was  affirmed.  Snider  v.  Rinehart, 
18  Colo.  18. 

Upon  the  last  trial  of  the  cause,  the  monument  or  stone 
marking  the  north  corner  of  sections  81  and  32  not  having 
been  found,  it  was  assumed  to  be  a  lost  corner,  and  there 
being  a  shoitiige  or  deficiency  on  the  north  line  of  the  two 
sections,  the  tihoi-tage  was  apportioned  and  the  corner  es- 
tablished, and  liy  such  apportionment  the  oaverhs  in  ques- 
tion were  shown  to  be  in  section  82,  and  the  jury  so  found. 
But  shortly  after  this  trial,  and  some  time  during  the 
month  of  June,  1888,  ])lAiutiff  alleges  that  he  by  accident 
discovei'ed  the  stone  marking  such  coi'ner,  in  position,  whera 
it  was  placed  by  the  government  surveyor  at  the  time 
of  making  the  original  survey  in  1871;  and  avers  that  the 
country  around  and  about  said  section  corner  is  wild,  broken 
and  mountainous,  and  very  precipitous,  the  surface  of  the 
ground  being  covered  with  or  made  up  of  broken  fmgmeiiU 
of  stone  and  rock  slag,  and  that  all  efforts  theretofore  made 
to  Und  the  comer  were  unavailing ;  and  that  he  had,  by  the 
«  of  diligence,  been  unable  to  discover  its  whereabouts 
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in  time  to  produce  evidence  of  its  location  at  the  former 
ti-ia];  that  by  means  of  such  coi-ner  the  true  boundary 
between  sections  81  and  82,  as  established  and  subdivided 
by  the  United  States  government  survey,  could  be  readily 
determined,  and  that  such  boundary  line  showB  each  (uid 
every  part  of  the  caverns  in  question  to  be  entirely  and 
wholly  within  the  boundaries  of  section  81. 

While  the  complaint  contains  allegations  of  fraudulent 
conduct  on  the  part  of  Koee  Rinehart  and  her  representatives, 
in  removing  interior  comers,  no  evidence  was  introduced  to 
sustain  euch  allegations.  The  appellees,  by  their  answer,* 
deny  the  materialavermentaof  plaintiff's  complaint,  the  valid- 
ity of  this  corner  and  the  manner  of  its  discovery,  and  the 
exercise  of  such  diligence  on  the  part  of  plnintiff  as  will  entitle 
him  to  the  relief  sought. 

Upon  the  trial  of  the  cause  a  lai^e  number  of  witnesses  tes- 
tified, and  upon  the  testimony  introduced  the  court  below 
made  the  following  findings : 

"  1.  That  what  is  termed  in  the  evidence  the  '  Snider ' 
monument  is  the  true  government  comer,  as  established  l^ 
the  original  government  survey,  and  is  in  the  place  where  it 
WHS  originally  located.  This  fact  is  established  by  a  clear 
preponderance  of  the  testimony,  although  I  cannot  say  it 
tins  been  establitthed  beyond  all  doubt. 

"  2.  That  the  plaintiff  used  reasonable  diligence  to  discover 
the  said  monument,  and  failed  to  do  so,  before  the  trial  at 
law  between  plaintiff  (then  defendant)  and  Rose  Rinehart, 
plaintiff,  on  April  12, 1888. 

"  8.  That  under  the  practice  of  Colorado  it  was  generally 
understood,  during  the  years  1888  and  1889,  that  in  an  eject- 
ment action,  after  the  fii^t  unfavorable  verdict,  the  unsuc- 
cessful party  could  obtain  a  new  trial  by  simply  paying  the 
conta  before  the  next  succeeding  term  of  the  court,  and  tliat 
this  practice  was  quite  generally  adopted  by  the  courts  and 
by  the  bar  of  the  state. 

"  4.  The  adopting  the  '  Snider'  monument  as  the  tme  cor- 
ner for  sections  29, 30, 81  and  32,  and  from  that  corner  draw- 


DiclzedbyGoOglC 


452  SNiDBa  V.  Rdtboabt.  [Sept.  T., 

log  the  line  between  aeotions  81  and  S2  to  the  township  line 
on  the  south,  it  is  found  that  the  carems  in  controTeiey  in 
this  suit  will  he  in  section  31. 

"  It  may  be  proper  to  add  that  there  is  no  proof  whatever 
to.  show  any  fraudulent  act  by  any  party  in  the  action  at  laur, 
nor  is  there  any  showing  that  the  tiial  was  not  fair  and  im- 
partial. 

"I  am  eonstruned  to  deny  to  the  plaintiff  the  relief  he 

seeks  in  this  aotioo,  for  the  reason,  briefly  stated,  that  I  do 

not  think  the  facts  meet  the  requirements  demanded  by 

'  equity,  when  it  is  sought  to  overthrow  a  judgment  that  is 

impeached  for  fraud." 

Messre.  Thomas,  Hartzell,  Brtaiiit  &  Lbb  and  Mr. 
M.  F.  Tatlob,  for  appellant. 

Messrs.  Welu,  McNkal  &  TAYt^B,  for  appellees. 

Messrs.  RlDDBLL,  Stabewbathbb  &  Dixon,  amiei 
enricB, 

Chief  Justice  Hayt  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  equity  to  set  aside  a  judgment  at  law. 
The  properties  involved  are  the  Grand  Caverns,  situate  near. 
Manitou,  El  Paso  county,  Colorado.  The  suit  at  law  was 
commenced  on  the  first  day  of  October,  1886.  In  that  action 
the  piincipal,  if  not  the  sole,  question  involved  was  whether 
the  Grand  Caverns  are  in  section  81  or  section  82  of  town- 
ship 18  south,  of  range  67  west. 

Two  trials  were  had  in  the  original  Bolt, — the  first  in 
November,  1887,  resulting  in  a  verdict  and  judgment  to  the 
effect  that  the  Grand  Caverns  were  in  section  81 ;  the  second 
trial  occurred  in  the  following  month  of  April,  and  resulted 
in  a  verdict  and  judgment  awarding  the  Grand  Caverns  to 
section  S2. 

After  the  second  trial  the  defendants  paid  the  costs,  but 
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made  no  effort,  by  motion  or  otherwise,  to  obtain  a  new  trial 
until  more  tban  one  year  bad  elapsed,  viz.,  at  the  Juae  term, 
1889,  at  which  time  a  motion  to  vacate  the  judgment  was 
denied  and  the  case  stricken  from  the  docket.  From  this 
judgment  an  appeal  was  taken  to  this  court,  and  the  judg^ 
meat  affirmed  at  the  September  term,  1892.  The  present 
action  was  not  commenced  until  after  the  latter  judgment 
was  rendered.  The  controversy  for  the  poseession  of  these 
caverns  had  been  pending  in  the  courts  for  six  years  before 
the  present  action  was  commenced.  Since  the  institution  of 
the  first  suit  two  of  the  defendants  have  died. 

I  think  it  is  apparent  from  the  foregoing  statement  that 
the  judgment  at  law  should  not  be  opened  in  this  proceed- 
ing, except  for  the  most  cogent  reaaons.  Relief  was  denied 
in  the  district  court  for  the  reason  that  the  judgment  at  law 
was  sought  to  be  impeached  for  fraud,  and  the  court  found 
that  there  was  no  proof  whatever  of  such  fraud,  nor  any 
showing  that  the  trial  at  law  -was  not  fair  and  impartial. 

It  is  not  now  contended  that  there  was  any  fraud  prac- 
ticed in  either  of  the  tiials  at  law,  the  effort  here  to  open 
the  judgment  being  based  entirely  upon  newly  discovered 
evidence  that  could  not,  as  it  is  claimed,  have  been  made 
available  in  the  previous  trials  at  law.  But  the  fact  that 
the  district  judge  conceived  that  the  sole  matter  involved 
was  a  question  of  fraud  in  fact  in  the  tiial  at  law  should  not 
be  a  matter  of  surprise  in  view  of  the  pleading,  it  being 
charged  in  the  complaint,  on  information  and  belief,  that  the 
Kineharts  had  fraudulently  procured  the  removal  of  the  gov- 
ernment corners  for  the  purpose  of  making  it  impossible  to 
'  asoei-tain  the  boundary  line  between  sections  81  and  32. 

As  the  record  before  us  is  entirely  free  from  evidence 
showing  or  tending  to  show  fiaud  in  fact,  we  may  dismiss 
this  allegation  of  the  complaint  without  further  notice. 

Is  the  plaintiff  Snider  entitled  to  have  the  judgment  at 
law  set  aside  and  a  new  trial  awarded  in  the  action  at  law  by 
reason  of  newly  discovered  evidence?  The  new  evidence 
upon  which  plaintiff  predicates  this  suit  relates  solely  to  the 
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location  of  the  government  corner  on  the  noith  between  sec- 
tions 31  and  82,  this  being  one  of  the  questions  at  issue  be- 
tween the  parties  in  the  two  trials  at  law. 

The  evidence  taken  in  the  present  proceeding  shows  that 
the  corner  claimed  as  a  government  corner  is  marked  by  a 
stone  in  size  about  9  inches  by  11  inches  by  16  inches,  weigh- 
ing about  one  hundred  pounds,  protruding  from  the  ground 
about  nine  inches,  and  marked  by  a  monument  of  smaller 
stones,  located  near  s  pinon  tree,  the  tree  being  marked  by 
having  the  limba  cut  off  from  one  side,  as  is  usual  with 
surveyors  in  running  a  line. 

Charles  £.  Liebold,  a  witness  for  the  plaintiff,  testified  that 
he  resided  at  East  Maniton  and  had  lived  there  foui-teen  yeai^ ; 
that  be  had  taken  up  a  piece  of  Innd  near  the  head  of  Wil- 
liams' Canon,  and  that  to  inclose  this  land  he  had  built  a 
fence  across  the  canon  at  the  time.  "  It  was  on  the  line  be- 
tween me  and  Snider, —  on  my  south  line.  I  had  a  survey 
before  the  fence  was  built.  I  don't  I'emember  exactly  when 
it  was  built,  but  I  think  between  1884  and  1885.  Have  been 
on  the  gi-ound  recently ;  was  there  last  winter  and  yester- 
day." In  answer  to  further  inten-ogatories  the  witness  tes- 
tified, with  reference  to  the  existence  of  the  comer  in  conti-o- 
versy :  "  There  was  a  monument  there,  a  pile  of  rock,  what 
was  shown  to  me  as  the  corner,  and  what  I  supposed  was  the 
corner  betweeo  me  and  Snider.  *  *  *  I  was  on  the  ground 
yesterday  to  refresh  my  memory,  and  I  found  a  large  stone 
there.  The  earth  was  dug  up  around  it,  and  it  was  pretty 
close  to  what  I  have  alwiiys  supposed  was  that  corner.  It 
looked  as  though  it  had  been  tampered  with  or  moved 
recently." 

Ou  cross-examination,  the  witness  further  testified:  "  The 
fence  in  that  canon  is  very  nearly  on  a  line ;  I  tried  to  get 
it  as  nearly  on  a  line  as  I  could.  I  do  not  i'emember  when 
the  survey  was  made,  but  I  think  between  1881  and  1884, 
and  I  always  understood  this  was  my  southeast  comer. 
•  "  '  I  can  go  right  to  it."  •  "  ■  By  further  testimony 
the  witness  shows  that  the  southeast  comer,  identified  by 
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liiiQ  as  a  ooinmoa  corner  with  Snider,  is  the  coi'iier  cliumed 
by  plaiutiff  to  have  been  recently  discovered,  and  to  estab- 
lish which  a  new  trial  is  asked,  although  this  witness,  further 
testifying,  says  "  that  he  and  (appellant)  Ckaiiet  Snider  had 
talked  together  about  the  coiiter  frequently  tn  JSS4-  and  1885, 
and  that  he  could  go  right  to  it." 

E.  H.  Kellogg,  another  witness  introduced  b)'  tlie  plaintiff, 
testified  that  he  was  a  civil  engineer  and  surveyor,  and  had 
been  a  i-esident  of  the  sUte  since  1868 ;  that  he  was  the  gov- 
ernment surveyor  under  wliose  direction  tlie  original  survey 
of  the  township  contHining  the  (Jrand  Caverns  was  made. 
The  witness  further  testified  that  the  survey  was  made  in 
1871 ;  that  the  plat  and  field  notes  were  tiled  in  the  surveyor 
general's  oEBoe.  The  witness  hIso  testified  that  with  these 
notes  he  located  the  comer  in  1898,  although  the  tree  had 
been  cut  down,  but  nnt  removed,  and  the  pile  of  stones  had 
been  scattered  about.  Tliis  witness  was  not  subpcenaed  at 
either  of  tlie  previous  trials  and  did  not  then  testify. 

F.  E.  Baxter,  another  witness  for  the  plaintiff,  testified  that 
he  saw  this  corner  shortly  aft«r  it  was  chiimed  to  have  been 

-  rediscovered  and  that  he  saw  near  one  of  the  corners  a  pole 
lying  on  the  gi-ound,  which  he  thought  might  have  been  used 
as  a  site  pole  for  a  survey ;  that  the  pole  bore  evidence  of 
having  been  there  for  a  number  of  years ;  that  if  he  had 
seen  this  pole,  without  knowing  tlie  location  of  the  corner, 
the  pole  would  have  eu^ested  a  close  search  in  the  imme- 
diate vicinity  for  the  corner. 

The  only  evidence  tending  to  show  diligence  in  searching 
for  the  corner,  on  the  part  of  the  plaintiff,  is  negative  in  cliar- 
acter,  and  to  the  effect  that  otliei's  had  repeatedly  searched 
without  success.  Common  prudence  should  have  suggested 
to  the  plaintiff,  at  least  after  one  trial  had  been  had,  that 
inquiry  should  have  been  made  of  Kello^,  who  had  chai^  of 
the  official  survey,  and  of  Liebold,  the  owner  of  an  adjoining 
quarter  section,  and  the  former  should  have  been  engaged  to 
rerun  the  lines,  if  necessary  to  locate  the  corner.  Solinet 
V.  SUUeUr  et  al^  57  111.  209. 
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In  the  absence  of  such  showing,  if  the  trial  coart  had  dis- 
missed the  bill  for  want  of  diligence  on  the  part  of  plaintiff 
in  his  effoi'te  to  ascertain  this  corner,  the  judgment  would 
not  be  disturbed;  but  that  court  having  ezpresdly  found  that 
the  plaintiff  did  use  due  diligence,  aud  there  being  evidence 
to  support  Uiis  binding,  perhaps  it  should  not  be  disturbed  in 
this  court. 

The  finding,  however,  with  reference  to  diligence  is  ex- 
pressly limited  to  what  wan  done  before  the  trial  at  law  on 
April  12, 1888,  and  we  may  therefore  consider,  witltout  em- 
barrassment by  any  findings  made  by  the  ti'iat  judge,  what 
ti-anspired  after  the  last  tiial  and  at  a  time  when  a  remedy 
was  yet  available  iti  the  action  at  law. 

Plaintiff  aud  other  witnesses  testified  that  he  found  the 
original  government  corner  in  controversy,  the  same  being 
the  corner  on  the  north  between  sections  81  and  82,  in  the 
month  of  June  succeeding  the  trial  at  law  at  the  April  term. 
In  an  action  of  ejectment  the  statute  provides  that  the  unsuc- 
cessful party  may  have  a  new  trial  upon  application  there- 
for, upon  the  payment  of  costs  at  any  time  befoi-e  the  next 
term  of  court.  The  next  succeeding  term  began  in  the' 
month  of  November,  1888.  It  will  thus  be  seen  that  the 
defendant,  the  complainant  here,  had  several  months  in  which 
he  might  have  obtained  a  new  trial  in  the  action  at  law  by 
simply  presenting  a  request  therefor,  as  he  did  in  fact  pay 
the  costs.  Notwithstanding  this  remedy  was  open  to  him,  he 
made  no  application  for  relief  in  the  action  at  law  before  the 
next  tei-m  of  oouit,  or  for  a  long  time  thereafter.  This  delay 
was  fatal.  To  obtain  a  new  trial  in  equity  on  the  ground  of 
newly  discovered  evidence,  the  complainant  must  show  that 
the  evidence  was  not  discovered  in  time  to  be  used  in  the 
legal  proceeding.  If  discovered  in  time  to  have  been  pre- 
sented upon  a  motion  for  a  new  trial  in  the  legal  action, 
relief  will  be  denied  in  equity.  8  Pomeroy's  Eq.  Jur., 
sec.  1365;  1  High  on  Inj^  sec.  116;  FerreU  v.  Alleti,  6  W. 
Va.  48;  Long  v.  Smith,  89  Tex.  161. 

It  is  said  that  a  motion  for  a  new  trial  in  an  action  at  lav 
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and  a  bill  for  relief  ia  equity  are  concurrent  remedies,  and 
in  support  of  this  propostlion  our  attention  is  directed  to'tbe 
following  cases :  Wright  v.  Sake,  iSUlah.  525;  Metcalfv.  WiU 
liavu,  104  U.  S.  98 ;  Belmont  v.  The  Erie  Railway  Co.  et  al., 
52  Barbour,  6S7 ;   Young  v.  Sigler,  48  Fed.  Rep.  182. 

In  tbe  first  oase  cited  it  was  urged  that  complainants  lost 
their  remedy  in  equity  by  moving  for  a  third  trial  in  the  law 
aotion,  and  the  court  said :  "  There  is  nothing  to  this.  It 
was  very  proper  for  them  ta  get  rid  of  the  judgment  in  that 
court  if  they  could,  on  any  gi'ound  that  was  open  to  them." 
The  court  might  have  very  properly  added  that  it  was  neces- 
sary to  do  80  to  give  them  a  standing  in  equity. 

The  case  of  Meteaif  v.  Williamt,  eupra,  dues  not  support 
appellant's  contention,  as  it  is  shown  by  the  opinion  that  the 
complainant  bad  appeared  in  the  case  at  law  and  entei'ed  bia 
plea  of  nil  debet,  hut  that  judgment  was  afterwai-ds  entered 
without  his  knowledge  or  that  of  hia  counsel,  as  though  no 
plea  had  been  filed.  Being  taken  by  surprise,  counsel  moved 
the  court  to  reinstate  the  cause  upon  the  docket,  but  the 
judge  doubting  his  authority  to  do  so  refused  the  moUon. 
The  complainant  had  done  everything  within  his  power  to 
obtain  relief  in  the  law  action,  and  tbe  supreme  court  of 
the  United  States,  sastainiug  a  bill  in  equity  to  set  aside  the 
judgment,  said:  "Had  not  tbe  term  passed  b}',  the  district 
judge  wonld  undoubtedly  have  set  aside  the  judgment,  and 
reinstated  tbe  cause  on  the  docket  for  trial.  If,  as  he  sup- 
posed, the  passage  of  the  term  deprived  him  of  power  to  do 
.  this,  it  became  a  proper  case  for  equitable  interference  by 
bill."  Tbe  court  in  the  course  of  its  opinion  takes  occasion 
to  say  that  the  fiimly  settled  practice  under  which  courts  of 
law  entertain  motions  for  a  new  trial,  coupled  with  the  dis- 
like of  one  court  unnecessaiily  to  interfere  with  proceedinga 
in  another,  has  caused  the  almost  total  disuse  of  that  juris- 
dicUon. 

In  the  case  of  Belmont  v.  The  Erie  Railway  Company  et  al., 
tupra,  it  is  held  that  whatever  can  be  done  by  motion  to  tbe 
court  might,  opon  further  motion  by  either  pai-ty,  be  alteted, 
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modified  or  wholly  undone.  There  ia  nothing  in  the  case 
that  has  any  bearing  upon  the  queation  we  are  considering. 

The  case  of  Young  v.  Sigler,  tupra,  was  a  proceeding  Id 
equity  to  set  aside  a  judgment  at  law.  The  Ciiuae  was  heard 
upon  demurrer  to  the  hill.  In  the  bill  it  ia  alleged  that  the 
judgment  was  obtained  by  the  fi-nud  of  plaintifFa,  and  that, 
although  moving  to  that  end,  defendants  were  unable  to 
obtain  a  new  trial  and  are  without  remedy,  according  to  the 
rules  and  practice  of  the  court  at  law  in  which  the  judgment 
was  rendered.  The  case  was  commenced  in  the  yeai'  1886, 
and  a  trial  had  in  October  of  that  year.  It  is  further  alleged 
that  tiie  complainant  did  not  obtain  knowledge  of  the  fraud 
practiced  upon  him  until  in  November,  1890.  I  think  it  ia 
apparent  from  the  opinion  which  vtas  rendered  by  Shiraa,  J., 
at  nUi  prixis,  that  the  fraud  of  which  complainant  complained 
did  not  come  to  his  knowledge  in  time  to  be  made  available 
by  motion  for  a  new  trial  in  the  original  action. 

I  find  nothing  in  these  cases  necessarily  at  variance  with 
the  firmly  established  doctrine  that  equity  will  not  interfere 
with  judgments  at  law  whei-e  an  adequate  remedy  ia  provided 
in  the  law  action,  which  has  been  lost  to  the  a^rieved  party 
aa  the  result  of  his  own  negligence.  If  there  is  an  exception 
to  this  general  rule,  such  exception  ia  confined  to  cases  where 
the  judgment  is  taken  by  fi-aud. 

Mr.  Pomeroy,  in  his  work  on  Equity  Jurisprudence,  vol.  3, 
note  2,  p.  402,  says : 

"The  modem  cases,  where  such  judgments  at  law  have 
been  enjoined,  will  he  found  on  examination  to  have  ariaen 
under  the  more  general  power,  which  equity  clearly  posseaaes, 
of  setting  aside  the  moat  solemn  proceedings  when  tainted 
by  fraud.  The  equitable  jurisdiction  to  entertain  bills  for  a 
new  trial,  if  it  exist  at  all,  must  be  confined  to  a  very  few 
states." 

Aa  the  plaintiff  in  this  case,  at  the  time  of  the  discovery, 
had  a  remedy  in  the  legal  action,  which  he  negligently  failed 
to  take  advantage  of,  I  am  of  the  opinion  that  equity  cannot 
grant  relief.     It  is  argued,  however,  that  plaintiff  was  pre- 
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vented  from  taking  advantage  of  his  remedy  in  the  law  action 
by  reason  of  a  misunderstanding  of  the  statute  relating 
thereto,  and  the  trial  judge  finds  that  under  the  practice  of 
Colorado  it  was  generally  understood,  during  the  years  1888 
and  1889,  that  in  an  ejectment  action,  after  the  fii-st  unfavor- 
able verdict,  the  unsuccesBful  pai'ty  could  obtain  a  new  triiil 
by  simply  paying  the  costs  before  the  succeeding  term  of  the 
court,  and  that  this  practice  was  quite  generally  adopted  by 
the  courts  and  by  the  bar  of  the  state.  Perhaps  we  should 
accept  this  finding  as  conclusive  upon  this  review  of  the  gen- 
eral understanding  of  the  practice,  although  in  all  the  jears 
that  the  judges  of  this  court  have  presided  at  nisi  priut,  and 
upon  appellate  ti'ibunala,  not  one  had  ever  heard  of  sucb  a 
practice  prior  to  this  case.  But,  assuming  that  such  wiu  the 
practice,  it  is  not  sanctioned  by  tlie  statute,  but  is  in  direct 
violation  thereof.  The  mistake  in  this  matter  was  one  of 
law,  from  which  the  plaintiff  cannot  obtain  relief  in  equity. 
Judgments  at  law  would  be  entitled  to  slight  consideration 
if  they  were  subject  to  be  set  aside  in  equity  for  the  reason 
here  invoked. 

Not  only  did  plaintiff  fail  to  move  for  a  new  trial  in  the 
law  action,  hut  he  waited  until  nearly  four  years  had  elapsed 
after  the  rendition  of  judgment  befoi-e  instituting  this  pro- 
ceeding. In  this  connection  the  language  of  this  court  upon 
the  former  appeal  in  this  case  is  strongly  in  point,  viz.; 

*'  It  is  also  a  general  principle  that  a  defeated  party  desir- 
ing a  new  trial  must  be  diligent  in  making  application  for 
it.  Negligence  or  undue  delay  may  defeat  an  application 
otherwise  meritorious.  It  is  the  policy  of  the  law  to  secure 
to  parties  litigant  the  termination  of  their  legal  controver- 
sies."    Snider  v.  Binekart,  18  Colo.  18. 

In  Sunt  V.  Boyier,  1  Marshall,  p.  484,  it  is  said : 

" '  Vigilantihut  non  dormientihu,  servat  lez,'  applies  more 
emphatically  to  motions  or  bills  for  new  trials  than  to  any 
otbei-  class  of  cases."  See,  also,  Faulkner't  Adm,  v.  Haneooct, 
6  Rand.  125;  Emhry  v.  Palmer,  107  U.  S.  &;  Pico  v.  Cokn 
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et  ai.,  91  Cal.  129 ;  United  Statei  v.  ThrocJimorton,  98  U.  8. 
61 ;  Brown  v.  County  of  Buena  Vtita,  95  U.  S.  157. 

There  is  another  and  conoluaive  reason  for  denying  relief 
in  the  present  action.  The  relief  sought  is  inequitable.  It  is 
a  fundamental  principle  of  equitable  jurisprudence  that  the 
party  weking  relief  must  not  only  come  into  oourt  with  clean 
hands,  but  with  a  just,  equitable  and  conscientious  claim.  Iq 
the  terse  language  of  Mr.  Justice  Swayne,  in  the  case  of 
SuUivan  v.  The  Railroad,  94  U.  S.  806,  in  speaking  of  the 
equity  jurispradence  of  the  court, — "  Nothing  can  call  forth 
this  court  into  activity  but  conscience,  good  faith,  and  rea- 
sonable diligence."     See,  also.  High  on  Inj.,  sec.  114. 

It  is  established  beyond  doubt  that  the  newly  discovered 
corner  is  not  where  the  law  requires  it  to  have  been  placed, 
but  several  hundred  feet  away  from  such  point,  and  admit- 
ting, for  the  purposes  of  this  case,  that  this  corner,  if  authen- 
ticated, would. have  controlled  in  the  law  action,  it  does  not 
necesaai'ily  follow  that  the  judgment  will  for  this  reason  be 
set  aside  in  equity,  but  it  must  be  further  shown  that  the 
judgment  sought  to  be  enjoined  is  inequitable.  2  Story's 
Eq.  Jur.  (12tb  Ed.)  sec.  896;  1  High  on  Iiij.,  sec.  114; 
Holmeg  V.  Stateler,  aupra. 

It  is  upon  this  principle  that  it  has  been  held  that  although 
a  party  ma}'  have  a  cause  of  action  at  law  for  the  breach  of  a 
contract,  while  the  provisions  of  the  contract  itself  may  be 
so  inequitable  that  if  a  oourt  of  equity  be  appealed  to  it 
would  deny  a  deci'ee  for  its  enforcement.  Thei«  are  other 
defeuses,  such  as  the  statute  of  limitations,  the  statute  of 
USUI}',  and  the  like,  which  are  allowed  and  favored  in  Uw, 
but  would  be  no  ground  upon  which  to  invoke  the  jurisdio- 
tioQ  of  equity  for  the  purpose  of  obtaining  a  new  trial  in 
order  to  give  the  party  an  opportunity  to  plead  such  statutes, 
although  he  might,  as  the  resuU  of  excusable  neglect,  have 
been  prevented  from  interposing  the  same  in  the  law  action. 
'  The  United  States  statutes  relating  to  the  survey  of  the 
public  lands  provide,  in  section  2S9&,  that  such  *' lands  shall 
be  divided  by  north  and  south  lines  run  according  to  the  true 
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meridian,  and  by  otbera  crossing  them  at  right  angles,  so  as 
to  foim  townships  of  six  miles  square.  *  *  * 

"  The  township  shall  be  subdivided  into  sections,  contain- 
ing, as  nearly  as  may  be,  six  hundred  and  forty  acres  each, 
by  running  through  the  same,  each  way,  parallel  lines  at  the 
end  of  eTery  two  miles ;  and  by  marking  a  corner  of  each  of 
such  lines,  at  the  end  of  every  mile.  The  sections  shall  he 
numbered  respectively,  beginning  with  the  number  one  iu 
the  northeast  section  and  proceeding  west  and  east  alter* 
nately  through  the  township  with  progressive  numbers  till 
the  thirfy-six  be  completed.  •  •  • 

"  Where  the  exterior  lines  of  the  townships  which  may  be 
subdivided  into  sections  or  half  sections  exceed,  or  do  not 
extend  six  miles,  the  excess  or  deficiency  shall  be  specially 
noted,  and  added  to  oi  deducted  from  the  western  and  north- 
em  ranges  of  sections  or  half  sections  in  such  township, 
according  as  the  error  may  be  in  running  the  lines  from  east 
to  west,  or  from  north  to  Houth." 

It  is  conceded  that  section  SI  is  in  the  southwest  corner 
of  township  number  18,  and  in  the  west  tier  of  sections,  and 
that  the  shortage  should,  under  the  statute,  fall  in  section  81, 
while  the  attempt  in  this  case  ia  to  deduct  the  shorb^ 
entirely  from  section  32,  and  none  from  section  81 ;  and  to 
accomplish  this  a  new  trial  is  asked  for  the  purpose  of  estab- 
lishing the  controverted  comer  at  a  place  other  than  that 
called  for  by  the  original  field  notes  on  file  in  the  surveyor 
genei'al's  office,  and  to  set  aside  the  lines  as  established  in 
the  trial  at  law,  and  substitute  therefor  other  lines  that  had 
been  run  in  direct  violation  of  the  United  States  statutes. 

In  support  of  this  proposition  a  number  of  cases  have  been 
oited  in  which  it  has  been  held  that  the  monuments  placed 
apoD  the  ground  must  control,  but  in  none  of  these  cuees 
has  the  discrepancy  between  the  monuments  and  the  lines  as 
they  should  have  been  surveyed  under  the  statute  been  more 
than  a  few  feet,  and  it  may  well  be  doubted  whether  the  rule 
giving  preference  to  monuments  should  be  extended  to  a  case 
like  the  present,  even  in  an  action  at  law ;  but,  however  that 
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may  be,  after  tlie  lines  have  been  once  established,  as  in  this 
case,  after  a  protracted  litigation  at  law,  a  court  of  equity 
should  not  set  aside  a  judgment  fairly  obtained,  in  order  to 
maintain  a  survey  that  is  illegal,  if  not  fraudulent. 

Whei-e  a  trial  has  beeu  had  and  a  judgment  rendered  at. 
law,  the  judgment  should  not  be  set  aside  and  a  new  trial 
awarded  in  equity,  unless  by  so  doing  the  ends  of  justice  will 
be  sub&ei'ved.  Such  a  case,  in  my  judgment,  is  not  disclosed 
by  this  record.  Here  wc  are  asked  to  set  aside  a  judgment 
upon  a  finding  that  the  newly  discovered  corner  is  established 
by  a  prepondei-aiice  of  the  evidence  only,  in  a  suit  instituted 
years  after  the  judgment  was  rendered  and  the  new  evidence 
discovered.  The  controversy  has  already  been  before  the 
courts  for  upwards  of  eight  yeai-s.  Two  of  the  original  plain- 
tiffs have  died  since  its  commencement.  Should  a  new  trial 
be  awarded,  counsel  will  not  only  be  deprived  of  thej  advice 
and  assistance  in  conducting  the  litigation,  but  their  lips  axe 
also  sealed.  It  is  true  that  the  testimony  of  these  parties,  as 
taken  upon  a  former  trial,  is  preserved  in  the  record,  but  I 
apprehend  that  this  testimony  would  be  of  but  little  avail  upon 
a  new  trial  upon  the  question  of  the  authenticity  of  the 
alleged  newly  discovered  comer,  as  their  testimony  upon  the 
former  trial  was  not  directed  to  this  point. 

For  the  reasons  given,  the  judgment  should  be  affirmed. 

Mb.  JusTrcB  Elliott  (conouiTing  with  the  Chief  Justice 
on  one  point). 

The  attempt  to  impeach  the  former  judgment  on  the 
ground  of  fraud  is  practically  abandoned ;  but  it  is  insisted 
that  plaintiff  is  entitled  to  a  new  trial  on  the  ground  of  newly 
discovered  evidence.  Plaintiff  was  possessed  of  the  newly 
discovered  evidence  for  a  period  of  about  five  months,  during 
which  time  he  could  have  had  the  former  judgment  vacated 
and  a  new  trial  allowed  by  making  application  therefor  to 
the  court  in  the  former  action,  in  accoi-dance  with  the  statute. 
That  mode  of  relief  was  plain,  speedy  and  adequate.    In  my 
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opinion,  plaintiff's  negligence  in  not  making  application  to 
have  the  former  judgment  vacated  ie  conclusive  against  his 
light  to  seek  the  same  relief  by  another  action  in  the  nature 
of  a  bill  of  review.  To  this  extent  I  concur  in  the  opinion 
of  Chief  Justice  Hayt. 

My  brother  Goddai'd  concedes  that  if  plaintiff  had  oppor- 
tunity to  apply  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  under  section  217  of  the  code,  and  neglected 
so  to  do,  he  would  be  precluded  from  seeking  relief  upon  the 
same  ground  in  a  suit  in  equity.  I  am  unable  to  see  why  his 
neglect  to  apply  for  a  new  trial  under  section  272  of  the  code 
should  not  have  the  same  effect.  To  have  secured  a  new 
trial  under  section  217  would  have  required  a  showing  of 
diligence  which  might  have  been  difBcult  to  make,  whereas 
he  was  entitled  to  a  new  trial  under  section  272  as  of  right, 
without  showing  caute  ;  and  a  new  trial,  whatever  the  mode 
of  obtaining  it,  would  have  afforded  him  the  same  i-elief.  As 
to  other  questions  so  ably  discussed  by  my  associates,  I  express 
no  opinion. 

Affirmed. 

Mb.  Justice  Goddard,  dissenting. 

After  a  careful  and  thorough  examination  of  the  record 
presented,  I  am  unable  to  concur  in  either  the  conclusion  of 
my  learned  associates,  or  in  the  reasoning  upon  which  that 
conclusion  rests.  It  is  of  little  moment,  so  far  as  the  ques- 
tion befoi-e  us  is  concerned,  what  the  testimony  of  any  indi- 
vidual witness  was  before  the  trial  court,  since  that  court,  ia 
the  exercise  of  its  peculiar  province,  has  found  that  the 
weight  of  the  teslAmony  introduced  sustained  certain  conclu- 
sions of  fact,  and,  under  the  well  settled  doctrine  of  this 
court,  these  findings  must  be  accepted  as  correct,  and  are  not 
open  for  review  upon  appeal.  Warren  v.  Adamt,  19  Colo. 
515 ;  Nixtm  v.  Harmon,  17  Colo.  276 ;  Lundg  v.  Sanson,  16 
Colo.  267 ;  Silet/  v.  Riley,  14  Colo.  290 ;  Ritio  R.  ^  M.  Co. 
V.  Mtagrave,  14  Colo.  79 ;  Rollim  v.  Board  of  Com.,  15  Colo. 
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103 ;  Atpen  TitiuM  J>itS.  Co.  v.  Muttell,  18  Colo.  75 ;  Wallaee 
V.  Cmtinan,  18  Colo.  478 ;  Oattner  v.  Richardson,  18  Colo. 
496. 

The  sole  qaestion,  therefore,  for  oar  cooBideratloa,  is 
whether  the  facta  found  by  the  trial  judge  are  sufficient  to 
entitle  the  plaintiff  to  relief  in  equity,  and  to  a  new  trial, 
upon  the  ground  of  newly  discovered  evidence.  It  is  well 
settled  that  equity  will  enjoin  a  judgment  at  law  when  its 
enforcement  is  against  conscience,  and  grant  a  new  trial 
npoQ  newly  discovered  evidence  material  to  and  concluitive 
upon  the  merits,  which  the  aggrieved  party  oould  not  have 
produced  upon  the  trial  at  law  by  the  exercise  of  proper  dil- 
igence, or  of  which  he  could  not  avail  himself  by  reason  of 
some  accident,  mistake,  or  circumstance  beyond  his  control. 

Judge  Story,  in  hia  work  on  Equity,  vol.  2,  section  894, 
states  the  rule  on  this  subject  as  follows : 

"  Relief  will  be  granted  where  the  defense  could  not  at  the 
time,  or  under  the  circumstances,  be  made  available  at  law, 
without  any  laches  of  the  party.  Thus,  for.  instance,  if  a 
party  should  recover  a  judgment  at  law  for  a  debt,  and  the 
defendant  should  afterwards  find  a  receipt  under  the  plain- 
tififs  own  hand  for  the  very  money  in  question,  the  defend- 
ant (where  there  was  no  laches  on  his  part}  would  be  relieved 
by  a  perpetual  injunction  in  equity.  So,  if  a  fact  material 
to  the  merits  should  be  discovered  after  a  trial,  which  could 
not,  by  ordinary  diligence,  have  been  asoertained  before,  the 
like  relief  would  be  gi-anted." 

Among  the  many  authorities  that  might  be  cited  to  the 
same  effect,  see :  Craham  &  Waterman  on  New  Trials, 
vol.  8, 4&5 ;  High  on  Injunctions,  vol.  1,  sec.  112  et  teq.;  Gox 
V.  Mobile  ^  Qirard  R.  Co.,  44  Ala.  311 ;  Floyd  v.  Jayne,  6 
Johns.  Ch.  479 ;  Carrington  v.  Solabird,  17  Conn.  680 ;  Bolt- 
tell  V.  Randolph,  9  Flu.  866. 

The  circumstances  under  which  equity  will  interpose 
because  of  newly  discovered  evidence  are  summed  up  by 
Black,  in  his  work  on  Judgments,  vol.  1,  sec.  886,  as  follows : 

"  (1)  Th^  evidence  must  have  been  discovered  since  the 
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trial.  (2)  It  must  be  evidence  -that  could  not  have  been 
discovered  before  the  tiial  by  the  plaintiff  or  defendant,  as 
the  case  may  be,  by  the  exercise  of  reasonable  diligence. 
(8)  It  must  be  material  in  its  object,  and  such  ns  ought,  on 
Another  trial,  to  prodace  an  opposite  result  on  the  merits. 
(4)  It  must  not  be  merely  cumulative,  coiToborative  or  col- 
lateral." 

Are  these  conditions  met  by  the  facts  found  by  the  court 
below?  The  "Snider"  monument,  as  it  is  termed,  is  found 
to  be  the  trne  government  corner  as  established  by  the  origi- 
nal government  survey,  and  in  place  as  on^nally  located. 
Plaintiff  nsed  reasonable  diligence  to  discover  it  before  the 
trial  at  law.  Adopting  it  as  the  true  noith  corner  for  sec- 
tions SI  and  82,  a  line  correctly  run  therefrom  to  the  south 
township  line  between  these  sections  places  the  caverns  in 
question  in  section  81.  If  all  these  things  be  true,  and  we 
must  assume  they  are,  on  this  appeal,  it  would  seem  to  admit 
of  but  little  question  that  the  appellant  exercised  the  requisite 
diligence,  or  as  to  the  sufficiency  of  the  newly  discovered 
evidence,  if  verified  to  the  satisfaction  of  the  juiy,  to  produce 
a  different  and  decisive  I'csult  on  another  trial. 

But  it  is  said  that  if  it  be  conceded  that  the  newly  dis- 
covered stone  is  properly  authenticated,  and  admitted  to  be 
where  it  was  originally  placed  by  the  government  surveyor, 
it  appearing  that  it  was  incorrectly  placed,  as  shown  by  the 
field  notes  of  the  original  survey,  that  It  will  bs  inequitable 
to  give  appellant  an  opportunity  to  utilize  it,  even  if  a  true 
corner,  by  awarding  bim  another  trial. 

Suffice  it  to  say,  the  survey  as  made  and  marked  upon  the 
gfround,  whether  inoon-eotly  or  not,  fised  the  boundary  Una 
between  these  sections,  and  it  is  not  the  province  of  the 
courts  to  correct  government  surveys  of  public  land,  or  estab- 
lish lines  contrary  to  such  surveys,  however  incorrect  they 
may  be. 

As  was  said  in  Ora^in  v.  PotaeH,  128  U.  S.  691 : 

"  Whether  the  official  survey  "  *  *  is  erroneous  •  *  •  is 
a  question  which  was  not  within  the  province  of  the  court 
Vol.  XX— 80 
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below,  nor  L)  it  the  province  of  tlii:j  court  to  consider  and 
(letennine.  The  mistakes  and  abuses  wliich  have  crept  into 
the  official  surveys  of  the  public  domain  form  a  fruitful  theme 
of  complaint  in  the  political  branches  of  the  government. 
The  coirection  of  these  mistakes  and  abuses  has  not  been 
delegated  to  the  judiciary,  •  •  •  That  the  power  to  make 
and  correct  surveys  of  the  public  lands  belongs  to  the  politi- 
cal department  of  the  government  and  that,  whilst  the  lands 
are  subject  to  the  supervision  of  the  general  land  office,  the 
decisions  of  that  bureau  in  all  such  cases,  like  that  of  other 
special  tribunals  upon  matters  within  their  exclusive  juris- 
diction, are  unassailable  by  the  courts,  except  by  a  direct 
proceeding;  and  that  the  latter  have  no  concurrent  or  orig- 
inal power  to  make  similar  corrections,  if  not  an  elementary 
principle  of  our  land  law,  is  settled  by  such  a  mass  of  deci- 
sions of  this  court  that  its  mere  statement  is  sufficient.  *  *  " 

"  The  reason  of  this  rule,  as  stated  by  Justice  Catron  in  the 
case  of  Haydel  v.  Jh^reme,  is  that '  great  confusion  and  liti- 
gation would  ensue  if  the  judicial  tribunals,  state  and  fed- 
eral, were  permitted  to  interfere  and  overthrow  the  public 
Burveya  on  no  other  ground  than  an  opinion  that  they  could 
have  the  work  in  the  field  better  done  and  divisions  more 
equitably  made  than  the  department  of  public  lands  could 
do.'     17  How.  30." 

Lands  are  granted  by  the  government  according  to  tbe 
official  survey,  and  by  his  pittent  from  the  government  the 
appellant  acquired  title  to  the  land  conveyed  thereby  as 
described  and  designated  by  such  survey,  and  the  locus  of 
his  land  is  to  be  ascertained  by  reference  to  it  and  the  orig- 
inal landmarks  placed  on  the  ground  by  the  government 
Bui-veyor.     It  is  equitable  that  this  should  be  done  la  this 

It  is  undisputed  that  about  June  1,  1881,  appellant  dis- 
covered the  caverns  in  question  and  took  Immediate  steps  to 
preempt  and  acquire  title  to  that  poiiion  of  section  31  which, 
according  to  the  government  survey,  as  actually  made,  in- 
cluded them ;  and,  whether  correct  or  not,  the  location  of  the 
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E.  ^  of  the  N.  E.  I,  and  the  N.  E.  i  of  the  S.  E.  i  not  only 
must,  but  in  justice  ought  to  be  determined  hy  such  surrey, 
and  not  by  the  survey  upon  which  the  lines  were  established 
at  thd  last  trial,  based,  as  it  was,  upon  the  theory  that  the  true 
coruet  WB8  lost.  The  cases  toe  numerous  which  sustain  the 
proposition  that  monuments  placed  upon  the  ground  by  the 
government  surveyor  conti'ol,  when  a  discrepancy  eziata  be* 
tween  them  and  the  courses  and  distances  as  given  in  the 
field  notes,  and  I  do  not  find  any  case  in  which  it  is  held  that 
the  extent  of  the  discrepancy  changes  this  mle.  Among 
them  are  the  following:  The  Mayor  of  Liberty  v.  Bwrju,  114 
Mo.  426 ;  Knigkt  v.  MllioU,  57  Mo.  817  ;  Olimer  v.  Wallace, 
28  Mo,  556 ;  Bruakner'g  Leitee  v.  Lawrence,  1  Doug.  (Mich.) 
19 ;  Neeeelrode  v.  Parith,  59  la.  570 ;  Jolmton  v.  Preston, 
9  Neb.  474 ;  Thompson  v.  Harris,  68  N.  W.  Rep.  712 ;  Offil- 
vU  V.  Copeland,  33  N.  E.  Rep.  1085;  Beardsley  v.  Crane, 
52  Minn.  587;  Hen  v.  Meyer,  73  Mich.  259;  aeorge  v. 
Thomas,  16  Tex.  74 ;  Pollard  v,  Skively,  5  Colo.  809 ;  Cidlor- 
eott  V.  a  G.  jf-  S.  M.  Co.,  8  Colo.  179. 

Why  should  the  mistake  of  the  government,  in  disposing 
of  its  litnd  upon  an  iacorrect  survey,  be  invoked  to  destroy 
the  title  of  a  bona  fide  purchaser  in  actual  possession?  And 
why  is  not  such  a  purchaser's  claim  to  the  Iwid  entitled  to 
recognition  and  protection  in  equity,  as  well  as  at  law? 

It  seems  to  me  that  the  rule  invoked  by  appellees,  and  an- 
nounced by  the  chief  justice,  that  the  mistake  of  the  gov- 
ernment surveyor  should  be  visited  upon  the  unoffending 
bead  of  appellant,  is  somewhat  in  the  nature  of  a  vicarious 
punishment 

The  remaining  propositioa  decisive  of  this  appeal,  it  being 
the  only  one  upon  which  my  learned  associates  agree,  is  that 
the  abortive  attempt  and  failure  of  plaintiff  to  obtain  a  new 
tiial  under  chapter  28,  precludes  him  from  invoking  this 
equitHbie  relief.  It  is  to  be  inferred  from  the  citations  in 
support  of  this  conclusion  that  it  is  predicated  upon  the  well 
settled  doctrine  that  equity  will  not  interfere  where  there  is 
a  plain  and  adequate  i-emedy  at  law,  and  that  the  statutory 
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tight  of  a  defeated  party  in  an  ejectment  suit  to  avail  him- 
self of  a  new  trial  apon  request  therefor  and  the  payment  of 
the  coata  by  the  first  day  of  the  next  teiTn,  afCoi-ds  an  adequate 
legal  remedy,  and  hence  la  exclusive,  if  available  under  the 
circumBtaiices.  The  unsoundness  of  this  reasoning  is  appar- 
ent when  we  consider  the  reason  upon  which  equity  refuses 
its  aid.  It  is  because  a  way  has  been  provided  to  obtun 
redress  at  law  upon  the  same  gr<mnd$  that  are  relied  on  for  its 
interfei'ence,  and  if  such  way  has  been  neglected,  or  the 
relief  has  been  denied  at  law  upon  a  fair  hearing,  it  refuses 
to  act. 

And  I  concede  that  if  the  plaintiff  had  an  opportunity  to 
apply  for  a  new  trial  upon  the  gi-ound  of  newly  discovered 
evidence,  under  section  217,  chapter  IT,  of  tlie  Code  of  Civil 
Procedure,  and  neglected  to  do  so,  he  is  precluded  from  seek- 
ing relief  upon  the  same  ground  iti  a  suit  in  equity ;  but  it  is 
clear  and  undisputed  that  he  had  no  such  opportunity.  When 
he  discovered  the  corner  in  June,  1888,  the  time  had  pnssed 
in  which  he  could  present  a  motion  for  a  new  triiJ  on  the 
merits,  and  the  only  way  he  could  thereafter  obtain  a  new 
trial  upon  the  ground  of  newly  discovered  evidence,  was  by 
the  aid  of  equity.  Relief  upon  this  ground  could  not,  in  my 
judgment,  be  invoked  under  section  75  oF  the  code. 

It  is  unquestioned  that  a  motion  for  a  new  trial  upon  the 
ground  of  newly  discovered  evidence  may  be  made  concur- 
rently with  an  application  tn  vacate  the  judgment,  upon  pay- 
ment of  costs,  under  chapter  28  ;  and,  if  this  be  so,  it  seems 
to  me  that  it  logically  and  necessarily  follows  that  a  suit 
in  equity  will  also  lie  for  the  same  purpose  concurrently 
with  such  application,  if  the  time  has  elaptied  for  filing  the 
motion  when  the  evidence  is  discovered. 

"  The  statutory  remedy  by  motion,  •  *  *  is  only  avail- 
able during  Uie  term  at  which  the  judgment  is  rendered,  and 
in  many  cases  a  denial  of  the  moat  obvious  justice  would 
result  from  holding  this  remedy  exclusive.  The  assistance 
of  equity  cannot  be  invoked  so  long  as  the  remedy  by  motion 
exists ;  but  when  the  time  within  which  a  motion  may  be 
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made  Las  expired,  and  no  laches  or  want  of  diligence  ia 
imputable  to  the  party  asking  relief,  there  is  nothing  in  rea- 
son or  propriety  preventing  the  interference  of  equity." 
Bi&end  v.  Kreutx,  20  Cal.  110. 

Counsel  for  appellees  does  not  place  much  i^iance  upon 
the  claim  that  the  attempt  to  obtain  a  new  tiial  by  the  pay- 
meat  of  costs  estops  plaintiff  from  invoking  equitable  relief, 
but  insists,  rather,  that  the  delay  in  brining  the  suit  consti- 
tates  laches  that  bar  his  right  to  the  remedy,  and  the  prose- 
cution of  his  appeal  from  the  judgment  denying  him  a  new 
trial,  under  chapter  23,  did  not  excuse  bim  from  instituting 
this  action  while  such  appeal  was  pending.  His  contention 
upon  this  matter  cannot  be  better  expressed  than  in  his  own 
langiiage.    He  says : 

"  It  is  said  he  had  a  right  to  prosecute  this  appeal.  We 
do  not  question  it ;  but  was  it  a  prerequisite  to  the  institution 
of  a  suit  in  equity  to  avoid  the  judgment,  the  merits  of 
which  were  not  involved  in  the  appeal?  We  think  clearly 
not.  Had  the  suit  then  been  instituted,  we  submit  it  could 
not  bave  been  dismissed  on  the  ground  that  the  plaintiff  had 
a  plain,  adequate  and  certain  remedy  at  law  by  appeal. 
Surely  the  district  court  could  not  have  so  held  without  nul- 
lifying its  own  judgment  denying  the  motion  for  a  new  tiial. 
It  is  a  fundamental  rule  that  courts  of  equity  are  open  to 
suitors  in  all  cases  when  the  remedy  at  law  is  not  plain,  cer- 
tain and  adequate." 

It  is  appai-ent,  therefore,  that  the  learned  counsel  did  not 
regard  the  application  under  the  statute  as  excliiaive,  nor 
even  a  justification  for  delay  in  bringing  the  present  action, 
and  he  piesents  what  I  regard  as  the  only  debatable  question 
growing  out  of  the  pendency  of  that  application,  and  that  is 
whether  the  delay  in  biingiug  this  suit,  while  it  was  pending 
in  the  court  below  and  on  appeal,  constitutes  laches  that 
should  bar  the  right  to  maintain  it.  Appellant  brought  this 
action  immediately  upon  the  decision  of  that  appeal.  The 
reason  of  this  delay  is  apparent  from  the  history  of  the  law 
action  as  set  forth  in  the  complaint.     When  the  second  tiial 
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resulted  in  aa  unfavorable  verdict  and  judgment,  he  attempted 
to  obtain  a  new  trial  under  the  statute.  He  relied  upou  a 
procedure  which  the  coui-t  below  finds  to  have  been  the  gen- 
erally understood  practice  in  the  ntn  priua  courte,  and  paid 
the  costs,  but  took  no  further  steps  in  apt  time  to  have  the 
judgment  vacated.  At  the  time  appellees  took  advantage 
of  bis  default  in  this  regard  several  terms  of  court  had 
elapsed ;  yet,  believing  it  neoessary  to  prosecute  an  appeal 
from  the  judgment,  striking  the  case  from  the  docket  and 
refusing  him  a  new  trial,  before  instituting  his  suit  in  equity, 
he  pursued  that  course. 

While  he  may  not  avail  himself  of  this  mistake  of  law.  to 
escape  the  effect  of  that  judgment,  it  may  be  taken  into  con- 
sideration as  rebutting  auy  intentional  or  willful  delay  in 
seeking  his  equitable  remedy;  and  although  it  is  true  that 
immediately  on  discovering  the  new  evidence,  or  upon  the 
rendition  of  that  judgment,  he  might  have  instituted  his 
pi'esent  action,  his  failure  to  do  so  under  the  circumstances 
I  do  not  think  in  itself  constitutes  such  laches  as  should  bar 
him  from  the  present  remedy,  if  upon  other  grounds  he  is  en- 
titled thereto.  As  was  said  in  this  court,  in  the  case  of  War- 
ren V.  Adami,  lupra :  "  Length  of  time  alone  is  not  sufficient 
to  justify  the  court  in  refusing  equitable  relief.  The  circum- 
stances under  which  the  delay  occurred,  together  with  the 
lapse  of  time,  must  be  such  as  to  impute  negligence  to  the 
party  who  seeks  relief." 

Not  only  lapse  of  time,  but  other  circumstances,  must 
usually  intervene  to  successfully  invoke  the  doctrine  of  laches. 
Every  case  is  governed  by  its  own  circumstances,  and  whether 
delay  is  sufficient  to  effectually  bar  the  remedy  is  to  be  re- 
solved in  the  light  of  those  oiroumstances.  In 'the  case  of 
Dunne  v.  Stoteabury,  16  Colo.  89,  Justice  Elliott,  speaking  for 
the  court,  said : 

"  When  there  has  been  unreasonable  delay  in  bringing  suit, 
courts  of  equity  sometimes  refuse  relief,  even  though  the 
statutory  period  of  limitations  has  not  expired ;  but  this  is 
generally  in  oases  where  acquieaoeaoe  amounts  to  a  tacit  rec- 
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o^ition  of  the  rights  of  the  party  in  possession,  and  where 
the  assertion  of  adverse  rights  is  regarded  as  not  only  incon- 
sistent, but  unconscionable,  or  where  other  equitable  consid- 
erations equally  strong  are  established." 

In  this  case  the  property  in  question  has  remained  in 
statu  ijao.  The  proceeds  derived  from  the  undivided  interest 
that  appellees  claim  in  the  caverns  liave  been  preserved  by  the 
appointment  of  a  receiver.  The  appellant  has  not  slept  upon 
his  rights,  but  has  persistently  and  continually  attempted  to 
obtain  i-elief  from  the  judgment. 

Nor  can  the  appellees  be  prejudiced  by  loss  of  witnesses 
by  death  or  removal  from  the  jurisdiction  of  the  coui't,  since 
their  evidence  taken  upon  the  former  ti-ials  is  preserved  in 
the  record,  and  may  be  resorted  to  upon  another  trial.  Rico 
R.  ^  M.  Co.  V.  Mutffrave,  tupra.  None  of  these  equitable 
considerations  have  intervened,  and  I  can  see  no  i-eason  why 
the  delay  in  instituting  this  suit  should  deprive  appellant  of 
relief  from  a  judgment  manifestly  inequitable,  a  delity  attrib- 
uted solely  t^  mistake  in  regard  to  an  unsettled  practice, 
and  one  that  might  easily  have  been  avoided  by  appellees 
had  they  seen  fit  to  waive  a  technical  default  and  submit  to 
a  trial  upon  the  merits. 

I  am  clearly  of  the  opinion  that  the  court  below  erred  in 
dismissing  the  complaint,  and  in  not  gi-anting  a  new  trial, 
upon  the  ground  of  newly  discovered  evidence,  although 
correct  in  its  conclusions  that  the  facts  were  insufficient  to 
overthrow  the  judgment  on  the  ground  of  fraud,  and  that 
the  judgment  should  be  revei'sed. 


The  Crrr  of  Denver  et  al.  v.  Coolehak. 

1.    HnmCIPAL  BOUHDARIEB — LEOIBLATITB  AMD  JUSICIAL  FOWBB. 

The  legislature  of  this  state  does  not  have  the  power  to  extend  or  enlarge 
the  territorial  limita  of  a  special!]'  chartered  town  or  city  hj  adding 
thereto  noncontiguous  lands— that  is,  landi  entirely  separated  fiom 
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the  muotdpallt;  by  Intervening  tsrrttor;;  and  the  conrta  m&f  d»- 
chire  tbo  tmnexaUoa  of  inch  noncontiguouB  territoiy  iii*&IId  and 
enjoin  the  collection  of  municipal  taxes  upon  tiie  property  thuH 
■ought  to  be  BOnexed. 

2.  CoHSTiTUTiosAi.  Law. 

The  "Act  to  BeTiM  and  Amend  the  Charter  of  the  City  of  DenTer," 
Seaa.  Uiwa,  1693,  p.  181,  coDtatning  a  provision  for  the  annexation  of 
noncoDtlguoits  territorj,  not  Iteing  germane  to  the  subj«et- matter 
of  the  original  municipality,  la,  aa  to  such  provision,  obnoxious  to 
sections  31,  arL  6,  of  tiie  consUtutioD. 

3.  Same. 

The  operation  of  the  act,  9s  well  as  its  form  and  its  words,  moat  b« 
looked  to  to  determine  the  constitutionality  of  the  measure. 

4.  UumciPALrnKa— Gbxbbal  aso  Special  Laws. 

Towns  and  cities  incorporated  under  the  general  laws  cannot  be  forced  bj 
aspeclal  law  involuntarily  to  surrender  their  powers  and  privllegoi. 

Appeat/rom  the  DUtriet  Court  t^  Jefferton  County. 

AcTiOK  to  enjoin  the  assesament,  levy  nnd  colleotion  of 
taxes  upon  certitin  property  in  Jefferson  county  by  or  for 
the  use  of  the  city  of  Denver.  Trial  nnd  judgment  in  favor 
of  plaintiEfs,  giftnting  the  perpetual  injuoctioa  as  prayed  for. 
Defendants  uppeal. 

The  complaint  is  veiy  lengthy.  The  following  extracts 
will  be  sufTioient  for  an  understanding  of  the  opinion: 

**The  plaintiff,  suing  as  well  for  the  beh:iLfof  all  other 
owners  of  taxable  property  situate  within  the  disti-ict  of  lands 
aforesaid,  siinilarly  situated,  as  for  himself,  complaining,  saith 
that  plainUS  is  and  for  twenty  years  and  more  last  past  hath 
been  the  owner  of  those  certain  premises  desoribed  as  the 
northeast  quarter  of  section  twenty-three  (2S),  township 
three  (8)  south  of  range  sixty-nine  (69)  west.  •  •  • 

"  That  by  a  certain  act  of  the  general  assembly  of  the  state 
of  Colorado  approved  on  the  third  day  of  Apiil,  A.  D.  1893, 
entitled  '  An  Act  to  Revise  and  Amend  the  Charter  of  the 
City  of  Denver,'  it  wue  and  is  provided  among  other  things 
that  the  corporate  limits  of  the  said  city  of  Denver  should 
begin,  etc.  (description,  including  lands  of  plaintiff),  ■  *  * 
excepting,  however,  out  of  the  aald  city,  as  so  established, 
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all  towns  and  ciUes  iooorpomted  and  Uieu  existing  under  the 
geiieial  laws  of  the  state,  aituate  within  said  last  luentioned 
boundaries. 

"  Plaintiff  further  avers  that  the  plaintifTs  land  hereinbefore 
described  und  all  of  the  landsi  hereinbefore  mentioned,  situate 
in  the  said  township  three  (3)  soucli,  of  range  sixty-nine 
(69)  west,  and  township  four  (4)  south,  of  range  sixty-nine 
(69)  west,  ai-e  and  alwuys  have  been  included  within  the 
limits  of  the  said  county  of  Jeffei^on.  That  the  snid  lands  of 
the  plaintiff  aie  agricultural  lands,  and  now  are  and  for  many 
yean)  last  past  have  been  by  plaintiff  planted  and  cultivated  for 
the  rearing  of  grasses,  small  gi-ains  and  small  fruits ;  that  tlie 
said  lands  are  valuable  only  as  agricnltuml  lands;  that  the 
same  are  not  and  never  have  been  divided  into  streets,  alleys, 
lots,  blocks  or  out-lots,  nor  doth  plaintiff  propose  or  intend, 
nor  hath  pUintiff  ever  proposed,  intended  or  desired  to  so 
subdivide  the  same  into  parceLn,  or  sell  or  expose  the  same 
to  sale  as  urban  or  suburban  property,  nor  are  the  same  val- 
uable for  such  purpose ;  that  no  public  buildings  or  other 
improvements  have  ever  been  erected  or  made  by  tlie  said 
city  of  Denver  upon  or  within  three  miles  of  said  lands  of 
phLiutiff,  or  said  district  of  lands  aforedescribed,  situate  in 
said  county  of  Jefferson;  that  none  of  the  public  streets  or 
alleys  of  the  city  of  Denver  extend  into  or  near  to  the  same 
or  any  part  thereof,  or  into  or  within  two  miles  of  any  part 
of  the  said  district  of  lands  aforedescribed ;  and  that  neither 
light,  heat,  police  pi-ot«otion,  water  nor  other  convenience  or 
public  service,  furnished  by  or  under  authority  of  the  city  of 
Denver  for  the  benefit  of  the  inhabitants  thereof,  hath  ever 
been  extended  or  afforded  to  plaintiff  or  any  of  the  people 
residing  within  the  said  district ;  nor  doth  or  can  plaintiff  or 
the  other  ownei's  of  land  situate  within  the  said  district  hare 
any  benefit,  advantage  or  convenience  whatsoever  of  the  gov- 
ernment of  the  said  city  of  Denver,  or  any  department  thereof ; 
nor  are  the  said  lands  of  plaintiff,  nor  any  of  the  land  situate 
vitbio  the  district  aforesaid  (in  range  sixty-nine  [69]  afore- 
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said)  necessary  to  be  added  to  the  city  of  Denver  for  opening 
stveete  or  ways  between  other  pai-t»  oE  the  said  city  of  Denver 
or  for  any  other  municipal  purpose  whatsoever,  and  that  the 
whole  pui'pose  of  the  city  of  Denver  and  those  active  in  and 
about  pixjcuring  such  enlargement  of  the  bounds  of  said  city, 
was  and  is  to  enable  the  authorities  of  the  said  city  of  Denver 
to  levy  taxes  upon  the  lands  and  other  taxable  property 
within  the  said  district  for  raising  moneys  for  discharging 
the  current  expenses  of  the  said  city  and  for  discharging  the 
principal  and  interest  of  the  bonded  indebtedness  of  the  said 
city  hereinafter  mentioned. 

'*  Plaintiff  fui-ther  avers  that  the  said  district  of  lands  in 
every  part  thereof  was,  at  the  dat«  of  the  passage  of  the  said 
act,  and  still  is,  separated  from  the  bounds  of  the  said  city  of 
Denver  as  established  prior  to  the  passage  of  the  said  act, 
by  a  distance  of  two  (2)  miles  or  more  and  by  certain  rauai- 
cipal  corporations  thei-etofore  and  now  still  existing,  to  wit, 
the  town  of  North  Denver,  the  town  of  Highlands,  the  town 
of  Colfax  and  the  town  of  Gamum,  all  which,  as  plmntiff 
on  informntion  and  belief  avers,  at  the  date  of  the  passf^ 
of  the  said  act  and  for  many  years  before  that  were  and  still 
are  municipal  corporations  lawfully  organized  and  existing 
.under  the  laws  of  the  state  of  Colorado. 

"Plaintiff  is  advised  by  counsel  and  therafore  avera  tliat 
the  attempt  made  by  the  said  enactment  to  include  the  said 
district  of  lands  within  the  limits  of  the  city  of  Denver  solely 
for  subjecting  the  same  to  taxation  for  the  purposes  of  the 
said  city  of  Denver,  and  the  attempt  by  the  said  enactment 
to  subject  the  tsaid  lands  to  the  bui-den  of  the  indebtedness 
heretofore  contracted  by  the  said  city  of  Denver  for  loans  as 
hereinbefore  mentioned,  and  the  other  indebtedness  of  the 
said  city  of  Denver,  was  beyond  the  authority  of  tiie  general 
assembly  and  wholly  without  effect;  nevertheless  plaintiff 
saith  the  city  council  of  the  said  city  of  Denver  threatened 
toand  will  levy  upon  the  lands  situate  in  said  district,  inolud' 
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ing  the  lands  of  plaintiff  hereinbefore  described,  taxes  for 
city  purposes  to  an  amount  not  exceeding  the  limit  in  the 
said  act  provided,  to  wit,  ton  mtlla  on  the  dollar  upon  the 
assessed  valae  of  said  property,  and  catise  the  said  levy  to  be 
certified  to  the  county  clerk  of  the  said  county  of  Jefferson, 
and  the  said  John  Vivian,  wlio  is  the  county  clerk  and  i-e- 
corder  of  the  said  county  of  Jefferson,  threatens  to  and  will, 
unless  restrained  by  the  writ  of  injunction  hereinafter  prayed, 
extend  the  same  upon  the  tax  lists  of  the  said  county  of  Jef- 
ferson for  the  now  current  year  and  every  year  hereafter  in 
the  manner  directed  in  the  said  act,  and  include  the  said  city 
taxes  ill  his  warrant  to  the  county  treasurer  of  the  said  connty 
of  Jeffei-son,  and  the  said  Robeit  E.  Jones,  who  is  the  county 
treasurer  of  the  said  county  of  Jeffeison,  will,  unless  re- 
stmined  as  aforesaid,  proceed  to  levy  and  collect  the  said 
taxes,  either  by  sale  of  plaintiff's  lauds  aforedescribed  or  by 
distraint  of  sale  of  plaintiff's  personal  property,  and  plaintiff 
aveia  Ihat  the  taxes  so  levied  and  assessed  as  aforesaid  will 
be  a  cloud  on  the  lands  of  plaintiff  aud  all  other  Lands  sit- 
uated within  the  district  aforesaid,  whereupon  such  taxes 
shall  be  levied  and  assessed  as  aforesaid,  and  the  levy  and 
assessment  of  such  taxes  from  year  to  year  in  every  year 
hereafter,  as  the  said  city  of  Denver  proposes  and  threatens 
to  do,  will  be  a  onntinuous  and  constantly  recurring  injury 
irreparable  by  any  action  at  law. 

"Plaintiff  therefore,  as  well  for  and  on  behalf  of  the  own- 
ers of  other  taxable  property  within  the  said  dbtrict,  sim- 
ilarly situated,  as  for  himself,  prays  judgment  that  the  said 
city  of  Denver  and  the  said  city  council  thereof,  and  all  and 
singuhir  the  ofBcers,  agents  and  servants  thereof  be  strictly 
restrained  and  prohibited  from  levying  upon  the  lands  afore- 
described or  the  other  taxable  property  within  the  said  dis- 
trict, or  other  lands  or  taxable  property  similarly  situated  to 
the  lands  and  taxable  property  of  plaintiff  aforedescribed 
within  the  said  district,  any  assessment  or  tax  whatsoever 
to  meet  the  expenses  of  said  city  of  Denver,  or  for  other 
purposes  whataoever,  and  from  causing  any  such  levy  to  be 
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certified  to  the  county  clerk  and  recorder  of  said  couuty  of 
Jeffei-sun ;  that  the  said  coaoty  clerk  and  J.  A.  Ferris,  assess- 
or, aa  well  as  their  successore  in  office,  be  likewise  restrained 
and  enjoined  from  levying  or  extending  any  such  tax  upon 
the  tax  litit  of  the  said  county  of  Jeffei'aon  in  any  year,  and 
from  inclading  any  such  taxes  in  any  warrant  to  the  county 
treasurer  of  said  county,  and  that  the  said  county  treHSurer 
and  all  and  singular  his  successors  in  office,  be  in  like  man- 
ner strictly  resti-aijied  and  enjoined  fram  collecting  or  assum- 
ing to  collect  any  such  city  taxes  of  the  city  of  Denver,  at 
any  time  levied  or  assessed  upon  or  against  any  such  lands 
or  other  taxable  property  within  the  said  district,  and  that 
plaintiff  may  have  such  other  and  further  relief  or  such  differ- 
ent relief  as  to  tlie  court  shall  seem  meet,  and  his  costs." 

Mr.  A.  B.  Seaman  and  Mr.  L.  K.  Pbatt,  for  appellants. 

Messrs.  WaLLS,  Tazlob  &  Taylos,  for  appellee.  ' 

Mb.  JtTSTiOE  ELUOn  delivered  the  opinion  of  the  court. 

The  city  of  Denver  was  organized  and  existing  under  and 
by  virtue  of  a  special  charter  long  before  and  at  the  time  of 
the  adoption  of  our  state  constitution.  The  constitution  did 
not  abrogate  suah  charters,  nor  does  it  exempt  them  fi-om 
legislative  amendments.  Constitution,  art.  14,  sec.  14 ;  also, 
art.  IS,  sec-  2 ;  Brown  v.  City  of  Denver^  7  Colo.  S05 ;  Carpemr 
ter  V.  The  People  ex  rel,  8  Colo.  116. 

On  Apiil  8,  1893,  the  genei-al  'assembly  of  Colorado 
passed  "  An  Act  to  Revise  and  Amend  the  Charter  of  the 
City  of  Denver."  See  Session  Laws,  1898.  p.  181.  Prior  to 
the  passage  of  that  act,  the  territorial  limits  of  the  city  were 
wholly  within  the  county  of  Arapahoe.  Jefferson  county 
bouuds  Arapahoe  on  the  west;  but  between  Jefferson  and 
the  western  limits  of  the  city  of  Denver  there  were  at  the 
time  of  the  passage  of  the  act  above  mentioned  several  munic- 
ipal corporations,  viz.:  the  town  of  North  Denver,  the  town 
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of  Highlands,  the  town  of  Colfax,  and  the  town  of  Bamum. 
The  territorial  boundaries  of  these  municipalities  for  the 
moat  part  extended  to  the  Jefferson  county  line,  and  30  aep- 
arated  the  city  of  Denver  from  that  county.  In  fact,  at  the 
time  of  the  paaaage  of  the  act  to  revise  and  amend  the  Den- 
ver charter,  no  part  of  the  territorial  limits  of  the  city  of 
Denver  was  contiguous  to  any  part  of  Jefferson  county. 
Kerertlieleas,  by  the  teiTis  of  said  act  it  was  attempted  to 
enlarge  or  extend  the  Itniita  of  the  city  of  Denver  by  adding 
thereto  a  strip  of  land,  five  and  one  half  miles  long  by  one 
and  one  halt  miles  wide,  lying  along  the  eastern  border  and 
wholly  within  the  county  of  Jeffei-son. 

If  the  act  adding  the  Jefferson  county  strip  to  the  city  of 
Denver  be  upheld  as  valid,  there  might,  perhaps,  be  no  escape 
from  the  taxation  complained  of  in  the  present  action.  The 
decisions  exempting  certain  property  witliin  the  territorial 
limits  of  a  town  or  city  from  municipal  taxation,  on  the 
ground  that  the  property  is  so  situated  that  it  cannot  receive 
its  due  proportion  of  municipal  benefits,  are  stiongly  com- 
bated on  the  ground  that  the  doctrine  they  assert  is  illogicul 
as  well  as  impractical,  in  that  it  amounts  to  a  substitution  of 
judicial  opinion  for  legislative  judgment  in  mattere  peculiarly 
within  the  province  of  the  lawmaking  power.  See,  upon 
this  subject,  Cooley's  Const  Lim.,  (6th  Ed.),  p.  616,  note  8, 
and  cases  there  cited;  also,  2  Dillon's  Mun.  Corporations, 
(4th  Ed.),  sees.  794, 795,  and  notes.  But  it  is  unnecessary  to 
decide  this  point. 

In  determining  the  present  controversy  we  shnll  endeavor 
to  reach  a  proper  solution  of  the  following  question :  Has 
the  legislature  the  power  to  extend  or  enlarge'  the  territorial 
limits  of  a  specially  chartered  town  or  city  by  adding  thei-eto 
noncontiguous  lands — that  is,  lands  entirely  separated  from 
such  town  or  city  by  intervening  territory  ? 

It  is  customarj'  to  speak  of  the  power  of  the  legislature 
over  municipal  corporations  as  plenary.  But  this,  like  most 
attempts  at  epigrammatic  statements  of  the  law,  must  be 
taken  cumgrano  Botu.    Certain  it  is  thut  constitutional  limi- 
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tations  must  always  be  observed  in  respect  to  such  legislation ; 
besides,  insurmountable  obstacles  may  aiiae  out  of  the  nature 
and  8nb]'ect-matt«r  oE  the  legUlatioa  to  render  the  same  in- 
effectual. In  general,  the  boundaries  of  a  specially  chartered 
town  or  city  may,  by  act  of  the  legislature,  be  extended  and 
enlarged  so  as  to  include  additional  lands,  the  property  thns 
added  becoming  subject  to  municipal  tnzation  and  entitled 
to  municipal  benefits.  It  is  ui^d  that  power  thus  vested  in 
the  legislature  is  subject  to  abuse  or  improvident  use.  This 
may  be  true ;  and  yet  it  does  not  necessarily  follow  that  the 
courts  can  restrain  the  enforcement  of  a  legislative  act  merely 
because  the  legislature  acted  improvideiitly  in  passing  it. 
Before  the  couits  will  restrain  the  enforcement  of  a  legisla- 
tive act,  it  must  appear  beyond  reasonable  doubt  that  the 
legislature  in  passing  the  act  exceeded  its  power,  or  attempted 
to  exereise  a  power  it  did  not  possess.  Wadsworth  v.  JJ.  P. 
Ry.  Co.,  18  Colo.  612.  The  improvident  use  of  power  by 
tiie  legisUtive  department  of  the  government  does  not  justify 
usurpation  by  the  judicial  department.  The  remedy  for  the 
improvident  use  of  official  power  is  by  appeal  to  the  peopUt 
whose  will,  when  legally  expressed  under  the  constitution, 
is  sovereign  over  all  departments.  It  is  true  that  all  reme- 
dies for  maladministration  in  civil  government  may  fail,  be- 
cause all  governmental  agencies  must  be  intrusted  to  minds 
subject  to  human  infirmities.  In  such  case,  we  can  only 
suffer  and  wait  while  we  strive  for  improvement.  Martin  v. 
J>ix,  52  Miss.  53 ;  Turner  v.  Alihaut,  6  Neb.  54. 

Is  there,  then,  in  the  present  case,  no  check  that  can  curb 
the  vaulting  ambition  of  a  great  city  in  its  efforts  to  enlarge 
its  corporate  boundaries  and  increase  ita  corporate  revenues? 
Has  the  legislature  such  transcendent  power  in  respect  to 
territorial  additions  to  specially  chartered  towns  and  cities 
that  the  courts  can  give  no  relief?  Is  there  nothing  left  but 
an  appeal  to  the  people  as  the  dernier  resort?  The  answer 
to  these  questions  must  depend  upon  the  nature  and  scope, 
as  well  as  the  subject-matter,  of  the  legislative  act  in  question. 

As  we  have  seen,  the  general  rule  is  that  the  legislature 
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has  the  power  to  extend  the  boundaries,  and  thus  enlarge  the 
tenitorial  limits,  of  a  town  or  city  exitittng  under  special 
charter.  But  may  the  legislative  arm  be  extended  aa  a  great 
pothook  into  any  and  all  the  counties  of  the  state,  there  to 
encircle,  as  in  this  case,  many  square  miles  of  the  tenitory  of 
such  outside  counties,  and  make  the  same  part  and  parcel  of 
the  oity  of  Denver?  May  the  legislature  do  this,  without  an- 
nexing any  intervening  territory,  and  without  providing  even 
a  street  or  an  alley  to  connect  such  outlying  municipal  addi- 
tions to  the  city  proper?  It  may  be  said  that  this  is  an  ex- 
treme illustration;  but,  as  was  once  said  l^  Chief  Justice 
Shaw,  "  it  is  necessary  to  put  extreme  cases  to  test  a  prin- 
ciple." 

What  is  a  city?  With  much  research  into  the  historical 
derivation  of  the  word,  Webster,  preeminently  the  lexicog- 
i-apher  of  the  law  as  well  as  the  common  people,  defines  a 
city  in  substance  as  follows :  (1)  A  large  town  ;  (2)  a  coi-- 
porate  town ;  in  the  United  States,  a  town  or  collective  body 
of  inhabitants,  incorporated  and  governed  by  a  mayor  and 
alderman ;  (3)  the  collective  body  of  citizens,  or  inhabitants 
of  a  city. 

Since  a  city  is  a  large  town,  we  look  for  the  moaning  of 
the  word  town.  Again,  we  find  from  Webster  that  the  prim- 
itive idea  of  a  town  was  an  invlogure.  The  popular  use  and 
meaning  of  the  woixl  is  a  large,  closely  populated  place, 
wbetlier  incorporated  or  not,  as  distinguished  from  the  coun- 
try, or  from  rural  communities.  These  definitions  are  sus- 
tained and  amplified  by  the  Century  Dictionary. 

The  legal  as  well  as  the  popular  idea  of  a  town  or  city  in 
this  country,  both  by  name  and  use,  is  that  of  oneness,  com- 
munity, locality,  vicinity;  a  collective  body,  not  several 
bodies ;  collective  body  of  inhabitants, — that  is,  a  body  of 
people  collected  or  gathered  together  in  one  mass,  not  sepa- 
i-ated  into  distinct  musses,  and  having  a  community  of  inter- 
est  because  residents  of  the  same  place,  not  different  [)laoes ; 
hence,  locality,  not  localities ;  vicinity,  vicinage,  near,  adja- 
cent, not  remote.    So,  as  to  territorial  extent,  the  idea  of  a 
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city  is  one  of  unity,  not  of  plurality ;  of  compactness  or  con- 
tiguity,  not  separation  or  segregation. 

Legislative  acts  in  the  matter  of  extending  the  boundaries 
of  municipal  corporations  are  to  be  interpreted  and  applied 
accoi-diiigtotlie  essential  nature  as  well  aa  the  subject-matter 
of  such  legislation.  In  the  nature  of  things,  there  must  be 
some  limit  to  legislative  power.  For  example,  the  le^slature 
canuotextendthe  municipal  boundaries  of  a  city  into  another 
state.  Legislative  acts  upon  such  a  subject  would  have  no 
extrate notorial  force.  There  are  some  things  that  in  their- 
very  nature  CHnnot  be  accomplished  by  any  human  power ; 
a  tiling  cannot  be  made  to  exist  as  a  whole  and  in  broken 
diNJoiiited  fi-agments  at  one  and  the  same  time ;  a  thing  es- 
Eeiitially  single  in  ite  nature  cannot  have  a  plural  existence. 

Eveiy  municipality  must  have  its  territorial  corjmi  in 
which  to  exercise  its  corporate  functions  and  powera.  Such 
eorpui  may  be  enlaiged  or  diminished  by  the  action  of  the 
legislature.  So  the  Immanbody  may  giowor  diminish  by  the 
action  or  nonaction  of  its  vital  forces ;  but  neither  the  human 
body  nor  the  municipal  eorptti  loses  its  identity,  its  individ- 
uality, or  its  unity,  by  such  growth  or  enlargment.  It  is  a 
misnomer — a  solecism— to  speak  of  a  gi'owth  of  the  human 
body  not  connected  with  the  body  itself;  such  a  growth  is, 
in  fact,  not  of  tk«  body.  So,  territory  not  in  fact  connected 
with,  or  adjacent  to,  a  city,  cannot  be  regarded  as  a  part  of 
the  municipal  corpus,  or  as  an  addition  thereto,  in  any  true 
Bense  of  the  term. 

Analogous  questions  have  been  considered  by  the  Wiscon- 
sin supi-eme  court.  The  Chicago  ^  N.  W.  Ry.  Co.  v.  Town  of 
Oconto,  50  Wis.  189  ;  Smith  v.  Sherry,  50  Wis.  210.  lo  the 
latter  case  Mr.  Justice  Taylor  said : 

"  We  do  not  by  this  decision  intend  to  set  bounds  to  the 
discretion  of  the  legislature  in  fixing  the  boundaiies  of  a  vil- 
lage, so  long  as  the  territory'  of  which  it  is  composed  is  adja- 
cent or  contiguous,  nor  to  intimate  that  the  legislature  may 
not  incorpomte  as  one  village  two  or  more  assemblages  of 
inhabitants  living  at  some  distance  from  each  other,  with 
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^aoes  of  nniohabited  lands  intervening,  vhen  suob  inter- 
vening spacea  are  also  included  in  euch  village,  but  that  a 
village  oanaot  be  incorporated  oontaining  two  or  more  tracts 
of  territory  not  contiguous  or  adjoining,  and  separated  by 
some  other  civil  subdivisitm  of  the  state,  and  especially  that 
an  aniababited  and  separate  tract  of  oountry  cannot  be  an- 
nexed to  or  made  a  part  of  an  incorporated  village.  If  by 
an  act  of  the  legislature  a  tract  of  country  not  inhabited,  and 
not  adjoiniog  a  village,  can  be  made  a  part  of  such  village, 
then  it  would  seem  to  follow  that  by  another  act  of  the  leg- 
islature the  inhabited  part  of  such  village  might  be  separated 
therefrom,  and  we  should  have  the  anomalous  thing  of  a 
village  without  inhabitants,  and  compoeed  simply  of  a  tract 
of  territory,  which  would  be  em  absurdity." 

From  careful  investigation  and  consideratioR  it  is  evident 
that  it  was  never  contemplated  by  the  law  that  the  territoiial 
limits  of  a  town  or  city  might  include  distinct,  disjointed 
fragments  or  paroels  of  laud,  situate  miles  and  miles  distant 
from  each  other,  and  separated  from  the  city  [H'oper  by 
intervening  tenitory.  It  is  not  to  be  understood  from  this 
that  a  city  may  not  be  formed  from  territory  lying  on  differ- 
ent sides  of  a  natural  stream.  Nor  must  anything  in  this 
opinion  be  construed  as  intimating  that  noncontiguous  terri- 
tory may  be  added  to  a  city  by  connecting  the  same  by  a 
narrow  street  or  alley.  Annexation  sought  to  be  accom- 
plished by  such  means  might  bear  upon  its  face  such  ear- 
marks of  fraud  as  would  vitiate  an  (Hdinary  transaotion ; 
though  we  do  not  intimate  that  judicial  inquiry  may  extend 
to  the  motives  of  a  coordinate  department  of  the  government. 
^MtfUxe  V.  City  of  Omaha,  5  Dillon  (C.  C.  Rep.)  448 ;  Kelly 
V.  City  of  FittBburffh,  85  Pa.  St.  1 70 ;  People  ex  rel.  v.  Martin 
f  Orr,  19  Colo.  665  ;  Hudson  v.  City  of  Denver,  12  Colo.  157. 

In  City  of  Qalethurg  v.  JBixu>kini(m,  75  III.  158,  it  is  said 
that  the  boundaries  of  municipal  corporations  can  be  altered 
and  chai^d  by  the  legislature  in  its  discretion,  and  that  the 
anthoiities  are  all  that  way.  The  opinion,  however,  siguifi- 
cautly  adds : 
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"  Conrte  may  determine  what  are  the  corporate  limits 
already  estaUished ;  they  may  determine  whether  what  is 
claimed  by  the  municipal  authority  to  be  the  corporate  limits 
is  BO  or  not,  and  they  may  inquire  whether  the  legislative 
authority  has  exceeded  the  powers  with  which  it  is  invested ; 
but  all  this  implies  an  existing  law,  applicable  to  the  partic- 
ular subject,  and  the  inquiry  is,  what  is  the  law,  and  has  it 
been  violated  or  complied  wiUi?" 

Counsel  for  appellant  relies  upon  the  following  from  an 
eminent  teztwiiter:  "liot  only  may  the  le^slature  origi- 
nally fix  the  limits  of  the  corporation,  but  it  may,  unless 
specially  restrained  in  tlie  constitution,  subsequently  annex, 
or  authoiize  the  annexation  of,  contiguous  or  other  territory, 
and  this  without  consent,  and  even  against  the  remonstrance, 
of  the  majority  of  the  persons  residing  in  the  corporation  or 
on  tbe  annexed  territory."  1  Dillon's  Man.  Corp.,  (4th 
Ed.)  sec.  185. 

The  words  "  or  other,"  in  the  foregoing  extract,  are  not 
italicised  in  the  published  volume.  The  leading  case  cited 
in  support  of  the  text  is  Blanchard  v.  Sisaell,  11  Ohio  St.  96. 
That  case  was  one  wherein  it  was  sought  to  annex  an  unin- 
corporated village  to  the  city  of  Toledo.  It  was  objected 
that  the  territory  sought  to  be  annexed  was  not  in  fact  con- 
tiguous to  the  city  of  Toledo.    The  opinion  shows : 

"  That  the  center  of  the  Maumee  river  formed  the  south- 
eastern boundary  of  the  city  of  Toledo.  That  the  annexed 
territory  (consisting  of  an  unincorporated  village  called 
Yondota)  Is  situated  on  the  southeastern  side  of  the  river, 
in  a  bend  running  up  near  to  the  heart  of  the  city,  and  that  all 
of  it  is  nearer  to  the  center  of  business  and  valuable  property 
than  many  other  portions  of  the  original  city  tei-ritory.  That 
the  river  is  navigable,  and  where  it  formed  said  original 
boundary,  is  of  unequal  width,  but  for  half  a  mile  or  more, 
does  not  exeeed  one  fourth  of  a  mile  in  width,  and  has  been 
permanenUy  bridged  for  railroad  purposes,  and  may  be 
bridged  for  oUkt  purposes.    That  Yondota  depended  mainly 
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upon  the  influence  of  business  and  improvements  in  Toledo 
for  its  growth  and  importance. 

*'  The  transcript  of  the  aunezation  proceedings,  and  the 
accompanying  map,  eliovr  that  the  annexation  consists  in  an 
extension  of  the  original  boundaries,  so  as  to  include  the 
whole  of  the  river  and  a  considerable  tract  of  land  on  its 
southeast  side.  There  is  no  tenitory  intervening  between 
that  which  was  annexed  and  the  original  city  limits.  All 
the  parts  of  the  annexed  teriitory  arc  in  immediate  contact 
with  each  other;  and  the  whole  is  in  direct  contact  for  sev- 
eral miles  with  the  original  boundary.  Condguity  cannot 
import  more  than  immediate  contact ;  and  we  think  the 
objection  founded  on  a  want  of  contiguity  is  not  well  taken." 

It  is  clear  that  the  Toledo  Oase  in  no  way  militates  against 
the  views  we  have  expressed,  but  rather  con&rms  them; 
none  of  the  other  cases  cited  by  counsel  sustain  the  view 
that  noncontiguous  territory  may  be  added  to,  and  made  part 
of,  a  town  or  city ;  hence  we  conclude  that  the  text  of  Judge 
Dillon,  above  quoted,  cannot  be  accepted  as  correct  to  ita 
full  extent  and  import.  The  dearth  of  authority  upon  this 
point  leads  to  the  belief  that  legislatures  have  seldom,  or 
never  before,  attempted  to  annex  to  an  incorporated  town 
or  city  territory  so  clearly  noncontiguous  as  in  the  present 
instance. 

It  was  argued  orally  that  while  the  legislature  may  not 
have  the  power'to  annex  distant  noncontiguous  teiTitory  by  a 
direct  act  for  ttiat  purpose,  yet  in  this  case  the  Jefferson 
county  strip  must  be  regarded  as  a  part  of  the  city  of  Den- 
ver for  the  reason  that  it  is  included  in  the  boundary  surveys 
as  specified  in  the  revised  and  amended  charter,  and  that, 
unless  so  included,  the  city  has  no  boundaiy  lines,  particu- 
larly on  the  west.  This  argument  is  without  force.  Equity 
looks  to  the  substance  rather  than  the  form ;  it  regards  the 
result  of  an  act  rather  than  the  mode  of  accomplishing  it. 
There  may  be  a  wrong  way  of  doing  a  right  thing,  but 
there  is  no  riglU.  way  of  doing  a  wrong  thing.  An  act  essen- 
tially wrong  does  not  become  right  by  the  manner  of  doing 
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it.  If  the  mode  of  mitking  municipal  additions  as  argued  l^ 
counsel  were  to  be  upheld,  twy  noncontiguous  territory,  how- 
ever remote,  might  be  turvryed  in,  and  thus  beonme  attached 
to  and  made  a  part  of  the  city.  The  oonclusioa  at  which  we 
have  arrived  need  not  disturb  the  boundary  lines  of  the  city 
as  established  by  the  amended  chtuler,  except  on  the  west. 
As  to  these,  the  ci^  UmitB  must  end  where  the  insarmoant 
able  ohstaclea — that  is,  the  territorial  limits  of  the  intei^ 
vening  municipalities — beg^n. 

For  the  reasons  stated,  we  are  clearly  of  the  opinion  that 
the  legislature  did  not  have  the  power  to  extend  or  enlarge 
the  territorial  Hmits  of  the  city  of  Denver  by  adding  thereto 
the  nnncontiguoas  strip  of  lands  situate  in  Jefferson  coanty, 
and  that  the  district  court  did  not  err  in  restraining  the  col- 
lection of  taxes  by  or  for  the  use  of  the  city  of  Denver  upon 
such  Jefferson  county  property.  This  conclusion  being 
decisive  of  the  present  controversy,  other  questions  songht 
to  be  raised  npon  this  appeal  need  not  be  discussed.  The 
judgment  of  the  district  ooart  is  aooordingly  affirmed. 

ON  PBIITION  FOB  REHEARINQ. 

Peb  Cttbiam.  Counsel  fot  appellants  hav«  presented  an 
elaborate  ailment  in  support  of  their  petition  for  a  rehear- 
ing. Their  contention  is  that  sinoe  Uie  constitution  allows 
legislative  amendments  to  special  municipal  charters,  and 
does  not  expressly  forbid  the  annexation  of  noncontiguoos 
territory,  therefore,  under  the  power  of  amendment,  the  leg^ 
islatnre  may  annex  to  a  specially  chartered  town  or  city, 
territory  located  in  any  part  of  the  state,  however  discon- 
nected and  remote  the  same  may  be  from  the  city  to  which 
it  is  sought  to  be  annexed.  Counsel  earnestly  contend  that 
any  queestion  concerning  the  legality  of  such  annexation  is  a 
matter  for  legislative,  and  not  for  judicial,  determination. 

This  view  was  thoroughly  considered  when  the  former 
opinion  was  announced.  We  were  a\vai«  of  the  decisions 
by  this  court  sustaining  the  power  of  the  legislature  to  amend 
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special  municipal  charters.  Withont  dlwredidng  suoh  deci- 
sions as  have  been  made  tipnn  this  subject,  we  bave  felt  con- 
strained to  say  that  it  was  never  contemplated  to  give  the 
legislature  the  power,  under  the  guise  of  ameadments,  to 
nutke  such  radical  and  ucheard  of  changes  in  specially  char- 
tered towns  or  cities  as  the  annexation  of  territory  entirely 
disconnected  and  remote  from  the  original  municipality. 
Such  annexation  would  be  foreign  to  the  subject-matter  of 
the  original  monicipality,  and  bence  not  a  proper  subject  of 
amendment;  and  the  provisions  therefor  would  not  be  ger- 
mane to  the  one  genei-al  aabject  of  the  act  or  clearly  expressed 
in  the  title,  as  required  by  section  21  of  article  5  of  our  con> 
stitution.  There  can  be  no  doubt  that  the  t«rm  town  or  city 
was  used  in  the  constitution  in  its  ordinary  signification,  as 
denoting  a  single  parcel  of  compact  or  contiguous  territory, 
and  not  as  including  several  distinct  parcels  of  land  situate 
at  remote  distances  from  each  other.  The  idea  of  a  town  or 
city  is  that  of  unity,  not  plui'ality.  Hence  we  have  felt  con- 
strained to  say  that  a  thing  essentially  single  cannot,  by  leg- 
islative act,  be  given  a  plural  existence,  especially  where  tiie 
legislative  power  over  such  subject  ia  the  power  to  amend 
rather  than  the  power  to  change  its  essential  chai-acter. 

There  are  several  specially  chartered  municipal  corpni'a- 
tioDs  in  this  state  whose  charters  are  subject  to  legislative 
amendments ;  but  may  the  legislature,  under  the  guise  of 
amending  these  charters,  add  a  section  of  land  in  Weld 
ooualy  to  Central  City,  another  section  in  El  Paso  to  Geoi^e- 
tovD,  anotiier  section  in  Las  Animas  to  Black  Hawk, 
another  section  in  Gunnison  valley  to  Denver,  thus  dotting 
the  state  over  with  municipal  cases,  at  the  discretion  of  the 
legislative  department?  We  are  of  opinion  that  it  is  within 
the  province  of  the  judiciary  to  give  the  power  of  amentl- 
ment  in  such  cases  a  reasonable  construction;  and  if  the  leg- 
islatore  does  not  restrict  itself  to  proper  limits  in  exercising 
such  power,  the  courts  most  exercise  proper  control  over 
the  subject 

In  their  argument  upon  the  petition  for  a  rehearing,  coun- 
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sel  for  the  appellants  challenge  the  court  t»  point  out  the 
particular  provision  of  our  constitution  which  inhibits  the 
legisUtion  complained  of.  From  what  v/e  have  just  said  it 
follows  that  the  provision  for  annexation  of  noncontiguous 
territory — not  being  germane  to  the  subject-matter  of  the 
original  municipality — is  obnoxious  to  section  21  of  article  5. 
In  addition  to  this,  if  the  effect  of  thU  act  in  its  practical 
operation  be  practically,  though  indirectly,  to  destroy  and 
annul  the  corporate  existence  of  these  intervening  munici- 
palities, then  under  the  decision  of  this  court.  In  re  JSxten- 
aion  of  Bourtdarieg  of  the  City  of  Denver,  18  Colo.  288,  it  can 
be  said  that  this  provision  violates  the  spirit  of  section  IS  of 
article  14  of  our  constitution,  which  enjoins  upon  the  legis- 
lature the  dnty  to  "pi-ovide  by  general  laws  for  the  organi- 
zation and  classification  of  cities  and  towns."  See,  on  this 
point.  Smith  v.  Sherry,  50  Wis.  210.  One  of  the  purposes  of 
this  *'  Act  to  Revise  and  Amend  tlie  Charter  of  the  City  of 
Denver"  was  to  extend  the  boundaries  of  the  city,  and  this 
extension  must  have  been  designed  either  to  provide  the  nec- 
essary territory  for  the  growth  and  development  of  an  enter- 
prising city,  for  legitimate  purposes  of  revenue,  or  some 
other  proper  municipal  purpose ;  or  else  it  must  have  been 
to  accomplish  by  indirection  what  could  not  be  done  directly, 
viz.,  to  annul  these  intervening  corporations,  or  to  cripple 
them  and  deprive  them  of  some  of  the  privileges  and  powers 
which  they  possess  under  the  general  laws,  and  ho  force 
them,  unwillingly,  into  the  city  of  Denver. 

The  section  of  said  act  which  we  held  in  the  above  cited 
case  to  be  in  conflict  with  said  section  13  of  article  14  ex- 
l)reB3ly  provided  for  the  disincorporation  of  these  municipali- 
ties, and  proposed  to  include  them  within  the  limits  of  the 
city  of  Denver  as  thus  extended.  In  said  case  we  held  that 
by  a  special  act  of  the  legislature,  such  its  this  confessedly  is, 
the  boundaries  of  the  city  of  Denver  could  not  be  so  enlai^ed 
as  to  include  therein  other  municipalities  incorporated  under 
the  general  laws  of  the  state;  the  reason  given,  inier  oiio,. 
being  that  this  would  by  special  law  disincorporate  such  exist- 
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'  ing  corporations  orgmiized  under  the  general  incorporation 
laws  ;  and  that  section  13  must  be  held  to  extend  to  the  dis- 
incorporstion,  as  well  as  to  the  incorporation,  of  such  cities 
and  towns. 

If  it  be  said  that  the  objection  pointed  ont  In  re  City  of 
Denver^  tupra,  to  the  legislation  embodied  in  the  question 
submitted  by  the  houae  of  representatives,  does  not  apply  to 
the  section  now  under  consldemtion,  our  reply  is,  that  al- 

-  though  the  two  provisions  are  jiot  litemlly  the  same,  yet 
the  evident  object  aimed  at  by  both  is  the  same,  and  the  prac- 
ticHl  effect  and  operation  of  both  will  be  the  same.  It  is  true 
that  the  section  under  consideration  does  not  include  within 
the  limits  of  the  city  of  Denver  these  exiating  municipalities ; 
but  the  proposed  boundaries  of  the  city  of  Denver  go  beyond 
these  municipalities,  and  the  city  of  Denver,  as  thus  conisti- 
tuted,  is  made  to  surround  these  towns  and  cities  on  all  sides, 
aud  they  are  thus  cut  off  from  any  further  growth  or  terri- 
torial expansion.  The  operation  of  the  act,  as  well  as  its 
form  and  its  words,  must  be  looked  to  to  determine  the  con- 
stitutionality of  a  measure. 

If  the  le^slature,  by  a  special  law,  may  thus  extend  the 
boundaries  of  a  city  so  as  to  include  therein  noncontiguous 
territory,  with  a  number  of  existing  municipalities  incorpo- 
rated under  the  general  laws  of  the  state  lying  between  such 
noncontiguous  territory  and  the  previously  established  limits 
of  the  city  whose  boundaries  are  thus  sought  to  be  extended, 
such  legislntion  would  just  as  effectually  stop  the  growth 
and  development  and  curtail  the  powers  of  these  interven- 
ing corporations,  which  are  granted  to  them  under  the  general 
incorporation  laws,  and  pnictically  and  just  as  effectually 
disincorporate  them  as  to  some  of  the  powers  and  privileges 
granted  to  them  by  general  law,  as  though  the  special  legis- 
lative act  in  so  many  words  swept  them  out  of  existence. 
Thus  would  the  special  law  in  effect  I'epeal  and  render  nuga- 
tory the  general  incorpomtion  laws  of  tlie  state.  Tiius 
would  towns  and  cities  incorporated  under  the  general  laws 
be  forced  by  a  special  law  involuntarily  to  surrender  the 
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powers  and  privileges  acquired  onder  saah  general  laws.    To 
accomplish  such  reaulta  by  iDdirection,  whea  the  same  could 
not  be  done  directly,  would  nullify  the  limitations  imposed 
by  the  constitutional  provision  referred  to. 
'  The  petition  for  reheaiing  should  be  denied. 

Mehearing  denkd. 
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The  People  v.  Raimb. 

1.  ICuinciPAi,  PotrzB— TtBQui.A'noN  o»  Liquob  Tbaffic. 

X  town  Incorporated  under  the  general  statute  has  exclueive  authoiitj 
to  license,  regulate orprotalbit  the  mleof  intoxicating Uqaon  there- 
in and  for  one  mile  beyond  its  limits. 

2.  Leqislaiivb  ahd  Municipal  Fowxb. 

It  Is  wltlilnthepower  of  the  legtsbtare  to  delegate  to  mnniclpnlitleB 
ftutboritj  to  licenM,  regulate  or  prohibit  the  sale  of  liquors  within 
their  limlta,  and  to  provide  not  only  that  the  teiritory  within  the 
towns  but  also  territory  within  designated  distancos  bejund  the 
outer  boundaries  thereof  shall  come  under  the  operation  of  such 
granted  power. 

8.  TowK  AXD  Couim  Lickttses. 

When  the  power  of  a  town  to  license,  regulate  or  prohibit  the  sale  of 
liquor  within  defined  limits  is  made  exolusiTe,  a  license  from  the 
coanty  to  sell  within  such  limits  is  not  a  defense  to  an  action  for 
violating  an  ordinance  prohibiting  such  sale  without  a  license  from 
the  town. 

4.  LlOBMSE  NOT  A  COETTKACT. 

A  license  is  not  a  oontract  It  confers  the  right  to  do  that  which  with- 
out it  would  be  unlawful. 

0.  Btidknce — Kecobd  of  Avomoti  or  Obdhtahoes. 

It  appearing  from  the  record  of  a  meeting  of  the  town  board  with  reason- 
able oertidntf  that  all  the  members  were  present  and  voted  for  the 
ordinance  upon  its  passage  and  that  It  was  passed  unanimously: 
held,  that  it  showed  a  compliance  with  the  provlBion  of  the  statute 
requiring  the  yeas  and  nays  to  be  called  and  recorded  upon  the  pas- 
sage or  adopUon  of  an  ordinance. 

Hrror  to  the  County  Court  of  Arapahot  County. 

Mr.  Chas.  W.  Evebett,  for  the  People. 

No  appearance  for  defendant  in  error. 

Mb.  Jubtige  Campbell  delivered  the  opinion  of  the  court. 

This  is  an  action  agaioBt  the  defendant,  Dominic  Raims, 


Dicized  by  Google 


490  The  People  v.  Raosb.  [Jan.  T, 

charging  him  with  the  violation  of  an  ordinance  of  the  town 
of  Elyria  regulating  the  sale  of  liquor.  In  the  police  ruAgis- 
trate'a  court,  wheie  this  acdon  was  originally  brought,  a  fine 
was  assessed  t^ainst  the  defendant ;  from  that  judgment  the 
defendant  appealed  to  the  county  court,  where  a  trial  was 
Lad  by  the  court  without  a  jury  and  the  defendant  was  dis- 
chai'ged.  The  plaintiff  brings  the  case  here  upon  writ  of 
error. 

There  being  no  appearance  for  the  defendant  in  error,  we 
must  look  to  the  lecord  and  to  the  argument  of  plaintiff  in 
error  to  ascertain  the  grounds  upon  which  the  court  based  its . 
judgment  of  dismissal.  There  are  no  disputed  questjona  of 
fact.  The  evidence  is  in  the  form  of  an  agreed  statement  of 
facts,  the  ordinance  book  and  the  record  book  of  the  town, 
the  supplemental  record  of  the  board  of  trustees  as  to  certain 
coiTections  and  amendnients  of  the  record  of  the  proceedings 
of  the  board  wlien  the  ordinance  was  passed,  setting  forth- 
what  took  place  at  that  time,  and  oral  testimony  by  the 
mayor  and  cleik  of  the  town  as  to  the  manner  of  the  passage 
of  the  ordinance. 

From  this  evidence  it  appears  that  the  place  of  business  of 
the  defendant  is  within  the  limits  of  Arapahoe  county,  and' 
not  within  any  incorporated  city  or  town.  It  is  within  one 
mile  of  the  outer  boundaries  of  the  town  of  Elyria,  and,  as  to 
location,  susbiins  the  same  relation  to  the  town  of  Ai^. 
Both  of  these  towns  are  incorporated  under  the  genei-al  in- 
corporation laws  of  the  state, — Elyria  on  the  first  day  of  Au- 
gust, 1890,  Argo  at  an  earlier  date.  The  boundaries  of  these 
towus  are  not  contiguous,  though  evidently  it  was  contended 
in  the  court  below  that  inasmuch  as  defendant's  place  of  busi- 
ness was  within  one  mile  of  the  limits  of  each  town,  the 
boundaries  of  the  two  towns  adjoined,  in  the  sense  of  Uie 
word  as  employed  in  the  statute. 

Prior  to  the  incorpoi-ation  of  the  town  of  Elyria,  the  defend- 
ant was  engaged  in  selling  liquor  at  his  place  of  business  in 
quantities  less  than  one  quart,  and  on  the  4th  day  of  August, 
1890,  he  applied  to  the  board  of  commissioneis  of  Arapaboe 
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county  for  a  liquor  license,  paid  the  fee  exacted,  and  tLera- 
atter  received  such  license  frum  the  county  granttug  him  per- 
mission to  sell  for  a  period  of  one  year. 

On  the  17th  day  of  February,  1891,  the  board  of  trusteea 
of  the  town  of  Elyria  passed  an  ordinance,  section  2  of  which 
prohibited  the  sale  of  liquor  within  the  limits  of  the  town, 
and  within  one  mile  beyond  the  outer  boundaries  thereof, 
unless  the  dealer  secured  from  the  town  a  license  therefor. 
Other  sections  of  this  ordinance  provide  a  penalty  for  the 
violation  of  section  2,  and  there  are  other  sections  for  carry- 
ing into  effect  the  provisions  of  the  ordinance.  The  defend- 
ant never  had  a  license  from  either  Elyria  or  Argo  to  sell 
liquor  at  his  place  of  busiuess,  and  he  admits  that  he  was  sell- 
ing liquor  thereat  on  the  Tth  day  of  Ma}',  1891,  as  charged 
in  the  complaint  filed  in  the  office  of  the  police  magistrate. 
The  regularity  of  the  proceedings  before  the  police  magis- 
trate's court  is  conceded,  but  the  validity  of  the  ordinance 
is  attacked  on  the  ground  that  the  yeas  and  nays  were  not 
called  when  the  oi-diuance  was  on  its  passage,  and  that  the 
vote  thereon  was  not  recorded  as  our  statute  requires. 

The  oral  testimony  and  the  supplemental  record  of  July  18, 
18dl,  if  they  are  to  be  considered  at  all,  show  conclusively 
that  strict  compliance  was  bad  with  the  statute.  The  ques- 
tions involved  here  are : 

Firat :  Has  the  town  of  Elyria  authority,  under  the  statute 
enumerating  the  powers  of  municipal  corporations,  to  enact 
an  ordinance  regulating  the  sale  of  liquor  beyond  the  outer 
boundaries  of  the  town,  and  within  one  mile  of  ita  limits? 

Second :  Was  the  county  license  issued  to  the  defendant  a 
protection  to  him  against  the  proceedings  instituted  against 
him  by  the  town  authorities  of  Elyria  ? 

Third :  Is  the  record  of  the  proceedings  of  the  board  of 
trustees  of  the  town  of  Elyiia  at  the  date  of  the  passage  of 
such  ordinance  sufficient  to  establish  its  validity  ?  If  not,  is 
oral  evidence  permissible  to  show  compliance  on  the  part  of 
the  board  of  trustees  with  section  4445  of  Mills'  Statutes 
(Gen.  Stats.,  sec.  8824),  which  requires  that  the  yeas  and- 
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nays  shHll  be  called  and  recorded  on  the  paaatige  or  adoption 
of  every  ordinance? 

The  fii'st  two  questions  may  be  oonaidered  together.  The 
statutes  under  which  this  ordinance  was  passed,  in  so  far  as 
tlie  same  are  pertinent  here,  ai-e  as  follows :  "  The  board  of 
ti-ustees  of  ever}'  incorporated  town  shall  have  exdtuiva  au- 
thority to  license  saloons,  groceries,  and  all  placen  wherein 
spirituous,  vinous,  malt,  or  other  intoxicating  liquors  are 
sold.*'  Sec.  2833  Mills'  Statutes  (Gen.  Stats.,  sec.  2106). 
Section  4408,  subdivision  18,  Mills'  Statutes  (Gen.  Stats., 
eec.  3S12),  among  other  things,  gives  to  an  incorporated  town 
"  the  exclusive  right  to  license,  regulate  or  prohitut  the  selling 
or  giving  away  of  any  intoxicating,  malt,  vinous,  mixed  or 
fermented  liquor  within  the  limits  of  the  town,  or  within 
one  mile  beyond  the  outer  boundaries  thereof,  except  where 
the  boundaries  of  two  towns  adjoin." 

No  authority  need  be  cited  to  the  effect  that  the  i-egulation 
of  the  liquor  traffic  is  purely  a  legislative  power,  and  that  it 
is  also  clearly  within  the  power  of  the  legislature  to  delegate 
to  the  municipal  authorities  the  power  to  regulate,  license 
or  pr(riiibit  the  sale  of  liquors  within  their  own  limits. 

We  are  aware  of  no  rule  that  requires  the  legislature,  in 
its  grant  to  towns  of  tiie  authority  to  regulate  this  traffic,  to 
confine  the  exercise  of  such  power  to  the  limits  of  the  towns 
themselves.  On  the  contrary,  it  is  within  the  power  of  the 
legislature,  in  delegation  of  such  authority,  to  provide  that 
not  only  the  territory  included  within  the  limits  of  the  towns, 
but  also  territory  within  certain  designated  distances  beyond 
the  outer  boundaries  thereof,  shall  oome  under  the  operation 
of  such  granted  power.  The  Chicago  Paakit^,  eto^  Co.  v. 
The  City  of  Chicago,  88  111.  221. 

In  chapter  76  of  Milk'  Statutes,  is  found  the  general 
authority  of  the  board  of  county  commissioners  to  grant 
licenses  for  the  sale  of  liquor.  The  defendant  admits  that 
he  was  selling  liquor  at  his  place  of  business  in  May,  1891, 
but  says  that  his  license  from  the  county  of  Arapahoe,  granted 
in  the  month  of  August,  1890,  to  sell  for  one  year  thereafter. 
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is  a  good  defense  to  this  action  of  the  towu  of  El3Tia.  The 
argument  is  that  tJie  coniity  of  Arapahoe  ia  given  the  author- 
ity by  the  statute  to  regulate  the  sale  of  liquor  within  the 
couDty.  After  Elyria  was  incorporated  as  a  town,  and  before 
it  exercised  its  power  to  pass  an  ordinance  assuming  to  i-egu- 
late  the  sale  of  liquor  within  the  disputed  territory,  the  de- 
fendant obtained  a  license  from  Arapahoe  county  to  sell  for 
the  period  of  one  year.  During  such  period  this  license  was 
all  the  authority  that  defendant  required  for  conducting  his 
business,  because  the  statutes  of  the  state  having  given 
Arapahoe  county  control  over  the  liquor  traffic  within  its 
territory,  and  like  authority  to  the  town  of  Elyria,  the  county 
having  first  exercised  such  control  and  granted  to  defendant 
the  right  to  sell,  the  authority  of  the  town  was  suspended 
during  the  life  of  the  license. 

The  reply  to  this  argument  is  thftt  the  veiy  words  of  the 
statute  give  to  the  town  exdutive  authority  to  license  all 
places  wherein  liquoi's  are  sold  within  this  disputed  terri- 
tory. This  court  has  repeatedly  held  in  effect  that  the  stat- 
ute means  what  it  says,  and  that  the  jurisdiction  of  the  town 
is  exclusive  of  that  assumed  by  the  county.  Svffsmith,  v. 
The  People,  8  Colo.  175 ;  Rogerg  v.  The  People,  9  Colo.  450. 

But  if  this  conclusion  were  wrong,  another  and  satisfactoiy 
reply  is  that  even  though  the  authority  of  the  town  is  not 
exclutive,  still,  as  defendant's  counsel  would  concede,  the 
legislature  has  given  both  to  the  county  and  to  the  town 
authority  to  regulate  such  traffic  at  the  place  in  controversy. 
The  license  is  not  a  contract.  As  this  court,  and  other  courts, 
have  often  held,  "A  license  confers  the  right  to  do  tliat 
which  without  the  license  would  be  unlawful."  The  lepsla- 
ture  having  the  right  absolutely  to  pi'ohibit  such  sales  as 
defendant  was  making,  has  also  the  right  to  confer,  and  did 
confer,  upon  the  county  and  upon  the  town  the  same  power 
of  prohibition.  When,  however,  it  provided  for  a  license  of 
this  class  of  trafiSc,  it  had  the  power  to  require  that  defend- 
ant should  procure  such  license  both  from  the  county  and 
from  the  town.     So,  whether  we  hold  that  the  authority  of 
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Elyria  is  exclusive  of  ArapHhoe  county,  or  that  they  had  con- 
current jurisdiction,  the  same  concluaiou  will  be  reached.  If 
the  jurisdiction  of  the  town  is  exclusive,  the  defendant's  license 
from  the  county  ia  no  defense  to  this  actioD.  If  the  juris- 
diction of  the  town  and  county  is  concurrent,  the  defendant 
must  procure  a  license  from  both  before  he  can  legally  engage 
in  the  traffic.  Heinaten  v.  The  State,  14  Colo.  228,  and  author- 
ities there  cited. 

Assuming  that  section  4408  of  Mills'  Statutes  gives  the 
town  exclusive  authority,  it  is  said  that  the  location  of  the 
defendant's  place  of  busiuess  makes  Argo  and  Elyria  "  adjoin- 
ing" towns  within  the  purview  of  the  statute,  and  go  takes 
this  case  out  of  its  operation,  and  revives  the  jurisdiction 
of  the  county  of  Arapahoe.  Without  expressing  an  opinion 
upon  this  point,  it  is  sufficient  to  say  that  the  defendant  hav- 
ing no  license  from  the  town  of  Argo,  cannot  avail  himself 
of  this  defense,  if  any  it  be,  and  this  case  should  be  decided 
as  though  the  town  of  Argo  were  not  in  existence. 

The  attack  upon  the  validity  of  the  ordinance  is  not  suc- 
cessful. The  record  of  Februaiy  17,  1891,  is  not  a  model, 
but  it  appears  therefi-om  with  I'easonable  certainty  that  all 
the  members  of  the  town  hoard  were  present  at  the  meeting, 
and  that  the  entire  six  voted  for  the  ordinance  upon  its  pas- 
sage, and  that  it  was  passed  unanimously.  The  clerk  in 
writing  the  record  confuses  the  dates  by  making  it  appear 
that  the  ordinance  was  passed  August  28, 1890,  instead  of 
February  17, 1891 ;  but  a  fair  consti'uction  of  the  entire  rec- 
ord leaves  no  doubt  that  the  statute  in  question  whs  com- 
plied with.  Even  if  the  original  record  showed  that  the 
ordinance  was  invalid  for  the  reasons  alleged,  the  supple- 
mental record  shows  a  litei-al  and  exact  compliance  with  the 
statute.  The  defendant  having  acquired  no  rights  between 
the  time  when  the  original  record  was  made  up  and  the  time 
of  the  supplemental  record,  the  introduction  of  the  latter  iu 
evidence  waa  proper.  Brophy  v.  Hyatt,  10  Colo.  226  ;  City 
of  Solomon  v.  Huyhet,  24  Kan.  211 ;  Barr  v.  Ai^um,  89  HI. 
861 ;  Dillon  Muu.  Corp.  (4th  Ed.)  sec.  297 ;  Horr  &  Bemis' 
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Mun.  Police  Ordinances,  sees.  58,  59,  and  authorities  there 
cited. 

For  the  reasons  above  stated,  the  judgment  should  be  re- 
Teised. 

Jleverted. 


FoLMELB  V.  Camp. 


JoBiSDiCEiotf — Pdslic  Lasss — Fossebbobt  Aonons. 

Conrta  are  without  juriBdlction  to  determine  the  right  of  ooutendlng 
parties  to  purchase  pubUo  lands  while  a,  controveny  is  being  waged 
before  the  proper  officers  of  the  f  aterior  department  to  settle  such 
right,  but  they  have  jurisdiction  to  prevent  fche  wrongful  invasion 
ef  the  possession  of  one  in  the  aotnal  oocupancf  of  public  domiun. 

Appeal  from  the  ItUtriet  Court  of  Weld  Qounty. 

Thm  action  was  brought  by  Camp  against  Fulmele  to 
recover  the  exclusive  poasession  of  forty  acres  of  land.     The 

.  facts  upon  which  plaintiff  relies  aie  substantinlly  as  follows : 
This  land  is  included  in,  and  a  part  of,  the  southwest 

,  quarter  of  section  3,  township  5  north,  of  range  65  west,  said 
section  being  one  of  the  numbered  sections  embraced  in  the 
congressional  grant  to  the  Denver  Pacific  Railway  and  Tel- 
egraph Company.  On  the  13th  day  of  April,  1870,  John 
Evans,  trustee  for  said  company,  conveyed  the  whole  of  said 
section  to  Horace  Gi-eeley,  trustee  for  the  Union  Colony  of 

.  Colorado, 

Tlirough  divers  mesne  conveyances,  appellee's  grantor 
acquired  the  title  of  said  company  to  one  twenty  of  the  land 
in  controveray  in  1878,  and  the  other  twenty  in  1882; 
acquired  water  rights  for  the  irrigation  of  the  same ;  paid 
taxes  thereon  ;  and  caused  the  same,  in  the  fall  of  1886,  to 
be  inclosed  with  a  good  and  substantial  fence,  since  which 
time  alfalfa  and  other  hay  has  been  raised  on  the  land.  He 
conveyed  the  same  on  January  11, 1889,  to  appellee,  who 
immediately  entered  into  possession,  and  remained  in  the 
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exclusive  control  thereof  until  the  15th  day  of  August,  1869, 
when  it  is  alleged  appellant  clandestinely  and  with  force 
entered  upon  the  land,  and  wrongfully  withholds  posseaaioD. 

The  defendant  aeebs  to  justify  his  intrusion  upon  plaiu- 
tifTs  possession  upon  the  ground  that  by  reason  of  a  preemp- 
tion entry  made  by  Alexander  upon  the  southwest  quarter 
of  section  3,  prior  to  the  congressional  grant,  thia  quarter 
section,  which  includes  the  land  in  controversy,  wiis  excepted 
from  such  grant,  and  remained  public  land,  subject  to  pre- 
emption or  homestead  entry;  and  that  on  the  27th  day  of 
April,  1889,  he  made  homestead  entry  in  the  land  office  at 
Denver  of  said  quarter.  His  application  to  make  fltial  proof 
befoiv  the  local  land  o£Bce  was  rejected,  and  is  now  pending 
on  appeal  before  the  commissioner  of  the  general  land  office. 

Tiie  plaintiff,  learning  of  Alexander's  pi-eemption  filing, 
made  application  on  the  25th  of  June,  1889,  to  be  allowed  to 
purchase  the  land,  under  the  5th  section  of  the  act  of  con- 
gresH  of  March  3, 188T.  Hia  application  was  rejected  by  the 
local  land  office.  Fiom  tliis  decision  he  appealed,  which 
appeal  was  also  pending  at  the  time  of  the  commencement 
of  this  action. 

The  court  below  found  that  the  jdaintiff  was  entitled  to 
the  peaceful  and  undisturbed  possession  of  the  land  ii]  ques- 
tion, and  was,  on  the  15th  day  of  August,  1889,  in  the  actual 
and  peaceable  possession  thereof,  having  the  same  inclosed 
with  a  good  and  substantial  fence,  and  that  on  that  day 
defendant  wrongfully  and  forcibly  entered  upon  said  prop- 
erty without  his  consent  or  permission ;  and  rendered  judg- 
ment for  possession  and  damages.  From  this  judgment  the 
defendant  prosecutes  this  appeal. 

Mr.  P.  J.  MoTT,  for  appellant. 

Mr.  H.  N.  HArsEs,  for  appellee. 

Mb.  Justice  Goddabd  delivered  the  opinion  of  the  court. 

The  appellee  contends  that  the  district  court  was  without 
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jurisdiction  to  entertain  tliia  action,  because  the  claims  of  the 
respective  parties  to  the  land  in  question  were  pending  on  a 
contest  in  the  land  office.  It  will  be  conceded  that  the  couits 
are  without  jurisdiction  to  detenuine  the  right  of  contend- 
ing parties  to  purchase  public  land  while  a  controversy  is 
being  waged  before  the  proper  officers  of  the  interior  depart- 
ment to  settle  such  right,  and  will  refuse  to  aid  either  party, 
by  "ft-ay  of  affirmative  relief,  until  such  oontrovei^y  is  finally 
deteiTQined  by  that  department.  But  their  jurisdiction  to 
prevent  the  wrongful  invasion  of  the  possession  of  one  in  the 
actual  occupancy  of  the  public  domain,  so  long  as  the  title 
remains  in  the  government,  is  not  only  expressly  conferrad 
by  our  stittute,  but  is  essential  to  the  maintenance  of  the 
peace  and  order  of  the  community.  In  the  exercise  of  this 
juiisdictioD,  the  courts  do  not  attempt  to  pass  upon  the  mer- 
its of  the  respective  claims  of  the  contending  parties  and  de- 
cide which  has  successfully  initiated  and  established  his  right 
to  ultimately  receive  the  legal  title  to  the  land,  but  only  pro- 
tect the  actual  possession,  and  prevent  the  wrongful  and  - 
forcible  interference  therewith,  until  the  government  parts 
with  its  title. 

Eliminating  from  the  pleadings  all  averments  relating  to 
the  claims  upon  which  the  plaintiff  and  defendant  found 
tbeir  light  to  purchase  the  land  from  the  government,  as  pre- 
emption or  homestead  claimants,  there  remains  the  statement 
of  a  cause  of  action  which  the  court  below  clearly  had  the 
jurisdiction  to  hear  and  determine.  It  is  averred  that  pUin- 
tlff  and  his  grantors  had  been  in  the  actual  and  undisturbed 
possession  of  the  land  in  question  for  three  years  pnor  to 
the  15th  day  of  August,  1889 ;  had  inclosed  the  same  with  a 
good  and  substantial  fence,  and  laised  crops  thereon  during 
this  time ;  that  on  the  15th  day  of  August,  1889,  and  wliile 
plaintiff  was  so  in  the  sole,  exclusive,  peaceful  possession, 
defendant  wrongfully  and  forcibly  cut  the  fence  and  entered 
upon  the  land  without  his  consent  or  permission,  and  by  vir- 
tue of  said  wrongful  entry  remains  iu  possession  of  the  major 
part  of  the  premises. 
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Tlie  court  below  found  that  the  testimony  sustained  these 
allegations.  To  hold  that  the  party  whose  possessioa  is  thus 
invaded  is  remediless  pending  a  protracted  controversy  be> 
fore  the  officers  of  the  land  department,  and  until  they  shall 
have  determined  that  he  has  the  right  to  purchaBe  the  land 
and  receive  the  title  from  the  government,  is  to  "  bring  chaos 
instead  of  social  order ;  to  make  the  court  a  useless  formal- 
ity, and  the  law  an  object  of  contempt." 

With  this  view,  it  becomes  unnecessaiy  ta  consider  wheth- 
er, under  the  circumstances  alleged  in  his  answer,  the  defend- 
ant initiated  a  valid  homestead  right  by  his  filing  in  the  land 
otBce,  since,  if  valid,  it  would  not,  under  the  circumstances, 
justify  forcible  entr}'  upon  the  possession  of  plaintiff.  It  fol- 
lows that  the  judgment  of  the  court  below  must  be  affirmed. 

Affirmed, 


Reid  bt  At,.  V.  SULLrVAII, 


1.  Dkedb  Of  Tacax. 

A  deed  of  trust  apon  real  estate  to  ■ecure  the  paTment  of  a  debt  coaveyi 
the  legal  title  to  the  trustee. 

2.  Adminisibation — NONCLAnt. 

The  Btatate  of  nonclaim  (Uille'  An.  Stata.,  Me,  4780)  doBH  not  applj  to 
clidms  secured  by  deeds  of  trast. 

3.  Adkinibtbatioh— FosECLosTTHK  OP  Tkust  Deeds. 

Two  coDditfoDB  upoD  which  adeed  of  trust  executed  b;  a  decedent  mar 
be  foreclosed  are  Imposed  b;  law.  They  are :  Firal,  permisdoD  to 
foreclose  at  an  earlier  date  than  one  7«ar  from  the  death  of  the  tes- 
tator or  Intestate  must  be  obtained  from  the  county  court;  and, 
second,  tbe  debt  or  claim  secured  must  be  fitst  proved  and  allowed 
by  such  court. 

Appeal  Jrom  the  District  Court  of  La  Plata  Count;/. 

John  Reid  in  his  lifetime  executed  certain  promissory 
notes,  securing  the  same  by  deeds  of  trust  upon  real  estate. 
Afterwards  Reid  died,  leaving  such  notes  unpaid,  and  also 
iiQfiecured  debts  aggregating  a  large  amount. 
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Letters  of  administrntion  upon  Reid's  estate  were  duly 
issued,  but  the  secured  notes  were  not  presented  to  the  county 
court  for  allowauce  pHor  to  the  institution  of  the  present 
action,  or  at  all.  An  effort  was,  however,  made  to  sell  under 
the  powers  conferred  by  the  deeds  of  ti-ust,  but  the  sales  were 
enjoined  by  the  county  court  at  the  suit  of  certain  of  the 
unsecured  creditor).  Upon  final  bearing  this  injunction  was 
made  perpetual,  and  the  case  was  thereupon  taken  by  appeal 
to  the  court  of  appeals,  where  it  was  still  pending  and  un- 
deteimined  at  the  time  of  the  trial  of  the  present  case  in  the 
district  court. 

Sullivan,  the  holder  of  the  secured  notes,  brought  this 
action  in  the  district  court  for  the  purpose  of  obtaining  an 
order  of  sale,  subjecting  the  real  estate  covered  by  the  deed 
of  trust  to  the  lieus  of  the  trust  deeds.  In  the  distiict  court 
judgment  was  entered  in  his  favor,  and  the  administrators 
bring  the  case  here  upon  appeal. 

The  following  statutes  of  this  state  are  relied  upon  in 
argument : 

"  All  demands  against  the  estate  of  any  testator  or  intestate 
shall  be  divided  into  classes  in  manner  following,  to  wit: 

"Firet — All  funeral  and  other  expenses  attending  the  last 
sickness  shall  compose  the  first  class. 

*'  Second — All  expenses  of  proving  the  will  and  taking  out 
.letters  testamentary  or  of  administrntion  and  settlement  of 
the  estate,  and  the  physician's  bill  in  the  last  illness  of  the 
deceased,  shall  compose  the  second  class. 

"  Third — Where  any  executor,  administrator  or  guardian 
has  received  money,  as  such,  his  executor  or  administrator 
shall  pay  out  of  his  estate  the  amount  thus  received  and  not 
accounted  for,  which  shall  compose  the  thud  class. 

"Fourth — All  otherdebts  and  demands  of  whatsoever  kind, 
without  regard  to  quality  or  dignity,  which  shall  be  exhibited 
within  one  year  from  the  granting  of  letters,  as  aforesaid, 
shall  compose  the  fourth  class ;  *  *  *  and  all  demands  not  ex- 
hibited within  one  year,  a^  aforesaid,  shall  be  forever  barred, 
unless  such  creditor  shall  find  other  estate  of  the  deceased 
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not  inveDtoried  or  accounted  for  by  the  executor  or  adminLs- 
trator ;  in  which  case  his  claim  shall  be  paid  pro  rata  out  of 
such  subsequently  discovered  estate,  saving  however,  to  fern- 
met  covert,  persons  of  unsound  mind,  or  impmoued,  or  beyond 
seas,  the  term  of  one  year  after  their  respective  disabilities 
be  removed,  to  exhibit  their  claim."  Sec.  4780,  Mills'  An. 
Stats. 

"  Creditors  of  any  estate  whose  debts  are  secured  by  mort- 
gf^e  or  deed  of  trust  on  real  estate,  shall  not  he  allowed  to 
foreclose  such  mortgage  or  deed  of  trust  within  one  year  from 
the  death  of  the  testator  or  intestate,  unless  by  the  permis- 
sion of  the  county  court  having  charge  of  the  estate,  and  not 
until  their  debts  or  claims  have  been  allowed  by  such  conrt." 
Sec.  8,  p.  895,  acta  of  1885. 

"  Creditors  of  any  estate  whose  debts  or  claims  are  secured 
by  moi-tgi^e  or  deed  of  trust  on  real  estate,  or  by  chattel 
mortgage  or  other  security,  on  personal  property,  shall  not 
be  allowed  to  foreclose  such  mortgage,  deed  of  trust,  chattel 
mortgage  or  other  security,  within  one  year  fi-om  the  death 
of  the  testator  or  intestate,  unless  by  the  permis4on  of  the 
county  court  having  charge  of  the  estate,  and  in  no  event 
until  their  debts  or  claims  have  first  been  proved  and  allowed 
by  such  court;  Provided,  That  the  lien  of  any  such  creditor 
having  security  upon  personal  property,  as  aforesaid,  shall 
not  be  impaired  by  such  suspension  of  his  remedy."  Sec. 
4783,  Mills'  An.  Stats. 

Messrs.  RussELL  &  RrTTBB,  Mr.  H.  N.  Hawkins  and 
Mr.  T.  M.  Patterson,  for  appellants. 

Messrs.  Wbli^  Taylob  &  Tatlob,  for  appellee. 

Mr.  R.  D.  Thompson,  amicm  curia. 

Chief  Ji^tiob  Hayt  delivered  the  opinion  of  the  court. 

This  record  presents  an  important  question,  viz. :  Under 
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Colorado  statutes  m&y  creditors  whose  cliunis  are  secured  by 
deeds  of  trust  upon  real  estate  of  the  debtor,  foreclose  after 
the  death  of  the  debtor,  before  such  claims  are  allowed  gainst 
the  estate  in  the  course  of  administration  ? 

Following  the  order  of  argument  pursued  by  counsel,  we 
will  first  consider  the  general  statute  of  nODclaims  of  this 
state, — Mills'  An.  Stats.,  sec.  4780.  Appellants  contend  that, 
under  the  fourth  subdivision  of  the  act,  appellee'd  claim  is 
absolutely  barred.  The  language  of  the  section  is :  *'  All 
other  debts  and  demands  of  whatsoever  kind,  without  regard 
to  quality  or  dignity,  which  shall  be  exhibited  within  one  year 
from  the  granting  of  letters,  as  aforesaid,  shall  compose  the 
fourth  class ;  •  *  *  and  all  demands  not  exhibited  within 
one  year,  as  aforesaid,  shall  be  forever  barred,  unless  such 
creditor  shall  find  other  estate  of  the  deceased  not  invento- 
ried," etc. 

This  or  similar  statutes  have  been  repeatedly  before  the 
courts  of  other  states  for  construction.  Able  opinions  in  sup- 
port of  appellants'  contention  have  been  written  by  the  courts 
of  last  resort  in  the  states  of  Texas,  California  and  Florida. 
See  Graham  v.  Vtnin^y  Adm'r,  1  Tex.  689;  Chaham  v,  Fin- 
ingy  Adm'r,  2  Tex.  483;  DiUif  v.  Graham,  12  Tex.  427; 
EUitifM  V.  Malleek,  6  Cal.  386 ;  Ellit  v.  Polhemut,  27  Cal.  850 ; 
SHchel  V.  Carrillo,  42  Cal.  498  ;  Pitte  v.  Shipley,  46  Cal.  154 ; 
Earp  V.  Calahan,  46  Cal.  222 ;  Verdier  v.  Roach,  81  Pac.  Rep. 
(Cal)  554 ;  Buth,  TruiUe,  v.  Adamt,  Adm'r,  22  Fla.  177. 
But  outside  of  the  states  mentioned,  a  contrary  rule  prevails. 
See  Allen  v.  Moer,  16  Iowa,  307 ;  Willard  v.  Van  LeeuKen^ 
56  Mich.  16 ;  Simmt  v.  Miehardton,  82  Ark.  297 ;  Allen  v. 
Smith,  29  Ark.  74 ;  Smith  v.  Gillam,  80  Ala.  296 ;  Seammon 
V.  Ward,  1  Wash.  179 ;  Seed  v.  Jifaier,  1  Wash.  426 ;  Edger- 
ton  If.  Schneider,  26  Wis.  385 ;  Miller  v.  Eeln\,  2  Smedee  & 
Marsh.  687 ;  Bank  v.  Doe,  19  Vt.  468 ;  Dodge  v.  Mack,  22  111. 
93.  See,  also,  Judy  v.  Eelieg,  11  111.  211 ;  Mulvey  v.  John- 
ton,  90  111.  467 ;  Woeruer's  American  Law  of  Administration, 
Bee.  409,  pp.  860,  861. 

The  arguments  controlling  in  those  jurisdictions  in  which 
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it  has  been  held  that  claims  secured  by  mortgage  or  deed  of 
trnst  upon  real  estate  an  not  within  the  genei-al  language  of 
the  statutes  of  nonclaims,  are  that  such  claims  cannot  in  any 
just  sense  be  considered  as  claims  against  the  estate,  but  that 
the  right  to  subject  specific  property  to  the  claim  aiises  from 
the  contract  of  the  debtor,  whereby  he  has  duiiug  life  set 
aside  certain  property  for  its  payment,  and  that  such  property 
does  not  belong  to  the  estate,  and  that  the  instrument  being 
of  record  is  notice  to  all  the  world  of  the  contract. 

In  the  states  of  Texas,  California  and  Florida,  where  the 
exceptional  doctrine  prevails,  and  such  secured  claims  are 
held  to  be  within  the  general  statutes  of  nonclaims,  it  has 
been  thought  that  the  language  of  the  statutes  whether  the 
word  claims,  debts  or  demands  is  used,  is  sufficiently  com- 
prehensive to  include  every  species  of  charge  against  the  es- 
tate, whether  recorded  or  unrecorded.  In  those  states  the 
question  has  usually  arisen  upon  mortgages,  and  in  a  num- 
ber of  instances  much  weight  has  been  given  to  the  fact  that 
in  the  particular  jurisdiction  a  mortga^  on  real  estate  did 
not  convey  the  legal  title  to  the  mortgagee.  This  reason 
does  not  exist  in  this  state  where  the  security,  as  in  this  case, 
is  by  deed  of  trust,  as  such  an  instrnment  conveys  the  legal 
title  to  the  trustee.     Stephens  v.  Clay,  17  Colo.  489. 

Although  in  the  state  of  California  the  statute  of  nonclaim 
has  been  held  to  embrace  claims  secured  upon  real  estate,  in 
the  case  of  Wkitmort  v.  San  Francitco  Savingi  Union,  50  Cal. 
145,  the  &iilure  to  present  a  claim  secured  by  deed  of  trust 
within  the  time  fixed  by  the  statute  was  held  not  to  extin- 
guish the  debt,  and  a  majority  of  the  court  expressly  re- 
fused to  compel  the  creditor  to  deliver  up  his  securities. 
Justices  Crockett  and  McKinstry  dissenting.  Mr.  Justice 
Crockett  in  his  dissenting  opinion  claims  that  the  conclusion 
reached  by  the  majority  is  inconsistent  with  the  previous 
decisions  of  the  court,  i^equiring  the  presentation  of  all  claims, 
and  we  think  the  decision  in  the  Whitmore  Case  weakens  the 
force  of  such  previous  opinions  as  precedents. 

Our  statute  is  like  the  statute  of  the  state  of  Illinois,  and 
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was  evidently  taken  from  that  state,  and  witli  the  statute  we 
took  the  construction  theretofore  given  it  in  that  state,  to 
the  effect  that  it  did  not  apply  to  secui-ed  claims.  Dodge., 
Adm'r,  V.  Mack,  supra.  While  counsel  are  correct  in  the 
statement  that  in  adopting  the  statute  we  adopted  only  the 
construction  that  had  at  the  time  been  given  to  it  by  the 
Illinois  court,  they  are  in  error  in  assuming  that  the  statute 
had  not  been  construed  previous  to  the  time  at  which  it  was 
transplanted  to  this  juiisdiction.  The  decision  in  the  Dodge- 
Maeh  Cote,  supra,  was  rendered  in  the  year  1859.  In  that 
case  it  is  expressly  held  that  if  an  execution  is  delivered  to 
the  sheriff  during  the  life  of  the  execution  debtor,  and  such 
debtor  dies  before  a  levy  has  been  made,  the  officers  may 
proceed  to  levy  and  sell,  notwithstanding  the  statute. 

After  quoting  the  section  under  consideration,  the  court 
says: 

"  Thus  it  will  be  seen  that  whether  a  debt  be  due  by  judg- 
ment, bond,  or  simple  contract,  if  resort  is  had  to  the  mode 
prescribed  by  this  statute  for  its  payment,  no  preference  is 
given.  Yet  that  there  are  cases  where  the  debt  may  be  col- 
lected without  filing  the  claim,  and  sharing  in  the  distribu- 
tion of  the  assets,  is  undoubtedly  true.  As  where  the  cred- 
itor holds  a  mortgage  on  property  of  deceased,  or  where  prop- 
erty has  been  pledged  to  secure  the  payment  of  the  debt,  or 
where  there  has  been  a  recovery  and  an  execution  issued  and 
levied  iu  the  lifetime  of  the  deceased,  in  each  of  these  cases, 
the  property  thus  bound  may  be  sold,  after  the  debtor's  de- 
cease, in  satisfaction  of  the  debt.  In  each  of  these  cases 
the  creditor  has  acquired  a  lien,  and  the  specific  property  has 
been  appropriated  either  by  the  debtor,  or  by  the  law,  for  its 
satisfaction,  and  the  death  of  the  debtor  can  in  no  wise  affect 
the  rights  of  the  creditor." 

Although  the  precise  question  has  not  heretofore  been 
passed  upon  by  this  court,  the  statute  under  consideration 
was  adopted  early  iti  the  sixties,  and  the  decisions  of  the 
Illinois  court  thereon  have  been  accepted  and  acted  upon 
without  question  for  many  years.     Title  to  property  worth 


iizedbyGoOgle 


504  Reid  v.  Sullivan.  [Jan.  T^ 

many  millions  of  dollars  has  been  passed,  upon  the  supposi- 
tion that  the  statute  did  not  affect  secui-ed  claims.  We 
would  not,  therefore,  be  justified  in  setting  aside,  for  any  but 
the  most  cogent  reasons,  a  construction  that  has  so  long  been 
followed  and  so  generally  acquiesced  in.  Moreover,  while 
there  is  some  conflict  in  the  cases,  as  we  have  shown,  the 
decided  weight  of  authoiity  is  in  favor  of  the  conclusion  that 
the  general  statute  does  not  apply  to  claims  secured  by 
mortgages  or  deeds  of  trust,  where  the  creditor  relics  solely 
upon  the  pi-operty  covered  by  his  lien,  and  relinquishes  all 
claim  against  the  general  assets  of  his  deceased  debtor.  For 
the  reasons  stated,  we  are  of  the  opinion  that  section  4780 
does  not  apply  to  claims  secured  by  deed  of  trust  upon  real 
estate. 
r  This  brings  us  to  a  consideration  of  the  acts  of  1885  and 

/l889.     Section  8  of  the  former  relates  expressly  to  mort- 

.  gc^s  and  deeds  of  trust  on  real  estate.  It  provides  that 
"  creditors  of  any  estate  whose  debts  are  secured  by  mort> 
gage  or  deed  of  trust  on  real  estate  shall  not  be  allowed  to 
foreclose  •  •  •  within  one  year  •  •  •  unless  by  the  per- 
mission of  the  county  court  *  *  *  and  not  until  their  debts 
or  claims  have  been  allowed  by  such  court." 

In  the  year  1889  this  statute  was  amended  and  extended 
to  claims  secured  by  chattel  mortgage,  and  the  words  "and 
not  until"  were  changed  so  that  the  statute  reads  "in  no 
event  until, "  and  a  pioviso  was  also  added  to  the  effect  that 
the  lien  of  such  creditor  upon  personal  property  shall  not  be 
impaired  by  such  suspension  of  the  remedy. 

It  is  contended  that  the  language,  "and  in  no  event  until 
their  debts  or  claims  have  been  first  proved  and  allowed  by 

;  such  court,"  is  referable  only  to  the  preceding  clause,  which 
provides  for  the  foreclosure  withiu  one  year  by  permission, 
etc.     The  intent,  it  is  said,  is  to  permit  the  foreclosure  within 

''  the  year,  in  the  disci'ction  of  the  court, 'provided  the  claim  is 
first  allowed,  no  allowaoce  being  necessaiy  to  foreclosure  after 
the  year. 

But  this  construction  does  violence  to  the  language  of  the 
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act,  which  reads  that  creditors  shall  not  be  allowed  to  fore- 
close within  one  year,  etc^  and  (not)  in  lio  event  until  their 
debts  or  claims  have  been  Allowed.  We  know  of  no  reason 
why  preseotatioQ  and  allowance  should  be  required  as  a  con- 
dition precedent  to  foreclosupe  within  one  year,  that  does 
not  apply  with  greater  force  to  foreclosures  after  that  time. 
The  statute  would  be  unavailing  as  a  protection  to  the  estatei 
if  foreclosures  could  be  takea  after  one  yeat  without  proving 
the  claim,  as  with  the  lapse  of  time  the  opportunities  for 
fraud  would  be  increased,  rather  than  diminished.  It  is  the 
foreclosure  in  the  absence  of  proof  and  allowance  of  the  claim 
that  is  pi'ohibited.  The  reason  for  this  is  obvious.  Experi- 
ence has  shown  that  foreclosure  proceedings  are  sometimes 
attempted  when  the  claim  had  been  fully  or  in  part  paid,  and 
the  courts  in  the  states  of  Texas,  California  and  Floiida 
have  in  vigorous  language  pointed  out  the  necessity  for  pro- 
tecting estates  from  ^gummary  proceed^ings  by  foreclosure, 
without  I'cquiring  the^'clid'tuant  to  flrst  establish  his  claim  to 
the  satisfaction  of  the  court  charged  with  the  administmtion 
of  the  estate,  ai\d_without  giving  the  representatives  of  the 
deceased  an  opportunity  for  a  judicial  investigation  in  ad- 
^Mice.       ~ 

Two  conditions  are  imposed  by  the  act,  viz. :  1.  The  time  at 
which  a  foreclosure  may  be  had  is  postponed  for  one  year  from 
the  death  of  the  testator  or  intestate,  unless  permission  to  fore- 
close at  an  earlier  date  be  obtained  from  the  county  court. 
2.  As  a  condition  precedent  to  foreclosure,  the  debt  or  claim 
secured  must  be  first  proved  and  allowed  by  such  court. 

Whatever  doubt  might  otherwise  exist  with  reference  to 
the  law  upon  the  question  is  set  at  rest  by  the  plain  language 
of  the  acts.  The  statute  is  decisive  of  this  appeal,  as  it  is 
admitted  by  the  pleadings  that  the  notes  which  form  the 
basis  of  the  suit  were  never  allowed  or  presented  to  the 
county  court. 

It  is  not  necessary  in  this  case  to  determine  the  time  within 
which  such  claims  must  be  presented.  It  has  been  argued 
that  the  presentation  provided  for  must  be  made  within  a 
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year  after  the  deatli  of  the  testator  or  intestate,  and  also  that 
it  may  be  made  at  any  time  before  the  estate  has  heen  finally 
administered,  but  as  the  claims  relied  upon  in  this  case  have 
never  at  any  time  been  presented  to  the  county  court  for 
allowaDce,  it  is  unnecessary  to  determine  this  question  in 
tbb  case,  and  we  think  it  would  be  improper  to  do  so,  par- 
ticularly as  other  cases  are  pending  in  which  the  question 
of  time  uE  presentation  is  necessary  to  a  decision.  If  we  at 
this  time  should  go  beyond  the  case  presented  by  the  record, 
our  conclusion  upon  other  mattei-s  ought  not  to  control  in  a 
subsequent  case,  and  we  do  not  feel  at  liberty  to  undertake 
the  decision  oE  a  question  of  such  vast  importance,  affecting 
as  it  does  large  propei'ty  rights  and  many  claimants,  until  a 
case  is  reached  directly  involving  the  precise  point 

In  this  case  the  decree  of  the  district  court  is  erroneous, 
for  the  reason  that  the  claim  had  not  been  allowed  by  the 
county  couit.  The  judgment  will  accordingly  be  reversed 
and  the  cause  remanded. 

Itevened. 


Baker  v.  Babton  bt  al. 


1.  JtmiSDicnOH  OF  SuPBKiu  Cottbt. 

Aa  this  actioD  doee  not  rclatotoafr&nclilaB  or  freehold  and  as  nomonoj 
Judgment  was  rendered,  and  tlie  conatniction  of  a  conBtitution»l 
provision  not  being  necessary  to  a  determination  of  the  case,  this 
court  is  without  juriadicUon  to  entertain  it  upon  error  to  the  conrt 
of  appeals. 

2.  Sauk. 

Plaintiff  sued  defendantsfordamiLgesfor  illegal  arrest  and  false  Impris- 
onment; judgment  In  tbe  district  court  for  defendants  which  was 
affirmed  by  the  court  of  appeals:  held,  this  court  is  without  juris- 
diction to  review  t^e  latter  judgment 

8.  Sams. 

Rules  of  pleading  and  practice  are  ganentlly  subject  to  change  by  the 
legislature.  Their  vlolatiou  does  not  present  a  constitutional  ques- 
tion autboriEing  this  court  to  take  juiisdiction. 

JError  to  the  Court  of  Appeali, 
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Mr.  J.  F.  ToTJETBLOTTB  and  Mr.  W.  T.  HnoHES,  for 
plaintiff  in  error. 

No  appoarance  for  defendants  in  error. 

Per  Curiam.  TMs  action  was  coinmenced  by  plaintiff  in 
error,  Alvah  L.  Baker,  against  Elias  R.  Barton  and  othera, 
to  recover  damages  for  an  alleged  illegal  arrest  and  false  im- 
prisonment.  The  trial  in  the  district  court  resulted  in  a 
verdict  and  judgment  for  the  defendants  To  this  judgment 
a  writ  of  error  was  sued  out  from  this  court  before  the  paa- 
liage  of  the  act  ci-eating  the  cuui-t  of  appeals,  but  after  the 
taking  effect  of  that  act  the  case  was  taken  to  the  court  of 
appeals  by  stipulation  of  the  parties.  When  the  case  came 
on  for  hearing  in  the  court  of  appeals,  the  judgment  of  the 
district  court  was  aEBrmed.  See  Baker  v.  Barton  et  al,,  1 
Colo.  App.  188. 

The  action  does  not  relat«  to  a  franchise  or  freehold,  and 
as  no  money  judgment  has  been  rendered  in  the  case,  this 
court  is  without  jurisdictioa  to  entertain  the  case  upon  wi-it 
of  error  to  the  latter  judgment.  IWmJ/e  v.  The  People,  19 
Colo.  187 ;  Eurd  v.  Carlile,  18  Colo.  461 ;  Wfftnem  v.  Felker, 
18  Colo.  882  ;  MeCandlent  v.  Green  et  al,  poit,  519. 

The  cotiteiition  of  counsel,  as  we  understand  it,  is  that  the 
district  court  erroneously  permitted  the  defendants  to  justify 
the  acts  complained  of,  although  no  justification  was  pleaded, 
thereby  depriving  the  plaintiff  of  a  right  universally  recog- 
nized in  the  practice  and  protected  by  the  constitution,  as  it 
is  said.  We  need  not  examine  the  record  for  the  pui'pose  of 
determining  whether  or  not  error  in  this  regard  intervened, 
for  if  such  eiTor  be  shown  it  would  not  give  this  court  juris- 
diction to  review  the  judgment.  As  a  general  rule,  in  this 
character  of  actions,  if  the  acta  complained  of  are  actionable 
and  are  admitted  or  established,  good  practice  requires  a  plea 
of  justification  to  admit  proof  in  bar  of  the  action,  but  this 
is  a  rule  of  pleading  subject  to  change  at  any  time  by  the 
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legislature.    It  is  not  a  constitutional  requirement    There  is, 
therefore,  no  constitutional  question  iu  the  case  to  give  this 
court  jurisdiction,  and  the  writ  of  error  must  be  dismissed. 
Writ  diimuied. 


Warren  v.  Hall  et  al. 


1.  CoiTTBACrB.  . 

BrokerB  iu  eSecting  the  sale  of  catUe,  haying  themaelvea  purchased  an 
Interest  In  the  herd,  which  Interest  they  atterwards  sold  to  a  pur- 
chaser, who,  as  a  part  of  the  price,  agreed  to  pay  them  all  moaej 
actually  expended  by  them  in  the  purchase,  are,  Iu  the  absence  of 
fraud,  entitled  to  the  whole  amount  to  expended  without  deduction 
on  account  of  commissioni  received. 

2.  Pbactice  iir  Civil  Actions — CounrtaKCLADf. 

A  cause  of  action  arising  out  of  the  transaction  set  forth  in  the  com- 
plaint aa  the  foundation  of  the  pl^ntifTs  claim  may  be  set  up  aa  a 
counterclaim,  and  it  matters  not,  in  such  a  case,  that  the  plalntlfTs 
claim  is  based  upon  a  torb 

3.  Ihh&tebial  Ebrob. 

A  Judgment  which  is  correct  will  not  be  overthrown  because  the  rea- 
soning of  the  trial  court  which  led  to  the  result  may  have  been 
InaocuraU, 

4.  Pbacticx  ur  Civil  Aotioms — PAnnBa. 

Ail  the  parties  to  a  joint  and  several  contract  are  not  necessary  parties 
to  an  action  thereon. 

6.   SAUB — DBFECT  OF  PABTIBa. 

An  objection  to  a  complaint  on  the  ground  of  a  delect  of  parties  must 
be  r^sed  In  apt  time.  It  Is  too  lata  to  make  it  for  the  fiiat  tlma 
upon  review. 

Mror  to  the  Dittrict  Court  of  El  Pato  County, 

Plaintiff  in  error,  as  plaintiff  below,  allegea  in  his  com- 
plaint: 

"  1st.  That  defendants  are  copartnera,  doing  business  as 
Hall  Bros. 

"  2d.  That  on  or  about  the  15th  day  of  September,  1884, 
the  plaintiff  made  a  contract  with  the  defendants  to  purchase 
an  undivided  one  eighth  interest  in  a  certain  herd  of  cattle. 
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known  as  the  Wilcox  herd  of  cattle,  nod  certain  lands,  which 
said  herd  of  cattle  and  landa  were  purchased  hy  defendants, 
together  with  other  persons,  of  said  Wilcox. 

"  3d.  That  at  said  time  the  defendants  agreed  with  plain- 
tiff to  sell  him  said  interest  in  said  cattle  and  lands  for  the  same 
sum  which  they,  the  defendants,  had  paid,  in  purchasing  said 
interest,  to  said  Wilcox,  together  with  all  expenses  from  the 
date  of  purchase  by  defendants,  and  interest  on  said  pur- 
chase price  from  the  date  of  said  purchase  by  defendants  to 
the  date  of  sale  by  defendants  to  plaintiff  at  the  rate  of  one 
and  one  half  per  cent  per  month. 

*'That  at  said  time  the  defendants  represented  to  said 
plaintiff  that  they  paid  said  Wilcox  the  sum  of  $27,500  for 
said  interest  in  said  cattle  and  lands,  and  the  plaintiff  paid 
said  defendants  the  sum  of  $27, 500  for  said  interest,  together 
with  interest  thereon  and  expenses  as  aforesaid. 

"  That  plaintiff  relied  upon  the  representations  so  made  by 
defendants,  and  upon  such  reliance  so  paid  said  sum  of  money 
as  aforesaid. 

"That  said  representation  was  false,  and  defendants  did 
not  pay  said  Wilcox  said  sum,  but  paid  only  the  sum  of 
(20,000  for  said  interest  in  said  cattle. 

"  That  the  knowledge  of  the  falsity  of  said  statement  and 
representation  came  to  plaintiff  within  the  la^t  year. 

*'Tbe  plaintiff  is  damaged  by  said  false  statement  and 
fraudulent  representations  made  by  defendants  tn  the  sum 
of  t7,500,  with  interest  from  said  date  of  purchase. 

"Wherefore  plaintiff  demands  judgment  i^inst  defend- 
ants for  said  sum  of  $7,500,  and  costs  of  suit." 

To  this  complaint  the  following  answer  was  interposed: 

**  JVr<( — Come  now  the  defendants  in  the  above  entitled 
aotaon  and  in  answer  to  the  complaint  filed  herein  deny  each 
and  every  allegation  and  averment  therein  contained. 

"  Second — The  defendants  further  answering  the  complaint 
and  as  a  counterclaim  against  plaintiff  herein  allege: 

"  Ist.  That  on  or  about  September  15, 1884,  for  a  good 
and  valuable  consideration,  the  defendants,  Nathan  Hall  and 
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William  Hiill,  under  their  copartnersbip  name  o£  Hall  Bros., 
bargained,  sold  and  delivered  to  the  plaintifF,  M.  V.  Warren, 
and  one  Robt.  T.  Howard,  an  undivided  one  fourth  interest 
in  a  certain  herd  of  horses  and  cattle,  in  Las  Animas  county, 
Colorado,  generally  known  as  the  '  J-X '  or  Trinidad  Cattie 
Company  herd,  and  also  an  nudivided  one  fourth  interest  in 
certain  lands  in  said  county,  used  in  conneotioa  with  the 
grazing  of  said  herd. 

"  2d.  That  the  said  sale  was  the  same  transaction  set  forth 
in  plaintiffs  complaint. 

"  8d.  That  as  a  part  consideration  for  the  sale  of  said  inter- 
est in  said  horses  and  cattle  and  lands  to  the  said  M.  Y.  War- 
len  and  Robt.  T.  Howard  as  aforesaid,  they,  the  said  M.  Y, 
Warren  and  Robt.  T.  Howard,  did  jointly  and  severalty 
undertake  and  promise  and  agree  with  the  defendaula  here- 
iii  to  assume  the  payment  of  and  to  pay  according  to  their 
tenor  and  efFect  four  promissory  notes  made,  executed  and 
delivered  by  defendants  herein  under  their  Srm  name  of  Hall 
Bros,  to  one  Juines  Wilcox,  each  of  said  notes  bearing  date 
October  30,  1893,  each  payable  on  or  before  three  years  from 
date,  with  interest  on  each  from  date  at  the  rate  of  ten  per 
cent  per  »nnum,  interest  paj-able  annually, 

"  One  of  said  notes  was  in  the  sum  of  $5,000,  one  $12,000, 
and  two  in  the  sum  of  $11,000  each.  That  said  Warren  and 
Howard,  in  accordance  with  their  said  agreements,  pnid  all 
the  interest  on  said  notes  up  to  October  80, 1886,  amounting 
to  $7,800,  and  one  half  of  the-  principal  of  each  of  said  notes, 
the  aggregate  amount  of  the  principal  paid  being  $19,500. 

"4lh.  That  the  balance  due  on  said  notes,  to  wit,  the  sum 
of  $19,500  and  interest  thereon,  at  ten  per  cent  per  annum, 
from  October  30,  1885,  to  October  80, 1886,  amounting  to 
$1,950,  the  said  Warren  and  Howard  failed  and  refused  to 
pay. 

"  5th.  That  said  Hall  Bros.,  defendant^  herein,  were  com- 
pelled to  pay  and  did  pay  to  the  said  Wilcox  said  balance  of 
the  principid  of  said  notes  and  said  interest  of  $1,950,  and 
neither  said  Warren  nor  Howard  have  repaid  the  same. 
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**  Wherefore,  defendants  ask  jadgment  ugninst  said  War- 
ren for  121,450,  with  interest  thereon  ii-om  October  SO,  1886, 
at  ten  per  cent  per  annum,  and  for  costs  of  suit." 

Plaintiff  by  replication  denied  each  and  every  allegation  of 
the  counterclaim.  Upon  these  issues  the  action  was  tried  to 
the  court  without  a  jur}-.  The  trial  resulted  in  findings  and 
judgment  in  favor  of  the  defendant  upon  the  cause  of  actios 
set  out  in  the  complaint,  and  also  in  favor  of  the  defendants 
upon  the  issues  joined  upon  the  counterclum.  The  judg- 
ment of  the  court  below  in  favor  of  the  defendants  is  for  the 
sum  of  $15,464.78  and  costs.  Plaintiff  brings  the  case  here 
upon  error. 

Mr.  J.  M.  John,  Mr.  A.  W.  Ruckeb  and  Mr.  W.  J.  Shae- 
HAH,  for  plaiutifi  in  error. 

Messrs.  McChbbnby  &  Hm  and  Mr.  H.  B.  Babb,  for 
defendants  in  error. 

Chieif  Justice  Hayt  delivered  the  opinion  of  the  court. 

The  evidence  introduced  at  the  trial  tends  to  prove  that  in 
the  month  of  October,  1883,  and  prior  thereto,  one  James 
Wilcox  was  the  owner  of  certain  cattle,  horses,  etc.,  known  as 
the  "  J-X  "  brand,  and  that  the  defendants.  Hall  Brotheiii, 
with  one  Barela,  undertook  to  sell  the  same  for  the  sum  of 
9225,000  under  a  contract  with  Mr.  Wilcox,  by  the  terms  of 
which  the  last  mentioned  parties  were  to  be  paid  a  commis- 
sion of  $8,120  for  their  services  in  case  of  sale. 

Hall  Brothers  and  Baiela  thereupon  set  about  to  find  pur< 
chasers  for  this  property,  andsoon  thereafter  met  with  Scruggs 
and  Deering,  of  Kansas  City,  Mo.,  and  brought  them  out  to 
Colorado  to  look  at  the  stock.  As  the  result  of  the  examin- 
ation made  Scruggs  and  Deering  were  well  pleased  with  the 
property,  but  for  some  reason  did  not  desh'6  to  buy  the  whole 
of  it.-  The  negotiations  were,  however,  continued,  and  as  a 
result  it  was  ultimately  agreed  that  Scruggs  and  Deering 


Dicized  by  Google 


512  Wakeem  v.  Hall.  [Jao.  T., 

should  ettch  take  a  one  fourth  interest  in  the  property,  Barela 
one  foui'tb,  and  Hall  Brothers  the  remaining  one  fouitli; 
each  purchaser  to  make  a  separate  and  distinct  poioliaae  of 
an  undivided  interest.  The  interests  were  paid  for  in  cash, 
checks  and  notes  accordingly,  neither  purchaser  assuming 
any  liability  beyond  that  arising  from  the  purchase  of  the 
particular  interest  taken  by  him.  After  the  sale  was  consum- 
mated and  the  purchase  price  paid,  Wilcox  pitid  the  commis- 
sion as  previously  agi-eed  upon ;  one  half  the  amount,  to  wit, 
$4,060,  was  paid  to  Hall  Brothers  by  check,  and  the  balance 
to  Mr.  Barela. 

Soon  thereafter  Scrubs,  Deering,  Barela  and  Hall  Bi-oth- 
un  formed  a  copartnership  known  as  The  Trinidad  Cattle 
Company,  and  transferred  their  interest  in  this  and  other 
property  to  such  company.  About  ten  months  after  this 
transaction  the  defendant  Ifathan  Hall,  acting  for  Hall 
Brothers,  sold  to  R.  T.  Howard  and  M.  V.  Wan-en  the  one 
fourth  interest  in  Tlte  Trinidad  Cattle  Company  held  by 
the  former.  This  sale  was  made  at  Dodge  City,  Kansas,  aud 
the  evidence  shows  conclusively  that  it  was  not  a  sale  to 
plaintiff  of  a  one  eighth  interest  and  to  Howard  of  a  like 
interest,  as  claimed  by  plaintiff,  but  a  sale  of  one  fourth  inters 
est  to  the  two  jointly.  As  a  considei-atioii  for  this  sale,  War- 
ren and  Howard  agreed  to  "  discharge  all  indebtedness  of 
the  said  Halls,  indebtedness  of  The  Trinidad  Cattle  Com- 
pany that  now  stands  on  the  books  of  said  company,  and  it 
is  further  agreed  that  Howard  and  Wan-en  will  pay  back  to 
Hall  Brothers  all  moneys  that  they  have  actually  expended 
in  the  purchase  of  cattle  and  lands  for  the  said  company, 
with  a  profit  of  eighteen  per  cent  on  the  same." 

The  evidence  shows  that  a  portion  of  the  indebtedness 
mentioned  was  four  promissory  notes,  aggregating  $39,000, 
executed  by  Hall  Brothei^  to  James  Wilcox,  as  a  part  of  the 
consideration  for  the  original  sale  by  Wilcox.  In  pursuance 
of  this  contract  a  part  of  the  notes  executed  by  the  defend- 
ants Hall  Brothers  to  Wilcox  were  paid,  but  on  Novem- 
ber 18,  1886,  there  was  still  due  and  unpaid  on  said  notes 
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the  Slim  of  $21,450,  principal  and  interest.  Afterwai-da  addi- 
tional  amounts  were  realized  from  the  sale  of  ceitaiu  prop- 
erty  mortgaged  by  Howiud  to  secure  tlie  payment  of  these 
notes,  so  thiita  balance  of  only  |15,464.78  remained  unpaid 
at  the  time  of  the  institution  of  this  suit.  It  is  further  shown 
by  the  evidence  that  defendants  Hall  Brothers  paid  this  lial- 
ance  in  full  to  Wilcox,  and  this  sum  of  $15,464.78  is  the 
basis  of  the  judgment  entered  by  tlie  district  court  upon  the 
cross  complaint  of  defendants. 

It  is  coutended  hei-e,  as  in  the  court  below,  that  under  the 
evidence  plaintiff  should  liave  been  allowed  the  sum  nf  $4,060, 
the  amount  of  the  comraiiision  received  b}'  Hall  Biotbei-s 
upon  the  original  sale  by  Wilcox,  The  argument  in  support 
of  this  contention  is  in  substance  as  follows ;  Under  the  agree- 
ment between  Hall  Bi-othens  and  Howard  and  Warren  the 
consi delation  to  be  paid  by  the  latter  was  to  be  based  upon 
the  cost  to  Hall  Brothers,  and  it  is  contended  that  this  cost 
as  a  matter  of  fact  was  not  one  fourth  of  the  contract  price 
of  $226,000,  to  wit,  the  sum  of  ♦66,250,  but  such  sum  less 
the  commission  of  $4,060  i-eceived  by  Hall  Brothers  from 
Wilcox. 

We  do  not  think  that  this  contention  of  plaintiff  is  well 
founded.  It  is  admitted  that  $226,000  was  the  lowest  sum 
for  which  Wilcox  ever  offered  'the  property,  although  he  waM 
willing  to  pay  a  commission  in  case  a  sale  was  made.  And 
if  plaintiff  is  entitled  to  any  deduction  on  account  of  the 
commission,  it  is  only  for  that  portion  accruing  upon  the  in- 
terest which  he  afterwards  purchased  jointly  with  Howard, 
viz.,  a  one  fourth  interest.  In  other  woi-ds,  be  would  not  in 
any  event  be  entitled  to  one  half  of  the  commission  of  $8,120 
received  upon  the  sale  of  the  whole  property,  but  to  only  one 
quarter  of  the  same. 

But  we  are  of  the  opinion  that  the  disallowance  of  this 
claim  by  the  district  court  was  pmper.  Hall  Brothers  were 
carrying  on  business  as  brokers  for  the  sale  of  cattle  ;  as  such 
brokers,  with  Barela,  they  presented  the  property  to  Scruggs 
and  Deering,  brought  tbem  to  Colorado  at  their  own  expense. 
Vol.  XX— 88 
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took  them  where  the  herds  were  then  grazing  for  the  pur- 
pose of  making  an  investigation.  If  the  property  had  been 
sold  to  third  parties  there  can  be  no  doubt  that  Hall  Brothers 
and  Bsrtila  would  hare  been  entitled  to  the  commission 
agreed  upon,  and  the  fact  that  Hall  Bi-othei-a  found  it  neces- 
saiy  to  take  a  one  fourth  interest  in  the  herd  in  order  that 
the  sale  might  be  consummated,  in  no  manner  affected  their 
right  to  the  commission.  The  evidence  shows  without  con- 
tradiction that  the  total  amount  of  $225,000  was  actually  paid 
Wilcox  in  cash  and  secuied  notes,  that  were  satisfactory  to 
liim.  Tfaei-e  is  no  evidence  of  any  fraud  or  collusion,  and 
under  these  circnmstancea  the  judgment  of  the  district  court 
in  favor  of  the  defendants  upon  this  claim  cannot  be  dis- 
turbed. 

At  the  trial  the  plaintiff  objected  to  any  evidence  in  sup- 
port of  the  countei'claim.  This  objection  was  based  upon  the 
ground  that  the  action  of  the  plaii?tiff  was  one  arising  in 
tort,  whtU  the  counterclaim  was  based  eritirely  upon  a  con< 
ti-act.  The  Civil  Code  of  this  state  provides  for  two  kinds  of 
counterclaims :  "  Firtt,  a  cause  of  action  arising  out  of  the 
ti-ansftction  set  foi-th  in  the  complaint  or  answer,  as  the  foun- 
dation of  the  pkintifTs  claim  or  defendant's  defense,  or  con- 
nected with  the  subject  of  the  action.  Second,  in  an  action 
arising  upon  contract,  any  other  cause  of  action  arising  also 
upon  contract,  and  existing  at  the  commencement  of  the 
action." 

The  cause  of  action  here  set  out  aixrae  out  of  the  transac- 
tion set  forth  in  the  complaint  as  the  foundation  of  plaintiffs 
claim.  This  transaction  is  the  agreement  made  at  Dodge 
City,  Kansas,  for  the  sale  by  Hall  Brothera  of  a  one  fourth 
interest  in  the  property  to  Howard  and  Warren.  It  matter 
not  that  the  plaintiff's  claim  is  based  upon  a  torL  The 
counterclaim  is  for  the  balance  of  the  purchase  price  claimed 
under  this  sale,  and  is  directly  covered  by  the  code  provision 
first  above  quoted.  Bliss  on  Code  Pleading,  sec.  372;  Pom- 
eroy's  Remedies  &  Rem.  Rights,  sec.  742  (4). 

The  agreement  for  the  sale  from  Hall  Brothers  to  the  de- 
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fendftnte  Howard  and  WaiTen  was  reduced  to  writing  and 
signed  by  the  parties.  No  copy  of  this  paper  was  made,  bat 
the  original  was  placed  in  the  custody  of  Mr.  J.  M.  John, 
one  of  plaintifTs  attorneys.  Previous  to  the  trial  the  defend- 
ants repeatedly  demanded  of  Mr.  John  an  opportunity  to 
inspect  this  contract.  These  demands  were  refused  for  the 
reason  that  the  paper  bad  been  mislaid  and  could  not  be 
found.  It  was  found,  however,  some  time  previous  to  the 
tiial  in  the  district  court,  but  neither  of  the  defendants  nor 
their  counsel  was  made  aware  of  this  fact,  and  after  introduc- 
ing evidence  of  its  loss,  oral  evidence  of  its  contents  was 
permitted. 

This  evidence  was  directed  piincipally  to  proof  of  the  joint 
purchase  and  joint  liability  on  the  part  of  Warren  and  How- 
ard, and  was  followed  up  by  proof  of  the  statutoiy  law  of  the 
state  of  Kansas  making  parties  to  such  contracts  severally  as 
well  as  jointly  liable. 

To  escape  the  consequences  of  such  evidence  the  plaintiff 
at  a  later  period  of  the  tiial  offered  and  was  permitted  to 
introduce  the  written  instrument.  His  counsel  now  acknowl- 
edge their  mistake  in  withholding  this  paper,  and  ask  this 
court  not  to  inflict  loss  upon  their  clients  for  the  indiscretion 
of  counsel.  As  the  paper  wtis  inti'oduGed  by  consent  in  the 
district  court,  we  shall  consider  the  case  without  further  ref- 
erence to  the  fact  that  it  was  not  produced  earlier.  The  in- 
strument reads  as  follows : 

"State  OP  Kahs.      ) 

"CoirSTTOF  FOED.   j 

»  Dodge  City,  Kas.,  Sept.  2d  1884. 
"  Kaow  all  men  by  these  presents  that  we  N.  J.  &  Wm. 
HgH,  of  Kana  City  Mo.  have  this  day  Bargained  Sold  and 
will  Hereafter  convey  all  their  light  title  &  interest  in  the 
Trinidad  Cattle  Co.  of  Tnnidad  Colomdo,  unto  R.  T.  How- 
ard &  M.  V.  Warren  of  Colorado  for  the  sum  of  one  dollar 
or  more  paid  to  us  &  promised  to  be  payed  by  certain  prom- 
issory notes  or  Cash,  &  it  is  further  agreed  that  the  afforesaid 
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Howard  &  Warren  viU  Dischaige  all  indebtedness  of  the 
said  Halls  indebtedness  of  the  Trinidad  Cattle  Co.  that  now 
Stands  on  the  books  of  SRid  Company,  &  it  is  further  a^eed 
that  Howard  &  Warren  will  pay  back  to  Hall  Bros  all 
moneys  that  they  have  actually  Expended  in  the  purchase  of 
Cattle  &  Lands  for  the  said  Company,  with  a  profit  of 
eighteen  per  cent.  On  the  same. 

(Signed)  "N.J.Hall, 

"  R.  T.  Howard, 
"M.  V.  Warkek. 


"J.W.Wilson." 

This  agreement  shows  the  joint  character  of  the  contract 
independently  of  the  oral  evidence.  It  is  claimed,  however, 
that  plaintiff  Warren  was  relieved  from  his  joint  obligation 
by  a  subsequent  contract.  The  evidence  relied  upon  as  pro- 
ducing this  result  shows  that  plaintiff  Warren  paid  one  half 
only  of  the  purchase  piice  as  fixed  by  the  contract,  and  that 
the  defendants  took  from  Howai-d  individually  a  chattel 
mortgage  as  security  for  the  balance.  Neither  this  mortgage 
nor  a  copy  thereof  was  produced  at  the  trial,  but  oral  testi- 
mony as  to  its  contents  was  received  without  objection.  From 
this  it  is  shown  that  it  was  given  to  secure  the  unpaid  bol- 
once  on  the  Wilcox  notes,  and  that  ita  provisions  were  the 
same  as  those  of  a  ceitain  deed  of  trust.  Turning  to  that 
instrument  we  find  it  recited  therein  that  Warren  and  How- 
ard had  jointly  assumed  the  payment  of  the  Wilcox  notes. 

Moreover,  plaintiff  while  upon  tlie  witness  stand  admitted 
that  Nathan  Hall,  the  only  defendant  present  at  the  time,  ex- 
pressly refused  to  release  him.  The  following  is  taken  from 
the  stenographic  report  of  Warren's  cross-examination,  viz. : 

"  Q.  Did  you  make  any  inquiry  as  to  what  he  had  refer- 
ence when  he  told  you  he  didn't  release  you  ?  A.  I  don't 
think  I  made  him  any  reply  whatever.  Q.  What  did  you 
suppose  he  meant  when  he  told  you  that  he  did  not  release 
you?    A.  Well,  I  supposed  that  he  wanted  me  to  pay  the 
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Dot«s.  Q.  Toa  supposed  he  had  reference  to  those  Wilcox 
notes  at  the  time,  dida't  you?  A.  Well,  I  was  not  posi- 
tive. Q.  Didn't  you  suppose  so  ?  A.  Well,  I  supposed  so, 
yes  sir." 

This  testimony  strongly  tends  to  show  that  it  was  not  the 
understanding  of  the  parties  that  plaintiff  was  to  be  released 
from  his  obligation  to  pay  the  notes.  There  ie  no  evidence 
to  the  contrary,  and  if  there  were  we  would  be  bound  upon 
this  review  by  the  findings  of  the  district  court.  Upon  a 
cai-etul  examination  of  the  recoid  we  see  no  reason  for  dis- 
turbing the  judgment,  and  it  is  accordingly  affirmed. 

Affirmed. 

UPON  B&BBABINO. 

Per  Cubiau.  We  cannot  agree  with  counsel  for  plaintiff 
in  en'or  in  the  claim  that  the  evidence  discloses  fraud  and 
deceit  on  the  pai-t  of  Hall  Brothers  and  Barela.  We  do  not 
think  this  charge  is  made  out  against  either.  Moreover, 
there  is  an  express  finding  to  this  effect  in  the  written  opin- 
ion delivered  by  the  district  judge  at  the  trial  below  and  fur- 
nished by  pl^ntifF  in  error  for  inspection  upon  this  petition 
for  a  rehearing. 

It  is  contended  that  the  trial  court  based  its  conclusion 
that  there  was  a  joint  agreement  obligating  both  Howard  and 
Wairen  to  pay  the  Wilcox  notes,  not  upon  the  Dodge  City 
agreement  in  writing,  but  upon  oral  testimony,  while  this 
court  finds  the  joint  nature  of  the  obligation  irom  the  writ- 
ing. This  claim,  if  true,  does  not  militate  against  the  con- 
clusion reached  by  both  courts  as  to  the  joint  nature  of  the 
obligation,  and  we  might  dismiss  the  matter  with  the  state- 
ment that  it  is  not  the  reasoning  of  the  trial  court  but  the 
conclusion — the  judgment — that  is  to  be  reviewed.  If  the 
judgment  is  correct  it  will  not  be  overthrown  because  the 
result  WHS  reached  by  reasoning  which  we  may  not  be  able 
to  follow. 

But  it  is  apparent  that  coun.<)el  have  misunderstood  the 
reasoning  of  Uie  trial  court.     The  learned  judge,  while  re- 
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lying  upon  the  written  instrument,  goes  further  and  shows 
that  the  same  result  must  be  reached  if  the  oral  evidence 
alone  be  considered.  In  other  words,  he  demonstrates  that 
whether  the  one  or  the  other  be  considered,  the  conclusion 
is  the  same  in  either  instance.  This  is  apparent  from  the 
following : 

"  Whatever  written  agreement  there  was  in  relation  to  the 
payment  of  these  Wilcox  notes  must  be  found  in  the  con- 
tract itself,  and  all  that  can  be  gathered  from  this  contract 
is  that  Howard  and  WaiTen,  for  the  sum  of  one  dollar  or 
more,  ptud  to  Hall  Brothers,  and  promised  to  be  paid  by  cer- 
tain promissory  notes  and  cash,  must  have  reference  not  only 
to  the  amount  of  money  which  Warren  and  Howard  paid 
Hall  Brothel's  at  the  time  this  written  contract  was  entered 
into,  but  it  must  refer  also  to  the  cash  paid  them  thereafter 
bj'  Wan'en  and  Howard,  and  the  individual  notes  given  by 
them,  and  also  to  the  promittort/  notet  which  Sail  Brothert 
had  given  to  Wilcox  for  the  balance  of  the  purchaie  Tnoneyupon 
the  sale  of  the  Wilcox  herd  to  Ball  Brother*  and  other*.  And 
if  it  be  said  that  the  written  contract  does  not  relate  to  the 
payment  of  the  Wilcox  notes,  but  that  the  promissory  notes 
referred  to  mean  the  individual  promissory  notes  afterwards 
given  by  Warren  and  Howard  to  the  Hall  Brothers,  then  the 
agreement  in  relation  to  the  payment  of  these  Wilcox  notes 
must  rest  entirely  in  parol.  Now,  it  is  true  that  Hall 
Brothers  say  that  the  entire  agreement  in  relation  to  the 
Wilcox  notes  is  found  in  the  contract  iteelf.  I  can  readily 
understand  that  they  may  have  thus  concluded  from  the 
expression  '  certain  promissory  notes '  contained  in  the  con- 
tract iteelf,  but  if  the  agreement  in  relation  to  the  payment 
of  the  Wilcox  notes  does  rest  in  parol,  nevertheless  the  pre- 
ponderance of  the  testimony,  in  my  judgment,  is  with  the 
defendants  as  to  what  this  contract  was. 

"  So  that,  whether  the  agreement  in  relation  to  the  pay- 
ment of  the  Wilcox  notes  be  expressed  and  embodied  in  the 
written  contract,  or  whether  it  rest  in  parol,  it  seems  to  me 
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that  the  prepondeitince  of  the  testimony  Is  with  the  defend- 
onta  as  to  their  theory  of  what  the  contract  was." 

It  is  said  that  if  the  joint  character  of  the  purchase  be  con- 
ceded, the  subsequent  conduct  of  the  paiiies  relensed  WaiTen 
from  liability.  In  support  of  this  contention  it  u  claimed 
that  Hall  Brothers  accepted  an  iudividual  note  from  Howard 
for  one  half  of  the  amount  due,  and  that  Warren  paid  the 
remaining  one  half.  Tins  claim  for  leleiiae  finds  no  basis  in  . 
the  pleadings  ;  it  is  not  supported  by  any  satisfactory  evi- 
dence, and  does  not  appear  to  have  been  urged  at  the  trial  and 
oaunot  prevail  against  the  judgment.  Howard  has  not  been 
made  a  party  plaintiff  or  defendant,  and  it  is  now  suggested 
for  the  fiist  time  that  thei'e  is  a  defect  of  parties.  As  the 
contract  is  both  joint  and  several,  Howard  is  not  a  necessary 
pai-ty.     Aside  from  this,  the  objection  cornea  too  late. 

For  these  reasons,  in  addition  to  those  ^ven  in  the  origi- 
nal opinion,  the  judgmeut  must  be  affirmed. 

A^rmed. 


McCandlesb  t.  Grken  et  al. 

1.  JcBiBDicnos  or  xkb  Supbkuk  CotiitT— Fsbrhold. 

A  freehold  U  never  InvoWad,  wltblo  the  meaniDgof  the  statute  limiting 
the  jurisdictloD  of  this  conrt,  unleM  the  primary  object  of  tlie  suit 
h  the  recovery  of  the  freehold  estate,  or  when  the  suit  if  prosecuted 
to  Jndgnient  will,  ae  between  the  partlM,  reaalt  la  one  g^olng  and 
the  other  losing  the  estate. 

3.  Saue. 

A  proceeding  to  enforce  a  moohsuilD's  lien  agaliut  real  estate  does  not 
iDToIve  a  question  of  freehold. 

S.  Saub — CoirsTiTiTnoiTAL  Photisionb. 

Ib  order  to  iaroke  the  jnriadicUoa  of  thia  court  nnder  the  proviso  of 
the  statute  relating  to  the  conatnicUan  of  constitutional  provi- 
tions,  it  most  appear  from  the  recoitl  that  the  decision  of  such 
question  is  necessary  to  a  determination  of  the  case,  and  also  that 
the  qneation  itself  is  fairly  debatable  and  not  based  on  mere  asser- 
tion. 

Appeal  from  the  Dittrict   Court  of  Fremont  Count}/. 
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Mr.  C.  D.  BRADLEr  and  Mr.  Thomas  Macon,  for  appel- 
lauU 

Messrs.  Benedict  &  Peelfs,  for  appellees. 

Chief  Justice  Hayt  delivered  the  opioion  of  the  coart 

This  is  an  action  brought  by  appellees  Green  and  others  to 
enforce  a  mechanic's  lien  against  the  property  of  appellant 
McCftiidless.  In  the  district  court  judgment  was  rendered 
in  favor  of  plaintiffs  for  the  sum  of  $907.76,  and  the  sum 
declared  a  lien  against  certain  property  of  the  appellant.  The 
first  question  presented  beie  fur  consideration  has  reference 
to  the  jurisdiction  of  this  court  to  review  the  proceeding. 

The  first  section  of  the  act  creating  the  court  of  appeals 
reads  as  follows : 

"  No  writ  of  error  from,  or  appeal  to,  the  supreme  court 
shall  lie  to  review  the  iinal  judgment  of  any  inferior  court, 
unless  the  judgment,  or  in  replevin,  the  value  found  exceeds 
two  thousand  five  hundred  duilai-a,  exclusive  of  costs.  Pro- 
vided, This  limitation  shall  not  apply  where  the  matter  in 
conti'ovei'sy  relutes  to  a  franchise  or  freehold,  nor  where 
the  construction  of  a  provision  of  the  constitution  of  the  state 
or  of  the  United  States  is  necessary  to  the  determination  of 
a  case.  Provided,  further.  That  the  foregoing  limitation 
shall  not  apply  to  wiits  of  erior  to  county  courtii."  Session 
Laws  of  1891,  \>.  118. 

As  the  judgment  in  this  case  is  for  less  than  $2,500,  if  the 
juriijdiction  of  this  court  is  to  be  maintained  it  must  be  under 
the  foregoing  pi-oviso  with  reference  to  freeholds  and  con- 
stitutional questions.  In  the  case  of  IFymnn  v.  Felker,  18 
Colo.  382,  it  was  said  that  "a  fi-eehold  is  never  involved, 
within  the  meaning  of  the  statute,  unless  tlie  primary  object 
of  the  suit  is  the  recovery  of  the  fi-eehold  estate,  or  when 
the  suit,  if  prosecuted  to  judgment,  will,  as  between  the  par- 
ties, result  in  one  gaining  or  the  other  losing  the  estate." 

In  the  case  of  Clement  v.  Reitz,  103  111.  815,  it  was  held 
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that  a  proceeding  to  enforce  a  mechanic'e  lien  ^;ainst  real 
property  did  not  involve  a  question  of  freehold. 

Is  the  construction  of  a  provisioQ  of  the  natiotml  or  state 
conatitutioQ  neoessaiy  to  a  determiuatioo  of  the  cnse  ?  This 
particular  part  of  the  act  received  the  careful  attention  of 
this  court  in  the  case  of  Trimble  v.  The  People,  19  Colo.  187- 
It  was  there  held  that  to  invoke  juiiadiction  under  thin  pro- 
viso it  must  appear  from  the  record  that  the  decision  of  such 
queetion  is  necessary  to  a  determination  of  the  case,  and  also 
that  the  question  itself  is  fairly  debatable  and  not  based  on 
mere  assertion. 

Referring  to  appellant's  briefs  to  ascertain  the  natui-e  of 
the  constitutional  objection  interposed,  and  we  find  in  the 
iirut  a  few  lines  only  are  given  at  the  close  to  a  constitutional 
question,  while  in  the  brief  subsequently  filed  it  is  stated  that 
the  two  parts  of  the  statute  are  easily  harmonized,  and  that 
it  is  not  necessaty  to  attack  the  constitutionality  of  the  act 
in  this  case.  In  neither  of  tliese  briefs  is  it  claimed  that  any 
particular  section  of  the  mechanic's  lien  act  is  unconstitu-  . 
tional,  nor  is  any  particuhtr  provision  of  the  constitution  of 
the  United  States  or  of  the  state  of  Colorado  pointed  out  as 
inhibiting  the  legislation  in  question. 

The  character  of  the  constitutional  objection  which  coun- 
sel wish  to  interpose  in  this  case  can  only  be  inferred  from 
the  concluding  sentence  of  the  fiivt  brief,  which  is  as  follows : 
*' A  law  of  this  character  is  clearly  ^^ainst  public  policy  and 
one  that  impairs  the  obligation  of  contracts."  If  it  is  meant 
by  this  that  legislation  confeniiig  a  right  upoa  subcontract- 
ors to  file  a  lien  within  a  short  time  after  they  have  ceased 
work,  or  after  the  last  mateiials  are  furnished,  is  against 
public  policy,  no  decision  has  beeu  cited  in  support  of  such 
contention,  and  we  know  of  none,  while  the  decisions  are 
numerous  to  the  effect  that  such  a  law  is  not  only  valid,  but 
beneficent,  and  should  be  upheld.  And  certainly  it  cannot 
be  successfully  claimed  in  this  case  that  the  law  impairs 
the  obligation  of  the  contract,  as  the  written  agreement 
entered  into  between  appellant  McCaudless  and  contractor 
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White  specially  provides  that  the  contractor  should,  if  re- 
quired, give  good  and  eufiScient  evidence  that  the  premises 
were  free  fi'om  all  liens  and  claims  chai'geable  to  the  contractor 
as  a  condition  precedent  to  payment,  and  reserves  to  the 
owuer  the  light  to  ietain  out  of  any  payment  an  amoant suf- 
ficient to  completely  indemnify  him  against  any  lien.  Hence 
it  appeara  that  the  right  of  subcontmctors  to  file  liens  was 
especially  recc^nized  in  the  contract  between  the  original 
parties.  It  must  not  be  iiifeiTed  from  what  has  been  said 
that  in  the  absence  of  such  provisions  the  question  of  the 
uncoDStitntionality  of  the  act  in  this  respect  could  be  sucoesii- 
fully  maintained. 

In  this  case  it  is  clear  that  this  court  has  no  jurisdiction  to 
entertain  the  appeal,  and  it  is  accordingly  dismissed. 

Appeal  ditmUted. 


The  Otero  Canal  Company  t.  Fosdick. 
Same  v.  Hungebpoed. 

1.  County  Coubt's  Jubibdictios. 

The  jariidictloii  of  ths  county  court  U  limited  to  cases  In  wliieli  the 
debt,  damage  or  cli^m  or  valae  of  the  property  does  not  exceed  two 
thouund  dollars,  except  in  oases  relatiog  to  the  estate  of  dsoeased 
peraoDS. 

2.  Immatebiai.  Esbob— Waives. 

Error,  If  any  there  be.  In  chanKing  tbe  venue  from  the  conntjr  to  the 
district  court,  on  the  ground  tliat  the  amount  In  controversy  as 
clamed  by  respondent  exceeds  92,000,  Is  waived  where  the  psrtlee 
appear  generally  in  the  latter  court,  amend  their  pleading  and  go 
to  trial  without  objection. 

S.  Eminknt  Domaiv— Fobu  of  Repobt  oa  Tkbdiot. 

The  provisions  of  the  statute  ae  to  what  shitllbe  contained  In  the  report 
of  commiBsioners  or  the  verdict  of  a  Jury  in  eminent  domain  pro- 
ceedings are  mandatory. 

4.  Saub — .\DniTioHAL  Deposft, 

Where  the  peUtlonerlncondemnatlonprooeedltigs  desire*  to  occupy  and 
use  the  premises  pending  appellate  proceedings,  it  Is  proper  to 
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order  an  additional  deposit  Bufflclent  to  coTec  tiie  amount  of  the 
OompeiuaUon  ascertained  and  awiirded. 

Appeal  from  the  DUtrict  Court  of  Otero  County. 

B(r.  B.  L.  Carb,  for  appellant 

Mr.  M.  B.  Gerry,  for  appellees. 

Chibf  Justice  Hatt  delivered  the  opinion  of  the  court. 

Thia  action  was  instituted  by  appellant  under  the  eminent 
domain  statute  for  the  purpose  of  securing  a  right  of  way  for 
a  ditch  about  to  be  constructed  through  the  appellees'  landd. 
At  the  inception  of  the  proceedings  thera  were  two  cases 
commenced  in  the  county  court  of  Otero  county,  and  after- 
wards taken  to  the  district  court  upon  change  of  venue. 
Affidavits  upon  which  the  change  of  venue  was  produced 
weie  filed  by  the  appellees,  setting  forth  that  the  amount  in- 
volved in  conti-overuy  was  beyond  the  jurisdiction  of  the 
county  court.  In  the  district  court  the  two  actions  were 
consolidated  for  the  purposes  of  the  trial. 

After  such  consolidation,  amended  pleadings  were  filed  in 
both  cases  in  the  district  court.  In  the  amended  complaint 
in  the  Fotdick  Cate  it  is  alleged  that  a  portion  of  the  land 
sought  to  be  condemned  is  a  part  and  parcel  of  the  public 
domain  of  the  United  States,  occupied  by  appellee  as  a  pre- 
emption or  homestead,  under  the  laws  of  the  United  States, 
the  title  thereto  being  in  the  United  States  government ;  that 
the  remainder  is  the  property  of  the  statiB  of  Colorado,  but 
held  by  lease  to  the  appellee,  and  that  liis  light  was  simply 
a  leasehold  interest.  The  same  allegations  are  made  in  the 
Hwn^erford  Cate.  The  answera  in  both  cases  admit  the  qual- 
ified ownership  alleged  in  the  complaint.  By  stipulation  of 
parties,  W.  N.  Randall,  George  Morris  and  C.  W.  Bomgai'd- 
ner  were  appointed  commissioners  to  determine  the  necessity 
for  taking  the  lands  named  in  the  petition  and  to  ascertain 
and  fix  the  dami^es  and  compensation  to  be  awarded  the  ap- 
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pellees.  The  cotnmissionei-B  having  duly  qualified,  heai-d  the 
evidence  submitted,  and  viewed  the  premises,  returned  their 
award  as  follows : 

"  The  undersigned,  W.  N.  Randall,  Geoi^  Morris  and  C. 
W.  Bomgardner,  commissioners  appointed  by  the  judge  of 
this  court,  by  order  dated  December  15,  1890,  to  ascei-tain 
und  determine  the  ueoessity  for  the  taking  of  lands  described 
in  the  complaints  hei'ein,  for  the  purpose  of  constructing  the 
canal  of  the  plaintifE  and  to  appraise  and  deteimine  the 
damages  and  compensation  to  be  allowed  the  owners  and 
persons  interested  in  the  real  estate  so  proposed  to  be  taken 
and  damaged  for  the  purpose  alleged  in  t)ie  petition  herein, 
respectfully  report  that,  as  such  commissionei's,  we  held  our 
flrat  meeting  at  the  town  of  La  Junt»,  on  the  29th  day  of 
December,  A.  D.  1890,  andby  agreement  of  the  parties  hereto, 
adjourned  to  the  12th  day  of  January,  A.  D.  1891,  when  we 
met  and  issued  subpcenas,  then  adjourned  to  the  26th  day  of 
January,  A.  D.  1891,  when  we  met  at  the  town  of  La  Junta 
for  the  purpose  of  hearing  the  testimony  and  continued  the 
taking  of  testimony  until  the  evening  of  the  27th  day  of  Jan- 
naiy,  1891.  All  parties  to  said  actions  appearing,  the  said 
plaiutiS  bj-  B.  L.  Carr  and  Geo.  A.  Kilgore,  its  attorneys, 
and  the  said  defendants  by  Geny  and  Campbell,  their  attor- 
neys ;  that  on  the  28th  day  of  January,  1891,  we  viewed  the 
premises  in  controversy,  and  on  the  29th  day  of  January, 
1891,  we  listened  to  the  arguments  of  the  counsel;  that  we 
have  heard  all  the  proofs  and  allegations  of  the  partie8,'and 
after  viewing  the  said  pi'emises,  we  have  ascertained  and  do 
hereby  certify  as  follows : 

"  That  in  oixler  to  construct  this  canal  it  is  necessary  for 
the  plaintiff  to  take  and  use  that  portion  of  the  lands  oeott' 
pied  by  the  defendants,  hereinafter  described. 

"  That  an  accui-ate  description  of  the  lands  occupied  by 
the  defendant  Fosdick,  so  necessary  to  be  taken  is  as  follows : 


'*  That  the  value  of  said  land  so  actually  taken  is  ^56.75. 
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"That  the  damages  to  the  reraaiDder  of  said  Fosdick's 
land  amount  to  the  sum  of  91,390.00. 

"That  the  value  of  the  benefits  amount  to  I . 

"  That  an  accumte  desciiption  of  the  land  occupied  by  the 
defendant,  Hungerford,  so  necessary  to  be  taken  U  aa  fol- 
lows: 

"That  the  value  of  said  land  so  actually  taken  is  $128.95. 
"  That  the  damages  to  the  remainder  of  said  Hungerford's 
land  amount  to  the  sum  of  $920.00. 

"That  the  value  of  the  benefits  amount  to  $ ." 

Petitioner  filed  exceptions  to  the  report  of  the  commis- 
sionei's,  which  exceptions  were  overruled  and  the  report 
approved  by  the  court.     It  was  further  ordered : 

"  That  petitioner  be  and  is  hereby  ordered  to  deposit  to 
the  credit  of  the  defendants,  or  with  the  clerk  of  the  court 
for  that  purpose,  the  balance  of  the  compensation  found  by 
said  report,  to  wit : 

"  The  sum  of  $1,095.70  in  excess  of  the  amount  hereto- 
fore deposited  with  the  clerk  of  this  court  for  that  purpose, 
to  wit  : 

"  The  sum  of  $1,TOO.OO  within  ten  (10)  days  from  this  date, 
whereupon  said  plaintiff  prays  an  appeal  from  the  ordera  of 
thb  coui-t  nven-uling  motions  and  exceptions  to  report  of  com- 
missioners and  rule  denying  motion  to  oi-der  an  amended 
report  of  the  commissioneis." 

The  firat  error  ai^ed  brings  up  for  review  the  action  of 
the  county  court  in  changing  the  venue  from  the  county  to 
the  district  court.  Under  the  constitution  and  statutes  of 
this  state  the  jurisdiction  of  the  county  court  is  limited  to 
eases  in  which  the  debt,  damage  or  claim  or  value  of  the 
property  does  not  exceed  two  thousand  dollars,  except  in 
cases  relating  to  the  estates  of  deceased  persons.  According 
to  the  aEBdavits  of  defendants  in  each  of  these  cases,  the 
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amonat  involved  exceeded  the  jai'isdiction  of  the  oonnty 
coui-t.  It  is,  however,  entirely  unnecessary  for  us  to  consider 
the  question  as  to  whether  or  not  the  county  court  erred  in 
changing  the  venue  to  the  district  court.  It  is  sufficient  for 
the  purposes  of  this  case  to  know  that  the  parties  enteied  a 
general  appearance  in  the  district  court,  filed  amended  plead* 
ings  and  proceeded  to  trial  without  objection,  and  that  the 
award  In  each  case  was  within  the  jurisdictional  limit  fixed  to 
the  county  courts.  If,  therefore,  the  county  court  committed 
error,  such  error  was  waived  in  the  district  court  by  the  par* 
ties. 

It  being  conceded  by  the  pleadings  that  neither  of  the 
defendants  was  the  owner  in  fee  of  the  land  sought  to  be 
appropriated  by  the  plaintiff,  it  is  claimed  that  the  award  ts 
erroneous  upon  its  face  in  that  by  its  strict  terras  the  defend* 
ants  were  allowed  the  value  of  the  land  actually  taken. 
There  would  be  much  force  in  this  contention  of  counsel  if 
it  were  nut  for  the  statute  of  this  state  which  requires  the 
report  to  be  in  the  form  in  which  we  find  it  in  this  record. 
The  statute  reads : 

"  The  report  of  the  commissioners  or  the  verdict  of  the 
jury  in  every  case  shall  state : 

"  Firit — An  accurate  descriptioD  of  the  laud  taken. 

*'  Second — The  value  of  the  land  or  property  actually 
taken. 

"  Third — The  damages,  if  any,  to  the  residue  of  snob  land 
or  property ;  and, 

'•■Fimrth — The  amount  and  value  of  the  benefit"  Sec. 
1732,  Mills'  An.  Stats. 

la  2>.  ^  5.  &.  R.  B.  Co.  V.  Stark,  16  Colo.  291,  it  is  said 
that  the  statute  is  mandatory  as  langu^^  can  make  it. 
Under  these  circumstances,  the  fact  that  the  commissioners 
in  making  their  award  followed  the  langui^e  of  the  statute 
literally  should  not  occa«oa  surprise. 

It  is  evident,  however,  that  they  fully  understood  the 
nature  of  respondent's  title  to  the  premises  sought  to  be  con- 
demned ;  bence  we  cannot  assume  that  they  awarded  com- 
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pensation  for  a  higher  estate  than  that  actually  held  by 
respoadenta.  Although  the  laaguage  of  the  award  is  sus- 
ceptible of  such  a  constructioD,  it  is,  we  think,  apparent  that 
the  award  in  this  pat-ticular  was  framed  iu  compliauce  with 
what  was  onderatood  to  be  the  commaud  of  the  aot. 

At  no  time  has  the  nature  of  respondent's  title  been  in 
dispute.  It  is  alleged  in  the  complaint,  and  admitted  iu  the 
answers,  while  in  the  report  the  lands  taken  are  referred  to, 
not  as  the  lands  of  the  respondents,  but  as  the  lands  occupied 
by  them. 

Under  the  circumstances,  we  think  it  would  be  improper 
to  assume  that  respondents  were  awarded  damages  for  a 
greater  interest  than  that  actually  held  by  them  in  the  prem- 
ises. We  shall  therefore  decline  to  follow'  counsel  into  a 
discussion  as  to  the  rule  of  damages  in  cases  of  preemption, 
homestead  or  leasehold  claimants. 

There  was  no  error  in  ordering  an  additional  deposit  sufiG- 
cient  to  cover  the  amount  of  compensation  ascertained  and 
awarded.  It  is  required  by  the  statute,  where,  as  in  this 
case,  petitioner  desires  to  occupy  and  use  the  premises,  pend- 
ing appellate  proceedings.  Mills'  An.  Stats.,  sees.  1725- 
1728  i  D.  ^  N.  0.  R.  R.  Co.  v.  Lambom  et  cd.,  8  Colo.  880. 

The  order  must  be  affirmed.  If,  however,  petitiouer  desires 
to  abandon  the  proceedings  and  surrender  possession  of  the 
proper^,  it  should  present  its  application  in  this  behalf  to 
the  district  court  immediately  after  the  remittitur  from  this 
court  is  filed  therein. 

A^rmed. 
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Sullivan  et  al.  v.  Colliss. 

1.  COKVITAHCES— Debcriptiok— BvniEWCT. 

Parol  erideuce  la  admlMible  for  the  purpoM  of  showing  that  a  desciip- 
doii  used  InaconTeyanoe  of  real  property, as  commoDlj  understood 
In  the  vlclnlt;,  clearly  designates  the  property. 

S.  SAjfs— Tax  Deeds. 

A  description  of  lands  fr>r  taxation  Is  sufflcieat  If  it  affords  means  ol 
identlflcatlon,  so  tliat  it  can  be  determined  exactly  what  lands  har* 
been  sold,  and  for  this  purpose  extrinsic  eridence  is  competent. 

S.  Statutb— CONSTBUCnOS, 

Section  39M,  of  Uilla'  An.  Stats.,  providing  a  limitation  to  actions 
brought  for  the  recovery  of  lands  sold  for  tazea,  has  no  application 
to  the  purchaser  at  a  tax  sale.  It  applies  solely  to  the  owner  of  the 
property,  whose  title  Is  sought  to  be  divested  by  the  tax  proceeding. 

4.    LlUlTATlOETS. 

Where  the  plaintiff,  with  color  of  title  to  vacant  and  unoccupied  lands, 
has  paid  the  taxes  upon  the  same  for  five  successive  years,  his  title 
Is  protected  by  section  2167,  Gen.  Stats. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

This  ia  a  contest  between  Btlxrard  H.  Collins,  a  gi-antee 
claiming  under  a  tax  deed  executed  by  the  county  tieasurer 
and  A.  B.  Sullivan  et  al.,  grantees  of  the  owner  at  the  titua 
of  the  tax  levy.  The  property  was  sold  foi*  taxes  for  the 
year  1876.  As  listed  for  taxes  for  that  year,  it  is  described 
as  lot  five  (5),  block  one  bundj-ed  and  forty-four  (144),  East 
Denver,  Arapahoe  county,  Colorado,  and  by  this  description 
is  conveyed  by  the  treasurer's  deed. 

Under  Colorado  statutes  a  tax  deed  executed  by  the  county 
treasurer  in  his  ofGcinl  capacity,  properly  attested,  acknowl- 
edged and  recorded,  is  made  prima  fade  evidence  of  the  fol- 
lowing facts : 

"  Firtt — That  the  real  property  conveyed  was  subject  to 
taxation  for  the  year  or  years  stated  in  the  deed. 

"  Second — That  the  taxes  were  not  paid  at  any  time  befoi-e 
the  sale. 
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"  TMrd — That  the  real  property  conveyed  had  not  beeu 
redeemed  from  the  sale  at  the  date  of  the  deed. 

"  Fourth — That  the  property  had  been  listed  and  assessed 
at  the  time  and  in  the  manner  requii-ed  hy  law. 

"  Fifth — That  the  taxes  were  levied  according  to  law. 

"  Sixth — That  the  property  whs  advertised  for  sale  in  the 
manner  and  for  the  length  of  time  inquired  hy  law. 

"  Seventh — That  the  property  was  sold  for  taxes  as  stated 
in  the  deed. 

**B!iffhth — That  the  grantee  named  in  the  deed  was  the 
purchaser  or  the  heir  aflaw,  or  the  assignee  of  such  pur* 
chaser. 

"Ninth — That  the  sale  was  conducted  in  the  manner  re- 
quired by  law."     Sec.  2932,  Gen.  Stats. 

In  the  distiict  court  it  was  claimed  that  the  tax  deed  and 
also  the  assessment  were  void  for  uncertainty,  and  that  plain- 
tiff's action  was  barred  by  the  statute  of  limitations. 

In  the  fourth  defense  the  nature  of  plaintifTs  title  as  under- 
stood by  the  defendants  is  set  up  with  certain  facts  tending 
to  show  the  invalidity  of  such  title.  This  defense  was  strick* 
en  out  upon  motion,  and  the  pUintiff  thereafter,  by  leave  of 
court,  filed  an  amended  answer,  in  which  this  defense  was 
omitted.  The  stiitute  of  limitations  with  i-eference  to  the 
payment  of  taxes  upon  unoccupied  lands  for  five  years,  when 
such  lands  ai'e  held  under  color  of  title,  was  pleaded  in  the 
replication  to  the  amended  answer.  A  trial  in  the  district 
court  resulted  in  a  verdict  and  judgment  for  plaintiff.  The 
defendants  bring  the  case  here  upon  appeal. 

Messrs.  StTLLlVAH  &  Mat,  for  appellants. 

Messrs.  Mabkham  &  Cabb,  for  appellee. 

Chiee'  Justxcb  Hatt  delivered  the  opinion  of  the  court. 

It  is  conceded  that  prior  to  the  levy  of  the  taxes  for  the 
year  18T6  the  property  was  platted  as  a  part  of  Clement's 
Vol.  XX— 34 


Dicized  by  Google 


530  Sullivan  v.  CoLLHia.  [Jan.  T^ 

Addition  to  the  city  of  Denver,  and  that  upon  this  plat,  which 
was  duly  filed  and  recorded,  the  premises  in  controversy  are 
descnbed  as  lot  5,  block  144,  Clement's  Addition  to  the  city 
of  Denver.  The  contention  of  appellant!)  is  that  the  prop- 
erty could  only  be  liated  for  taxes  and  sold  by  the  latter 
description,  while  appellee  contends  that  the  property  was 
equally  as  well  known  as  lot  5,  block  144,  East  Denver,  and 
that  it  was  properly  assessed,  advertised  and  sold  by  this 
description.  In  the  court  below  oral  testimony  was  allowed 
for  the  purpose  of  showing  that  the  two  deBcriptions  applied 
to  one  and  the  same  pioperty,  and  that  the  property  was  aa 
well  known  by  the  one  desciiption  as  by  the  other.  This  tes- 
timony was  objected  to  by  counsel,  and  its  admission  is  as- 
signed for  error  in  this  court. 

It  is  a  fnndamental  principle  of  tbe  law  of  real  property 
that  parol  evidence  is  admissible  for  the  pni-pose  of  showing 
that  a  desci'iptiou  nsed  in  a  conveyance,  as  commonly  under- 
stood in  the  vicinity,  clearly  designates  the  property.  This 
principle,  announced  at  an  early  day,  has  been  so  universally 
followed  since  that  we  shall  rest  content  witb  citing  a  fev 
cases  in  which  it  has  been  recognized.  LofugKlin  et  ai.  v. 
Hawley,  9  Colo.  170 ;  Ohamhera  et  al.  v.  WaUon,  60  la.  339 ; 
McGregor  et  al.  v.  Brown,  5  Pick.  170;  Scheible  w.  Slagle, 
89  Ind.  323 ;  Caldwell  v.  Village  of  Carthoffe,  40  Ohio  State, 
463. 

Likewise,  tt  has  been  held  that  a  description  of  lands  for 
taxation  is  sufficient  if  it  afford  means  of  identification,  so 
that  it  can  be  determined  exactly  what  lands  have  been 
sold,  and  for  this  purpose  extrinsic  evidence  is  competent. 
1  Desty  on  Taxation,  p.  569 ;  2  Desty  on  Taxation,  p.  921. 

It  was  contended  in  the  court  below,  and  is  insisted  upon 
Iiere,  that  plaintiff's  action  was  barred  by  section  3904  of 
Mills'  Annotated  Statutes.     This  section  reads  as  follows : 

"  No  action  for  the  recovery  of  land  sold  for  taxes  shall 
lie,  unless  the  same  be  brought  within  five  years  after  the 
execution  and  delivery  of  the  deed  therefor  by  the  treasurer, 
any  law  to  the  contrary,  notwithstanding ;  Provided,  alwagt. 
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That  when  the  owner  or  oi,Tner8  of  such  land,  sold  as  afore- 
Bftid,  shall  at  the  time  of  the  execution  and  deliveiy  of  the 
deed  by  the  treasurer,  be  minor  or  miuors,  or  insane  or  an 
idiot,  and  residing  within  the  United  States  one  year  after 
such  disability  is  removed,  it  shall  be  lawful  for  such  person 
or  persons,  theii'  heirs  or  legal  representatives,  to  bring  their 
suit  or  action  for  the  recovery  of  lands  so  sold,  and  when  the 
recovery  is  effected  in  all  cases,  the  value  of  the  improve- 
ments, etc.,  made  on  the  land  so  sold,  and  all  taxes  paid  after 
the  sale  thereof,  with  interest  thereon  at  the  rate  of  fifteen 
per  cent  per  annum,  shall  be  asceitained  by  the  jury  trying 
the  action  for  the  i-ecovery,  and  paid  by  the  person  or  per- 
sons recovering  the  same,  before  be,  she  or  they  shall  obtain 
possession  of  the  land  so  recovered." 

It  ia  apparent  that  this  section  has  no  application  whatso- 
ever to  the  purchaijer  at  a  tax  sale.  It  applies  solely  to  the 
owner  of  the  property,  whose  title  is  sought  to  be  divested  by 
the  tax  proceedings. 

The  fallacy  of  applying  this  statute  to  the  purchaser  is  well 
illustrated  in  this  case.  The  property  in  question  was  sold 
in  187T  for  the  taxes  of  1876,  and  in  pursuance  of  said  sale 
a  tax  deed  was  duly  executed  in  the  year  1880.  The  prop- 
erty was  nnoccupied  and  unimproved,  hence  there  was  no 
necessity  for  the  grantee  of  the  tax  deed  to  bring  an  action 
for  the  possession  of  the  property  or  to  have  his  title  declared 
legal  until  some  adverse  claim  should  be  set  up  thereto.  The 
delinquent  owner  seems  to  have  paid  no  attention  to  the 
property  after  the  sale  until  in  the  year  1889,  when  appel- 
lants sought  him  out  in  a  foreign  land,  and  for  a  small  con- 
sideration secured  a  deed  to  the  property  in  controvei'sy. 
Thereafter  appellants  entered  upon  the  premises  and  erected 
improvements  thereon,  and  thei'eupon  appellee  brought  this 
action  to  recover  possession.  It  is  apparent  from  the  fore- 
going statement  that  there  was  no  necessity  for  appellee  to 
biing  his  action  at  an  earlier  date,  and  if  he  had  done  so,  it 
must  have  been  without  avail.  Until  some  party  set  up  a 
title  adverse  to  him,  he  was  certainly  not  called  upon  to 
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defend  the  title  prooared  at  the  tax  Bale.  The  sUtnte  is  for 
the  parpoae  of  proteoting  claimants  under  tax  deeds,  and  to 
that  end  it  is  pi-ovided  that  an  action  by  the  owner  shall  be 
barred  if  not  brought  within  five  years  after  the  sale  thereof. 
The  bar  in  this  case  ia  against  appellants.  It  ia  not  a  good 
defense  to  appellee's  action.  A  demurrer  to  the  second 
defense  was  therefore  properly  sustained.  Moreover,  as 
plaintiff,  with  color  of  title,  had  paid  all  taxes  upon  said 
property  for  five  successive  years,  his  title  was  protected  by 
sec.  2187,  Oen.  Stats.,  1683;  Mills'  An.  Stats.,  sec.  2d24. 
De  Foretta  v.  Oast,  ante^  307. 

The  foui-th  defense  need  not  be  separately  considered,  as, 
in  so  far  as  the  facts  pleaded  were  competent,  they  were 
admissible  under  the  general  issue. 

The  judgment  of  the  district  court  must  be  affirmed. 


Jackson  v.  Buknham. 

1.  BviDBDCB — HiPOTUBTicA.1.  Qdestiohs. 

A  hjpot^eUcal  questioQ  framed  upon  the  awumptJoa  that  tbe  ertdeom 
tends  to  prove  certain  facta,  and  which  ia  within  the  probable  or  poa- 
slbte  ranKO  of  the  evidence,  ia  not  objectionable. 

2.  Appkllaie  Practice — Bulb  of  Decision. 

It  being  tbe  exclusive  proviuce  of  the  jury  to  detenniiie  the  probative 
force  of  the  teatlmoDj,  and  the  facta  thereby  eatabliabed,  the  ver- 
dict will,  upon  review,  ba  accepted  as  concliisWo  as  to  such  matteia. 

3.  Uau-sactice. 

While  phyaictana  are  not  reBponstble  for  the  errora  of  an  enlightened 
judgment  where  good  judgntenta  ma;  differ,  they  will  be  charged 
with  error  onlj  where  auch  errors  conid  not  have  arisen  except 
from  want  of  reasonable  skill  and  diligence;  ;et,  whether  errora 
of  judgment  will  or  will  not  make  him  liable  in  agiven  case  dependa 
not  merely  that  he  may  be  ordlnoilly  akillful,  but  whether  he 
has  treated  the  cose  akillfully,  or  has  exerciaed  in  its  treatment 
such  reasonable  skill  and  diligence  as  is  ordinarily  exercised  In  his 
profession. 

4.  Sake. 

A  physician  or  surgeon  possessing  tbe  requisite  qualifications  applying 
bis  best  skill  and  judgment  with  ordinary  care  and  diligence  to  tbe 


ilzedbyGoOglc 


1895.]  Jackson  t.  Bttrnham.  63& 

examination  of  a  caoe.  Is  not  ratponilble  for  an  bouest  mletalce  or 
error  of  judgment  as  to  the  disease  or  best  mode  of  treatment. 
But  If  the  onllnaiy  and  established  practice  of  the  profession  is  to 
treat  an  ailment  In  a  particular  manner  and  the  attending  pbysiclan 
adopts  some  other  mode  that  proves  injurious,  it  is  Immaterial  how 
much  skill  he  poaseBaed,  slnoe  hla  failure  to  exercise  It  constitutes 
negligence. 

5.  Sauk. 

When  a  particQlar  mode  of  treatment  Is  upheld  by  a  consensus  of  opin- 
ion among  the  members  of  the  medical  profession,  it  should  be 
followed  b;  the  ordinary  pracUtloner,  and  if  he  sees  fit  to  experi* 
ment  with  some  other  mode,  he  does  so  at  his  periL 

6.  ItlHATEBIAI.  Ebbob. 

Only  prejudicial  error  constitutes  a  ground  for  reversal.  If  the  court 
can  see  that  upon  the  whole  testimony  and  under  the  governing 
principles  of  law,  the  result  reached  in  the  trial  of  the  cause  la  a 
just  one,  the  judgment  must  be  upheld. 

Appeal  from  the  Court  of  Appeals. 

Tms  action  was  originally  brought  by  Jesse  R.  Jacbson, 
in  the  district  ooort  of  Arapahoe  county,  against  N.  Q. 
Bumham,  to  reoover  damages  for  malpfacUce. 

The  complaint  avers,  in  substance,  that  the  defendant  was 
a  physician  eng^^ed  iu  the  practice  of  his  profession  at  the 
city  of  Denver ;  that  plaintiff  employed  him  to  treat  him  for 
a  malady  from  which  he  then  suffered ;  that  defendant  en- 
tered upon  such  employment,  and  undertook,  as  a  physician 
and  eurgeoD,  to  administer  medicines  and  cui'e  him  of  said 
malady;  "that  said  defendant  did  not  use  reasonable,  ordi- 
naiy,  due  and  proper  care  or  skill  in  his  treatment  of  this 
plaintiff,  and  in  endeavoring  to  cui'e  this  plaintiff  of  the  said 
malady  in  this,  that  this  plaintiff  being  afflicted  with  phimosis, 
or  an  adherence  of  the  prepuce  or  foi-eskin  of  the  penis  to  the 
head  thereof,  and  a  consequent  swelling  thereof,  the  said  de- 
fendant, instead  of  slitting  up  the  prepuce  or  foreskin  to  the 
corona,  etc.,  and  thus  freeing  the  glands  of  the  penis  and 
allowing  circulation,  and  using  other  appliances  and  reme- 
dies, as  is  the  reasonable,  usual  and  ordinary  method  adopted 
by  the  profession  in  such  cases  as  this,  to  prevent  gangrene 
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and  Bloughing,  etc.,  wrongfully,  negligently  and  unskillfully 
applied  and  directed  to  be  applied  aiid  kept  on  the  penis  of 
this  plaintiff  a  flaxseed  meal  poultice,  which  application, 
under  the  circumstances  and  in  the  condition  of  plaiiitifTs 
malady,  aggravated  Baid  malady,  and  accelerated  that  con- 
dition of  gangrene  and  sloughing  which  followed,  and  which 
might  have  been  prevented  by  proper  treatment,  and  that 
thus  the  said  defendant  wrongfully,  negligently  and  unsldll- 
fully  treated  this  plaintiff,  and  wrongfully,  negligently  and 
unskillfully  neglected  to  use  the  proper  and  ordinary  means 
and  care  whereby  this  plaintiff's  member  aforesaid  might 
have  been  saved  and  cured  or  relieved. 

"  Fourth.  That  by  reason  of  the  premises,  the  wrongful, 
negligent,  careless  and  unskillful  treatment  of  this  plaintiff 
by  the  said  defendant,  and  without  any  fault  on  the  part  of 
the  plaintiff,  gangrene  and  sloughing  set  in,  and  it  became 
necessaiy  to  amputate,  and  the  physicians  attending  this 
plaintiff  did  amputate  his  penis  wholly  from  the  body ;  that 
this  plaintiff  has  been  injured  in  his  health  and  constitution  ; " 
etc.,  and  prays  judgment  in  the  sum  of  J20,000. 

Defendant,  for  answer,  admits  that  he  was  a  practicing 
physician  and  was  called  to  attend  upon  and  administer 
medicine  to  plaintiff,  but  denies  generally  each  and  every 
other  allegation  conttuned  in  the  complaint.  The  cause  was 
tried  to  a  jury ;  verdict  and  judgment  rendered  in  favor  of 
plaintiff  for  the  sum  of  $5,000.  From  this  judgment  the 
defendant  appealed  to  the  court  of  appeals,  which  court  re- 
versed the  judgment  of  the  disti-ict  court.  From  this  judg- 
ment, plsintiff  brings  the  case  here  on  appeal. 

Mr.  A.  H.  Wtckoff  and  Mr.  C.  H.  Bhibrly,  for  appellant. 

Messrs.  Wolcott  &  Vailb  and  Mr.  Henry  F.  May,  for 
appellee. 

Mb.  Justicb  Goddabd  delivered  the  opinion  of  the  court. 

The  Dumeroos  erroTS  aaaigned  aie  directed  to  the  admia- 
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Biou  of  improper  testimony  and  to  the  giving  and  refusing  of 
instructions.  Tlioae  unsigned  upon  the  adminsion  of  testi- 
mony are  priucipally  based  upon  the  court's  permitting  the 
expert  witnesses  on  the  pait  of  plaintiff  to  answer  the  liy- 
potbetical  question  propounded — firet,  because  it  was  not 
limited  to  undisputed  i&oU ;  and,  second,  because  it  assumed 
facts  that  were  not  in  evidence.  This  objection  is  not  well 
taken  upon  either  ground.  A  hypothetical  question  is  framed 
upon  the  assumption  that  the  eviderice  tends  to  prove  cei^ 
tain  facts,  and  if  within  the  probable  or  possible  range  of 
the  evidence,  it  is  nnobjectionable.  Ootilieb  v.  Sarbnan,  3 
Colo.  53 ;  Cowley  v.  The  People,  83  N.  Y.  464 ;  Harnett  v. 
Qarvey,  66  N.  Y.  641 ;  Quiterman  v.  L.  N.  Y.  ^  P.  S.  Co., 
83  N.  Y.  358. 

In  tlie  hypothetical  question  propounded  in  this  case,  couq- 
Bel  for  plaintiff  assumed  the  facts  in  accordance  with  his 
theory  of  what  the  evidence  tended  to  prove.  It  was  not 
essential  that  such  facts  should  be  undisputed.  It  was  the 
province  of  the  jury  to  deteimine  whether  they  were  actually 
proved.  As  was  said  by  Folger,  C.  J.,  in  the  case  of  Cowley 
V.  The  People,  supra,  in  discussing  this  question : 

"The  claim  is  that  a  hypothetical  question  may  not  be 
put  to  an  expert  unless  it  states  the  facts  as  they  exist.  It 
is  manifest,  if  this  is  the  rule,  that  in  a  trial  where  there  is 
a  dispute  as  to  the  facte,  which  can  be  settled  only  by  the 
jury,  Uiere  would  he  no  room  for  a  hypothetical  question. 
The  veiy  meaning  of  the  word  is  that  it  supposes,  assumes 
something  for  the  time  being.  Each  side,  in  an  issue  of  fact, 
has  ite  theory  of  what  is  the  true  state  of  the  facts,  and  a»- 
Bumes  that  it  can  prove  it  to  be  so  to  the  satisfaction  of  the 
jury  i  and  so  assuming,  shapes  hypothetical  questions  to  ex- 
perts accordingly." 

Without  noticing  in  detail  the  testimony  relied  on  as  tend- 
ing to  establish  the  facts  assumed  in  the  question  complained 
of,  suffice  it  to  say  we  find  ample  testimony  in  the  record 
tending  to  support  each  and  every  phase  of  the  question, 
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and  sufficient  to  justify  the  submisstoD  of  the  same  to  tli6 
juiy. 

The  cause  oF  action  eat  forth  in  the  complaint  is  that 
pUintiff  was  afflicted  with  phimosis;  that  the  prepuce  or 
foi-eskin  adhered  to  the  head  oE  the  penia  and  caused  a  con- 
strioUon  or  atrangulatioa  that  prevented  cii-culation  and 
produced  a  swelling  theraof ;  th»t  hy  reason  of  negligence 
and  unskillful  and  improper  treatment  hy  defendant,  gitngrene 
set  in  and  destroyed  the  oi-gan.  Upon  this  theory  the  case 
was  tried  by  the  plaintiff,  and  in  support  thereof  he  offered 
testimony  to  show  the  condition  of  the  peub  at  the  time 
defendant  had  charge  of  the  case.  The  defendant,  by  his 
answer,  in  effect  denied  that  phimosis  was  the  malady  from 
which  plaintiff  suffered,  and  by  his  evidence  sought  to  show 
that. the  predisposing  cause  of  the  swollen  condition  of  the 
oi^an  was  an  ulceration  of  the  uiinal  canal;  and  that  for 
auoh  a  case  he  used  the  proper  treatment.  Thei-efore,  it  be- 
came the  importaut,  if  not  the  controlling  question  in  the 
case,  which  of  these  respective  theories  was  coriect,  since 
tlie  propriety  of  defendant's  treatment  of  plaintiff  depends 
upon  which  was  the  correct  diagnosis,  and  wlietlier  defend- 
ant  exercised  ordinaiy  care  and  skill  in  examining  the  case, 
as  well  as  in  applying  remedies.  To  determine  this,  resort 
must  be  had  to  the  opinion  of  experts,  based  upon  the  ulti- 
mate facts  as  the  jury  may  find  them  established  by  the 
weight  of  the  evidence.  Perceiving  no  error,  therefore,  in 
the  admission  of  testimony,  and  it  being  the  exclusive  prov- 
ince of  the  jury  to  determine  its  probative  force  and  the 
facts  established  thereby,  we  ai-e  pi-ecluded,  on  this  review, 
■from  discussing  the  credibility  of  the  witnesses  or  the  weight 
of  their  testimony ;  nor  are  we  at  liberty  to  substitute  our 
opinion  for  that  of  medical  experts  as  to  the  proper  mode  of 
ti-eatment,  but  must  accept  the  vei-dict  as  conclusive  of  the 
correctness  of  pluntifTs  theoiy  that  the  malady  from  which 
he  sufferad  was  phimosis,  and  that  the  mode  of  treatment 
adopted  by  defendant  was  improper  and  injunnoa. 

It  only  remains  for  us  to  determine  whether  the  testimony 
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WHS  sabmitted  to  the  jury  under  instructions  which  correctly 
define  the  law  applicable  to  the  case.     We  think  that  the 
instmctions,  taken  aa  a  whole,  correctly  define  the  nature 
and  extent  of  the  obligation  that  a  physician  or  surgeon 
assumes  when  he  accepts  employment  in  his  professional 
capacity.     They  certainly  embody  the  law  on  the  subject  as 
uniformly  laid  down  by  text  writers  and  announced  in  the 
adjudicated  cases.    They  state,  in  snbetauce,  that  by  holding^ 
himself  out  to  the  world  as  a  physician  and  surgeon,  he  im-  | 
pliedly  contracts  that  he  possesses  the  i-easonable  degree  of  ; 
skill,  learning  and  experience  which  good  physicians  and 
surgeons  of  ordinary  ability  and  skill,  practicing  in  similar  ; 
localities,  ordinarily  possess;  that  in  judging  of  the  proper  \ 
degree  of  skill  in  any  given  case,  regard  is  to  be  had  to  the  ' 
advanced  state  of  the  profession  at  the  time ;  that  he  will  ' 
use  his  skill  with  ordinary  care  and  diligence  according  to  ', 
the  circumstances  of  the  case,  and  is  liable  only  for  ordinary 
neglect ;  that  he  does  not  undertiike  to  warrant  a  cure,  but  > 
only  to  exercise  a  reasonable  amount  of  knowledge,  skill 
and  care  in  diagnosing  the  case  and  in  applying  the  remedies ; 
and  the  jury  are  expressly  told  that  if  they  should  find  that 
defendant  brought  to  the  treatment  of  plaintiff  snch  ordi.- 
naiy  degree  of  knowledge  and  such  skill  and  judgment,  the 
plaintiff  could  not  recover. 

Wii  do  not  understand  that  counsel  for  defendant  seriously 
controverts  the  correctness  of  the  foregoing  rules,  but  relies 
for  a  reversal  of  the  judgment  I'ather  upon  the  refusal  of  the 
court  to  give  certain  specific  instructions  requested  by  him, 
and  the  giving  of  particular  instructions  asked  by  plaintiff, 
notably  the  refusal  to  give  the  following: 

"If  you  believe  that  the  defendant  exercised  his  best  judg- 
ment  in  diagnosing  the  plaintiff  ^  case,  and  in  applying  rem- 
edies thereto,  the  plaintiff  cannot  recover,  although  you 
may  believe  that  the  defendant  was  mistaken  as  to  the  true 
character  of  the  disease." 

While  it  is  true  that  physicians  "  are  not  responsible  for 
the  errors  of  an  enlightened  judgment  where  good  judg- 
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meuts  may  differ,  •  •  •  they  will  bo  charged  with  error, 
or  should  be,  only  where  such  errors  could  not  have  ariBen 
except  from  want  of  reasonable  skill  and  diligence"  (Elwell 
on  Malpractice,  etc.,  pp.  29,  30) ;  yet,  as  is  said  by  Ewing,  J., 
in  discussing  a  like  instruction  in  the  case  of  Wett  v,  Martin, 
31  Mo.  375,  "  whether  errors  of  judgment  will  or  will  not 
make  a  sui^on  liable  in  a  given  case  depends  not  merely 
upon  the  fact  that  lie  may  be  ovdinaiily  skillful  as  such,  but 
whether  he  has  treated  the  case  skillfully,  or  has  exeraised 
in  its  treatment  such  reasonable  skill  and  diligence  as  is 
ordinaiily  exei'cised  in  his  profession." 

If  it  be  conceded,  as  counsel  for  defendant  contends,  that 
by  the  pleadings  it  is  admitted  that  defendant  possesses  the 
requisite  skill  and  judgment,  the  gi-avamen  of  this  case  be- 
ing that  he  neglected  to  exercise  ordinary  care  and  diligence 
ID  bis  examination  and  in  using  such  skill  and  judgment  in 
the  diiLgnosLS  of  the  case,  as  well  as  in  applying  remedies, 
the  instruction  is  objectionable  in  that  it  exempts  defendant 
from  responsibility  if  he  used  his  best  judgment,  notwith- 
standing he  may  have  been  inattentive  or  careless  in  his 
oxarainatioQ  of  the  case,  or  whether  the  case  was  such  that 
the  proper  mode  of  treatment  was  involved  in  doubt. 

After  a  most  thoiougb  and  careful  examination  of  the 
record,  and  especially  of  the  iiiatiuctions  passed  upon  by  the 
court  of  appeals,  we  are  unable  to  concur  in  the  conclusion 
reached  b}'  that  court;  and  while  of  the  opinion  that  some 
of  them  ai'e  subject  to  criticism,  we  think,  nevertheless,  that 
when  read  in  connection  with  the  general  charge,  they  can- 
not be  held  to  constitute  reversible  error. 

The  first  one  in  oi-der  and  importance  is  number  5,  and 
reads  as  follows : 

"  If  you  find  from  the  evidence  that  this  defendant,  in  the 
treatment  of  the  plaintiff,  omitted  the  ordinary  or  established 
mode  of  treatment,  and  pursued  one  that  has  proved  injuri- 
ous, it  is  of  no  consequence  how  much  skill  he  may  have ; 
he  has  demonstrated  a  want  of  it  in  the  treatment  of  the 
particular  case,  and  is  liable  in  damages." 
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Ab  a  general  abstract  propoeition  of  law,  this  instruction 
may  be  Bubject  to  criticism.     It  ia  not  always  true  that  a 
physician,  by  failing  to  use  the  "ordinary  or  established 
mode  of  ti-eatment,"  demonstrates  a  want  of  skill;  but  in  a"^ 
case  involving  doubt,  or  when  thera  are  reasonable  grounds  I 
for  a  difference  of  opiuion  as  to  the  nature  of  the  disease  ' 
and  the  proper  mode  of  treatment,  if  a  physician  or  surgeon   1 
possessing  the  requisite  qualifications  applies  his  best  skill   { 
and  judgment,  with  oi-dinary  care  and  diligence,  to  the  ex-  ' 
amination  and  treatment  of  a  case,  he  is  not  responsible  for 
an  honest  mistake  or  error  of  judgment  as  to  the  character 
of  the  disease  or  the  best  mode  of  treatment.     Patten  v.  \ 
Wiggin,  51  Me.  594.     But  when  read  iu  view  of  the  issue-, 
presented  by  the  pleadings  in  this  case,  and  in  the  light  of 
the  testimony  introduced,  we  do  not  think  the  instruction 
oould  have  misled  the  jury  to  the  prejudice  of  defendant. 

As  above  stated,  the  complaint  alleges  that  plaintiff  was 
Buffeiing  from  phimosis,  and  that  the  ordinary  method  adopted 
by  the  profession  in  the  treatment  of  such  cases  was  to  slit 
up  the  prepuce  or  foreskin  ;  that  defendant  wix)i)gfully  neg- 
lected to  adopt  this  method  and  applied  a  different  remedy, 
which  aggravated  the  malady  and  accelerated  gangrene, 
which  caused  a  destruction  of  the  member. 

These  allegations  were  denied  by  defendant,  and  upon  this 
issae  the  jury  were  called  to  pass.  We  find  abundant  evi- 
dence in  the  record  to  tlie  effect  that  the  plaintiff  was  afflicted 
with  phimosis,  and  that  the  ordinary  and  established  prac- 
tice of  the  profession  was  to  treat  that  ailment  in  the  manner 
alleged  in  the  complaint;  and  in  fact  the  defendant  himself 
testified  that  such  was  the  proper  treatment  of  that  malady. 
It  therefore  became  a  pertinent  inquiry  to  be  submitted  to 
the  jury  whether  the  evidence  showed  an  established  mode 
of  treatment  in  such  a  case,  and  if  so,  whether  defendant 
adopted  some  other  mode  that  proved  injurious ;  and  if  he 
did,  it  was  immaterial  bow  much  skill  he  possessed,  since  his 
failure  to  use  it  constituted  such  negligence  as  would  render 
him  liable.    As  was  said  in  the  case  of  Patten  v.  WiggiTi, 
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tupra :  "  If  the  case  ia  such  that  no  pbyaician  of  ordinary 
knowledge  or  skill  would  doubt  or  hesitate,  and  but  one 
course  of  treatment  would  by  suob  professional  men  be  sug^ 
gested,  then  any  other  oonrae  of  treatment  might  be  evidence 
of  a  want  of  ordinary  knowledge  or  skill,  or  care  and  atten- 
tion, or  exercise  of  bis  best  judgment,  and  a  physician  might 
be  held  liable,  howerer  high  his  former  reputation." 

In  this  connection,  although  out  of  its  order,  vre  notice  in- 
struction number  16,  as  it  embodies  aomewhat  the  same  prin- 
ciple, in  the  following  language : 

*'  That,  if  writers  on  the  treatment  of  phimosis,  or  practical 
surgeons  presci-ibe  a  mode  of  treatment,  it  b  incumbent  on 
surgeons  called  on  to  treat  such  an  ailment  to  conform  to 
the  system  of  treatment  thus  established,  aud  if  they  depart 
from  it  they  do  so  at  tbeir  peril." 

The  learned  wiitei-  of  the  opinion  of  the  court  of  appeals 
condemns  this  instruction  because  it  contravenes  the  rule 
that  the  criterion  by  which  to  judge  of  the  correctness  of  a 
particular  mode  of  treatment  must  be  one  univei-sally  adopted 
by  the  profession,  and  that  the  language  used  in  the  iiistruc- 
tion  may  be  construed  to  mean  that  a  treatment  prescribed 
by  some  writers  or  tome  surgeons  may  not  be  departed  from 
without  pei'il ;  and  for  the  further  reason  that,  if  sustained, 
the  rule  announced  will  prohibit  further  progress  in  surgery. 

We  do  not  think  the  language  used  should  be  construed, 
or  that  the  jury  could  have  uudei'stood  it  to  mean,  that  a 
treatment  laid  down  by  tome  wnters  or  practiced  by  tome 
surgeons  should  control,  but  that  it  clearly  conveys  the  idea 
that  the  mode  of  treatment  meant  is  one  which  writers  and 
the  profesdion  universally  commend. 

With  this  construction,  the  rule  announced  is  correct. 
There  must  be  some  criterion  by  which  to  test  the  proper 
mode  of  treatment  in  a  given  case,  and  when  a  particular 
mode  of  treatment  is  upheld  by  a  concensus  of  opinion  among^ 
the  members  of  the  profession,  it  should  he  followed  by  the 
ordinary  practitioner ;  and  if  a  physician  sees  fit  to  ezperi- 
ment  with  some  other  mode,  he  should  do  so  at  his  peril. 
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In  other  words,  be  must  be  able,  in  the  case  of  deleterious 
results,  to  satisfy  the  jury  that  he  had  reason  for  the  faith 
that  was  in  bim,  and  justify  his  experiment  by  some  reason- 
able theory.  Aa  was  said  in  the  case  of  Carpenter  v.  Blake, 
60  Barbour,  488 : 

"  Some  standard,  by  which  to  determine  the  propriety  of 
treatment,  must  be  adopted ;  otherwise  experiment  will  take 
the  place  of  skill,  and  the  reckless  experimentalist  the  place 
of  the  educated,  experienced  practitioner.  If  the  case  is  a 
new  one,  the  patient  must  trust  to  the  skill  and  experience 
of  the  sur^on  he  calls ;  so  most  he  if  the  injury  or  the  dis- 
ease is  attended  with  injury  to  other  parts,  or  other  diseases 
have  developed  themselyes,  for  which  there  is  no  established 
mode  of  treatment.  But  when  the  case  is  one  as  to  which  a 
Bj'stem  of  treatment  has  been  followed  for  a  long  time,  there 
should  be  no  departure  from  it,  unless  the  surgeon  who  does 
it  is  prepared  to  take  the  risk  of  establishing,  by  his  success, 
the  propriety  and  safety  of  his  experiment. 

"  The  rule  protects  the  community  against  reckless  experi- 
ments, while  it  admits  the  adoption  of  new  remedies  and 
modes  of  treatment  only  when  their  benefits  have  been  dem- 
onstrated, or  when,  from  the  necessity  of  the  case,  the  sur- 
geon or  physician  must  be  left  to  the  exercise  of  his  owu 
skill  and  experience." 

And,  furthermore,  this  instruction  could  n»t  in  any  event 
be  prejudicial  to  the  rights  of  defendant,  since  the  evidence 
before  the  jury  concurred  as  to  the  proper  treatment  to  be 
used  in  a  case  of  phimosis,  and  there  was  therefore  no  con- 
tention as  to  different  modes  of  treatment,  should  the  jury 
find  from  the  evidence  that  plaintiff  suffered  from  that  mal- 
ady. And  when  we  limit  our  investigation  to  the  testimony 
upon  which  the  case  was  submitted  to  the  jury,  as  we  must, 
we  find  no  possible  aspect  of  the  case  in  which  the  instruction 
complained  of  could  constitute  prejudicial  error. 

The  following  instruction,  number  8, — "  If  the  jury  find 
from  the  evidence  that,  through  the  negligence  of  the  de- 
fendant, gangrene   attacked  the  plaintiff  and   necessitated 
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tbe  ampiitation  of  the  organ,  or  if  you  find  that  gangrene 
had  set  in  upon  the  first  vidit  of  the  defendant,  yet  he 
neglected  to  take  the  proper  aiid  ordiaaiy  measures  to 
prevent  its  progress,  and  thus  necessitated  amputation,  or 
greater  amputation  than  would  otherwise  have  been  neces- 
sary, he  is  liable  in  dami^es," — was  held  to  be  error  by  the 
court  of  appeals  because  it  assumed  at  the  time  Dr.  Burnham 
was  called,  and  during  the  time  be  was  in  attendance,  gan- 
grene had  set  in  ;  and  further,  because  the  record  failed  to 
disclose  testimony  satisfactorily  establishing  that  fact,  and  it 
was  a  conclusion  of  the  court  wholly  unwarranted  by  the 
evidence. 

We  are  unable  to  concur  in  this  view  for  either  of  tbe  rea- 
sons stated.  We  cannot  see  wherein  the  instruction  contains 
any  assumption  of  fact,  but  we  think  it  clearly  leaves  the 
finding  of  the  facts  to  the  jury.  We  furthermore  find  con- 
siderate testimony  tending  to  establish  the  fact  that  gan- 
grene had  set  in  during  the  time  at  least  that  defendant  was 
treating  the  case,  and  certainly  much  evidence  that  very 
etroiigly  supports  the  conclusion  that  even  if  it  had  not  set 
in  on  his  first  visit,  that  tlirough  his  negligence  gangrene  at- 
tacked the  plaintiff  and  necessitated  the  amputation.  Upon 
this  point  the  plaintiff  testified,  inter  alia : 

"When  he  (referring  to  defendant)  was  there  Tuesday 
morning,  he  did  not  ask  me  to  feel  of  the  organ  and  tell  whnt 
I  felt ;  but  then  I  was  handling  it.  •  •  •  This  gas  came  out 
and  bloodlike,  and  he  saw  that.  ■  •  *  The  head  was  per- 
fectly black,  and  the  skin  part  looked  as  though  there  was 
corruption  under  it,  ready  to  break  out ;  looked  whitish  all 
from  the  head  back  to  a  half  inch  or  so  from  the  body." 

Peter  Vass,  a  witness  for  plaintiff,  testified  on  this  point: 
"  I  had  sole  chai^  of  making  and  putting  on  the  poultices. 
I  first  detected  any  odor  on  Tuesday,  •  •  •  When  I  first 
noticed  the  odor,  the  head  of  the  penis  was  very  dark — not 
the  natural  color  of  the  skin.  •  •  *  When  I  would  touch 
it,  it  seemed  as  though  it  was  dead ;  like  you  press  your 
flesh  down  and  it  didn't  stay  there ;  thero  was  no  life." 
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P.  D.  Rothwell,  a  physician,  testified :  "  Was  called  on  the 
8th,  Wednesday  night.  *  *  •  I  examined  the  organ  by  tak- 
ing it  in  my  hand  and  pressing  upon  tt,  and  determining  the 
natui-e  as  near  as  I  could  what  constituted  or  made  that 
swelling.  I  told  him  it  was  gangrenous,  and  I  didn't  wish 
to  have  anything  to  do  with  Uie  case." 

William  B.  Craig  testified :  "  I  am  a  physician ;  have 
piacticed  since  1875 ;  was  called  in  consultation  with  Dr. 
Rothwell  in  plaintifTa  case  Wednesday  evening,  between 
eight  and  nine  o'clock,  January  8th;  found  the  penis  in  a 
state  of  gangrene.  As  far  as  I  could  judge  from  the  histoiy 
of  the  case  and  condition  of  the  organ,  the  gangrene  was  due 
to  phimosis.  *  *  *  The  head  was  shrunken,  mummified  in 
appearance.  Strangulation  had  taken  place  when  I  saw  it. 
*  *  *  It  was  impossible  to  say  just  how  long  gangrene  had 
existed  in  the  glands.  It  had  existed  for  some  time.  I 
should  judge,  from  the  extent  of  the  gangrene,  the  whole 
oi-gan  was  more  or  less  gangrenous.  It  was  my  impression 
then,  and  it  is  now,  that  the  constriction  was  from  congen- 
ital phimosis — that  was  the  predisposing  cause.  •  •  " 

"  Q.  What  other  symptoms  have  you  besides  color  to  detect 
gangrene?  A.  Why,  the  sensation  transmitted  to  you  by 
the  touch  ;  feeling  of  the  tissues  and  cracking  sensation  in 
the  formation  of  the  gas  and  the  composition  of  the  parts. 
The  swollen  condition,  and  possibly  the  degree  of  the  tem- 
perature of  the  parts,  determine  gangrene  from  that  source 
AS  well.  *  •  •  From  the  condition  of  the  person  at  my  first 
visit,  my  opinion  was  that  there  was  a  time  when  libei-ation 
of  this  compression  or  constriction  would  have  prevented 
gangrene  of  the  glands  in  the  body." 

William  A.  Rothwell  testified:  "At  the  first  cut  the  skin 
and  tissue  under  the  cut  was  alive,  the  center  part  entirely 
dead.  *  *  *  It  was  all  gangrenous  up  to  the  roots.  When 
I  went  there  it  was  very  much  swollen,  and  on  pressure  gas 
came  off  arid  the  smell  was  simply  terrible." 

John  Boice  testified  :  ."  I  am  a  suigeon.  *  *  *  Made  it  a 
specialty  for  twelve  years ;  was  called  in  consultation  with 
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Dr.  Craig  and  Dr.  Rothvell  to  the  plaintiff  about  8th  of  Jan- 
uaty  last;  think  I  saw  him  on  the  9th  with  Dr.  RoUiwel) ; 
Dr.  Craig  waa  not  present  I  found  the  penia  very  much 
swollen  with  the  prepuce  slit  up  to  the  corona  and  the  glaudii 
in  a  sloughing  condition." 

The  defendant  himself  testified:  "I  examined  the  organ 
as  far  as  I  could,  but  I  found  it  in  a  filthy  condition.  Not 
only  in  appearance,  but  in  odor  it  was  filthy.  It  was  prac- 
tically what  I  would  term  Btinking." 

On  cross-examination:  "Q.  Yon  saw  no  symptoms  of 
gangrene  ?     A.  I  saw,  sir,  a  condition  that  led  me  to  tear. 

"Q.  Gangrene?     A.  Yes,  sir. 

"Q.  What  are  the  different  kinds  of  gangrene,  doctor? 
A.  Well,  there  is  dry  gangrene  and  there  ia  moist  gangrene. 
Iq  this  case  it  was  moist  gangrene,  I  should  judge,  from  the 
symptoms  I've  heard.  "  •  • 

"  Q.  Doctor,  did  you  knovr  that  gangrene  had  set  in  at 
the  last  time  you  were  there  ?     A.  Not  positively,  sir. 

"  Q.  If  you  did  not  know  this,  why  did  you  prescribe  the 
disinfectant,  such  aa  charcoal?  A.  Well,  sir,  because  I 
feared — 

"Q.  You  feared  there  was?  A.  I  feared  there  might  be, 
air." 

Other  testimony  to  the  same  effect  appears  in  the  record, 
bat  we  have  cited  this  much  to  show  that  there  waa  evidence 
sufficient  to  justify  giving  tbis  instruction.  Whether  it  sat- 
isfactorily established  the  fact  that  gangrene  had  set  in  while 
Dr.  Burnham  was  attending  the  case,  or  resulted  through 
his  negligence,  waa  for  the  jury  to  determine,  and  the  ques- 
tion we  think  waa  properly  submitted  to  them  by  this  in- 
struction. 

The  objection  urged,  andsuatained  by  the  court  of  appeals, 
to  instruction  number  15,  ia  of  more  serioua  import  This 
iostruction  is  as  follows: 

"■  That  it  is  important  to  the  interests  of  sociefy  that  the 
profession  intrusted  with  the  pre%ervation  of  the  health  mid 
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lives  of  the  commaDity  should  be  held  to  a  strict  rule  of 
acoountability." 

This  is  not  tlie  afErmance  of  any  legal  proposition,  but  is 
true  only  as  a  statement  of  a  moral  obligation  that  i-ests  upon 
one  who  assumes  to  exercise  the  function  of  a  profession  that 
deals  with  the  impoitant  matter  of  life  and  death ;  and,  as 
well  said  by  the  learned  writer  of  the  opinion  of  the  court  of 
appeals,  "  that  it  Is  referring  to  matters  which  should  not  have 
been  called  to  the  attention  of  the  jury."  But,  notwithstand- 
ing this,  unless  it  may  be  held  to  have  in  some  way  prejudiced 
the  minds  of  the  jury  against  defendant,  it  does  not  constitute 
reversible  error.  That  it  could  not  have  had  that  effect 
when  construed  in  connection  with  the  other  instructions, 
wherein  the  court  had  repeatedly  advised  the  jur}'  as  to  the 
measure  of  defendant's  duties  and  obligations,  we  think  is 
evident.  They  had  been  told,  both  in  the  instructions  asked 
by  plaintiff  and  those  given  on  the  part  oE  defendant,  that 
the  defendant,  in  the  treatment  of  the  case,  was  required  to 
exercise  only  ordinary  care  and  skill,  and  that  he  could  be 
held  liable  only  for  ordinary  neglect.  The  expression,  there- 
fore, that  physicians  "  should  be  held  to  a  strict  rule  of  ac- 
countability," in  the  light  of  all  the  instructions,  must  have 
been  regarded  by  the  jury  in  the  sense  that  it  was  originally 
used  in  the  opinion  from  which  it  was  copied ;  and  that  is, 
that  a  compliance  on  their  part  with  their  legal  obligation 
should  be  strictly  enforced.  It  has  been  frequently  held 
that  only  prejudicial  error  constitutes  a  ground  for  reversal ; 
and  if  the  court  can  see  that  upon  the  whole  testimony  of 
the  case,  and  under  the  governing  principles  of  law,  the 
result  reached  in  the  trial  of  the  cause  is  a  just  one,  the 
judgment  must  be  upheld.     Schoolfitld  v,  Hotde,  IS  Colo.  894. 

Our  conclusion  is  that  the  record  in  this  case  does  not 
disclose  any  error  prejudicial  to  the  rights  of  defendant. 
The  judgment  of  the  court  of  appeals  is  accordingly  reversed, 
and  the  cause  remanded  to  that  court  with  instructions  to 
affirm  the  judgment  of  the  district  court. 

Revened. 
Vol.  XX— 35 
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DowNiKa  V.  Thb  Agricultubal  Ditch  Compaitt. 

1.  FUADITTO — Watkr  BiaHTB. 

It  Is  not  neoeMary  for  the  plaintiff  to  st^te  in  hiB  oompWnt  bow,  or  of 
whom,  he  acqotred  Us  superior  right  to  the  nse  of  mter.  If  bli 
light  Is  paramount,  it  Is  immaterial  to  Uie  defendant  when,  how  or 
from  whom  the  B&me  was  obt^ned. 

3.  SAifx. 

Where  the  grievance  of  which  the  pIsiDtiff  complains  Is  that  tiie  de- 
fendant has  deprived  htm  of  the  use  of  water  for  IrrlgaUng  his  lands, 
to  which  he  asserts  a  right  superior  to  that  of  the  defendant,  he 
must,  la  order  to  obtaia  relief,  show  In  his  pleading  that  he  has 
such  prior  right  and  that  the  defendant  has  anlawfuUf  deprived 
him  of  it. 

3.  Same. 

The  facts  which  are  essential  to  the  existence  of  rights  claimed  by  the 
plaintiff  should  be  concisely  set  forth  in  the  complainL  Allega- 
tions of  legal  conclusions  do  not  ^d  a  oompl^nt. 

4.  Sams. 

Brevity  In  pleadings  is  commendable,  bnt  It  cannot  be  allowed  at  the 
sacrifice  of  a  logioal  and  complete  statement  of  Uie  olUmate  facts. 

Error  to  the  Diatrict  Court  of  Jefferton  County. 

In  the  court  below  a.  demurrer  to  the  original  complaint 
was  austaiaed,  and  the  plaintiff  filed  his  amended  eomplunt, 
of  which  the  following  (omitting  the  formal  parts)  is  a  copy : 

"  That  the  said  defendant  is  a  corporation  duly  oi^nized 
tinder  the  laws  of  the  state  of  Colorado,  and  doing  business 
in  the  county  and  state  aforesaid ;  that  said  company  was  or- 
ganized on  01'  about  the  Eret  day  of  April,  A.  D.  1874;  that 
the  purpose  for  which  said  company  was  organized  was  and 
is  to  irrigate  lands  situate  in  range  69,  townships  3  and  4,  and 
other  lands  in  Jefferson  and  Arapahoe  counties,  in  the  state 
of  Colorado,  and  for  farming  and  stock  raising ;  that  the  cap- 
ital stock  of  said  company  is  $20,000,  divided  into  200  shares 
of  $100  each,  which  said  stock  was  and  has  been  issued ;  that 
the  water  for  sitid  defendant's  operations  is  taken  from  Vas- 
ques  Fork  or  Clear  Creek,  in  the  county  of  Jefferson  afore- 
said ;  that  the  lands  owned  and  occupied  by  the  plaintiff, 
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bei-einaft«r  mentioaed,  were  owned  aad  occnpted  by  said 
plfuntifi  ia  the  year  A.  D.  1869,  and  long  prior  to  the  con- 
Btruction  of  eaid  ditch  of  said  defendant's  and  the  said  plain- 
tiff was  then  entitled  to  water  for  the  irrigation  of  the  same 
from  said  Vasqnes  Fork,  or  Clear  Creek,  and  was  entitled 
to  have  said  water  conducted  through  said  ditoh  for  the  pur^ 
pose  aforesaid,  and  upon  the  construction  of  said  ditch  said 
plaintiff  procured,  as  hereinafter  stated,  from  said  ditch  com- 
pany, and  appropriated,  applied  and  diverted  two  hundred 
inches  of  said  water,  for  the  purposes  aforesaid,  and  has  never 
since  waived  or  abandoned  said  right  to  have  and  use  the 
said  two  hundred  inches,  but  is  still  entitled  to  the  sud  amount 
of  water ;  that  the  capacity  of  the  ditch  of  said  defendant  is 
about  six  thousand  inches ;  that  the  average  amount  of  water 
carried  by  said  defendant  in  its  said  ditch  during  the  irriga- 
ting season,  because  of  the  negligence  and  bad  management 
of  its  ofBcere,  servants  and  employees,  has  not  and  does  not 
exceed,  to  wit,  three  thousand  inches ;  that  the  said  defend' 
ant,  during  the  irrigation  season,  can  legally  obtain  sufSoient 
water  to  run  said  ditch  at  its  full  capacity,  to  wit,  at  six 
thousand  inches,  but  baa  hitherto  neglected  so  to  do ;  that 
by  the  by-laws  of  said  company  defendant,  no  one  can  obtain 
water  from  said  ditch  except  stockholders  in  said  company ; 
that  said  plaintiff  is  a  stockholder  in  said  company  and  has 
been  for  about  twelve  years  last  past  the  owner  and  holder 
of  three  shares  of  said  stock  which  is  in  the  name  of  said 
plaintiff  upon  the  books  of  said  company,  with  no  assess- 
ments or  other  indebtedness  thereon ;  that  said  plaintiff  owns 
and  occnpies  a  large  body  of  land,  to  wit,  five  huudred  acres 
of  land  situate  in  said  county  of  Jefferson,  and  within  the 
township  and  range  hereinbefore  mentioned,  under  cultiva- 
tion and  depending  on  the  waters  of  said  ditch,  so  taken 
from  said  Vasqnes  Fork,  and  capable  of  being  irrigated  and 
supplied  by  water  from  said  diteb,  and  for  the  purpose  of  se- 
curing bis  said  water  by  means  of  said  diteh  for  the  irriga- 
tion of  said  land,  said  plaintiff  became  a  stockholder  in  said 
company,  and  with  the  agreement  and  understanding  with 
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said  defendant  that  said  plaintiff  should  have  sufiScient  water 
to  ii'i'igate  the  said  land  properly  dnriog  the  irrigating  aea- 
Bon;  and  said  plaintiff  is  ready  and  willing,  and  has  always 
been  ready  and  willing,  to  pay,  and  has  tendered  the  said  de- 
fendant the  compensation  required  for  the  water,  to  wit, 
two  hundred  inches,  needed  by  said  plaintiff  to  irrigate  his 
said  land,  and  which  said  defendant  could  have  supplied  but 
for  its  collusive,  unjust  and  inequitable  discrimination  in 
the  distribution  of  said  water,  and  its  collusive,  fraudulent 
and  improper  management  of  its  said  business  in  the  prem- 
ises ;  that  if  said  defendant,  its  ofiGcers,  servants  and  employees 
would  carry  in  said  ditch  a  quantity  of  water  equal  to  its 
capacity,  and  would  properly  and  equitably  distribute  the 
watei3  so  carried  in  said  ditch,  said  plaintiff  might  have  suf- 
ficient water  to  irrigate  his  said  lands  during  the  irrigating 
season ;  that  said  plaintiff  became  a  stockholder  in  said  com- 
pany long  prior  to  numerous  stockholdera  (at  present  un- 
known to  plaintiff,  but  who,  when  discovered,  plaintiff  prays 
may  be  made  parties  hereto,  if  necessai-y),  but  that  said  sub- 
sequent stockholders  claim  the  right  under  and  by  virtue  of 
their  enid  stock,  and  not  because  of  any  prior  rights  over 
said  pluintiff,  tobeentitled  to  take  and  use  the  waters  of  said 
ditch  regardless  of  the  prior  rights,  appropriation,  uses  and 
rights  al  said  plaintiff,  and  said  defendant  has  heretofoi'e  and 
Ktiil  does  accede  to  and  comply  with  the  demands  of  said 
subsequent  stockholders,  to  the  great  damage  of  said  plain- 
tiff;  that  said  defendant  peisists  in  apportioning  the  waters 
of  said  ditch  in  accordance  with  the  shares  of  stock  held  by 
the  several  stockholdei'S,  and  not  in  accordance  with  the  ne- 
cessities of  the  land  to  be  irrigated  and  the  prior  rights  of  the 
parties  intei-ested  thei-ein,  and  tliat  could  and  otherwise  would 
be  irrigHted  and  supplied  with  water  finm  said  ditch ;  that 
said  plaintiff,  for  the  proper  irrigation  of  hid  said  land,  requires 
at  least  two  hundred  inches  of  water;  that  aud  defendant, 
being  able  to  supply  said  plaintiff  with  said  two  hundred 
inches,  has  heretofore  refused  so  to  do  on  request,  pretend- 
ing that  other  and  subsequent  stockholders  were  by  reason 
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of  tbeir  said  stock  entitled  to  take,  use  and  appropriate  the 
waters  of  said  ditch  in  the  proportion  of  forty  inches  to  each 
Bbare  of  stock,  and  said  plaintiff  avers  that  to  so  apportion 
said  water  would  more  than  exceed  the  capacity  of  said  ditch, 
and  that  certain  of  said  stockholders  have  no  lands  whatever 
to  be  or  that  could  be  in  any  circumstances  supplied  with 
water  from  said  ditch  for  imgation  or  any  other  purpose ; 
that  said  plaintiff  has  repeatedly  called  upon  certain  of  the 
stookholdei'B  as  well  as  upon  the  trustees  of  said  company 
defendant,  to  take  such  steps  as  would  remedy  the  grievances 
complained  of  herein,  but  that  said  stockholders  holding  a 
majority  of  said  stock  and  said  trustees  have  hitherto  neg- 
lected and  refused  to  do  anything  whatsoever  to  remedy  the 
grievances  aforesaid  ;  that  said  defendant  has  heretofore  and 
at  all  times  coUusively  and  contrary  to  equity  and  good  con- 
science discriminated  between  the  parties  entitled  to  water 
from  said  ditch,  and  has  hitherto  failed,  and  still  fails,  neg^ 
lect«  and  refuses  to  properly  and  equitably  distribute  the 
waters  of  said  ditch  and  to  supply  the  necessary  quantity  to 
said  plaintiff  and  other  prior  appropnators,  purchasers  and 
users  of  said  waters.  And  said  plaintiff  avei-s  that  without 
the  intervenlJon  of  this  honorable  court  he  is  remediless  in 
the  pr-emisea  and  the  grievances  aforesaid  will  be  continued 
by  sud  defendant  to  the  in-eparable  injury  and  damage  of 
said  plaintiff ;  that  said  defendant  should  be  restrained  by 
an  order  of  tlris  honorable  court  fi-om  supplying  or  attempt- 
ing to  supply  water  to  said  stockholders  apportioned  to  their 
stock  regardless  of  the  land  to  be,  and  which  would  othei^ 
wise  be,  supplied  with  water  from  said  ditch,  and  from  sup- 
plying the  more  recent  subscribers  to  said  stock,  to  the 
damage  of  the  older  and  prior  users  and  appropriators  of  the 
waters  of  said  ditch." 

Then  follows  the  pr-ayer  for  relief  by  way  of  injunction. 

To  this  amended  complaint  the  defendant  interposed  a 
demurrer  on  the  grounds  that  the  same  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action ;  that  it  is  uncertain 
and  insufficient  in  that  it  fails  to  state  with  sufficient  partic- 
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ularitj  tbe  facts  upon  which  the  plaintiff  relies  for  a  recorery, 
and  that  there  is  a  defect  of  parties  defendant.  This  demur- 
rer was  sustained  by  the  court  below  and  plaintiff  brings  the 
case  here  upon  a  writ  of  eiTor, 

Mr.  L.  B.  FBA.NCE,  for  plaintiff  in  error. 

Mr.  C.  J.  Hdohes,  foi-  defendant  in  error. 

Mb.  Justice  Campbell  deUvered  the  opinion  of  the  court. 

The  grievance  of  which  the  plaintiff  complains  and  which 
he  has  attempted  to  state  in  hid  complaint  is  that  the  defend- 
ant has  deprived  him  of  the  use  of  water  for  irrigating  his 
lands,  to  which  water  he  asserts  a  right  superior  to  that  pos- 
sessed by  the  defendant.  In  order  to  entitle  him  to  the 
relief  sought,  his  pleading  must  show  that  he  has  such  prior 
right  and  that  defendant  has  unlawfully  deprived  him  of  it. 
The  pleader  has  set  forth  at  coosideiable  length  what  he 
claims  to  be  the  facts  which  constitute  plaintiff's  priority, 
but  he  has  not  done  so  in  accordance  with  the  correct  rules 
of  pleading. 

There  are  three  different  phases  in  which  defendant's 
alleged  priority  may  be  considered.  It  might  be  iuferred 
that  he  claims  his  priority  by  virtue  of  an  appropriation 
made  long  before  the  construction  of  defendant's  ditch,  which 
he  never  surrendered  or  conveyed  to  defendant,  and  which, 
by  some  arrangement  with  the  defendant,  was  to  be  enjoyed 
by  plaintiff  through  the  defendant's  ditch.  It  may  be  in- 
ferred that  the  right  claimed  originated  as  the  resnlt  of  a  con- 
tract entered  into  between  the  plaintiff  and  defendant  at  the 
time  of  the  construction  of  the  defendant's  ditch,  whereby 
the  plaintiff  surrendered  and  conveyed  to  the  defendant  the 
prior  right  tlieretofore  possessed  by  him,  and  in  lieu  thereof 
defendant  agreed  to  supply  him  with  the  200  inches  of  water 
before  it  supplied  its  other  stockholders.  Another  iaference 
that  might  be  drawn  is  that  plaintiff  claimed  his  priority  over 
the  other  stockholders  of  the  defendant  company  because  his 
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purchase  of  stock  fi-om  the  defendant  company  was  prior  in 
time  to  the  purchase  of  stock  by  the  others. 

These  inferences,  however,  do  not  enable  us  to  i-eaeh  any 
conclusion  as  to  what  the  plaintiffs  contention  ia.  It  may 
be  said  that  it  was  unnecessary  for  plaintiff  to  state  how,  or 
of  whom,  he  acquii'ed  hia  superior  right ;  but  that,  if  his  light 
is  paramount,  it  is  imraateiial  to  the  defendant  when,  or  how, 
or  from  whom  the  same  was  obtained.  Counsel  for  the 
plaintiff,  however,  evidently  assumed  that  it  was  proper  to  do 
so,  as  the  pleading  sufficiently  manifests  ;  and  when  such  an 
attempt  is  made,  it  should  be  properly  cariied  out.  Plaintiff 
should  not  state  his  cause  of  action  in  terms  so  uncertain 
that  defendant  can  only  guess  which  of  these  three  infer- 
ences it  must  select  as  the  one  upon  which  plaintifF  relies. 

Especially  is  the  defendant  entitled  to  have  this  uncer- 
tainty removed  when  we  consider  the  ground  of  the  demurrer 
that  there  ia  a  defect  of  parties  defendant.  As  the  complaint 
is  now  framed,  it  is  impossible  to  say  whethec  or  not  this 
objection  is  well  taken.  If  plaintiff  relies  upon  a  superior 
right  which  the  law  implies  merely  from  his  prior  purchase 
of  stock,  then  it  may  be  possible  that  the  plaintiff  should 
make  the  other  stockholders  parties  to  the  action,  or  that 
the  court,  of  its  own  motion,  would  order  them  to  be  made 
•  defendants,  as  their  rights  might  be  directly  affected. 

The  allegations  of  negligence  and  unjust  discrimination, 
and  tlie  allegations  in  relation  to  the  inequitable  conduct  of 
the  defendant  in  depriving  the  plaintiff  of  the  water  which 
he  claims,  as  well  as  the  allegations  attempting  to  set  up 
plaintiff's  priority,  are  too  indefinite  to  call  for  an  answer. 
The  facts  which  constitute  the  things  which  are  essential  to 
the  existence  of  the  rights  claimed  by  plaintiff  should  be 
concisely  set  forth  in  the  complaint.  So  far  as  there  is  an 
attempt  to  state  them  at  all,  tliese  essential  elements  are 
alleged  merely  as  conclusions  of  law.  The  opinions  of  the 
thi'ee  justices  in  the  case  of  the  Tarmeri  S.  L.  C.  ^  R.  Co. 
tt  al.  V.  iSoutheorth,  13  Colo.  Ill,  upon  the  questions  of 
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pleading  determined  therein,  are  authority  for  holding  this 
complaint  bad  on  demurrer. 

Brevity  in  pleadings  id  highly  commendahle  and  will  be 
enooun^ed  in  every  legitimate  way  by  this  court;  hut  brev- 
ity cannot  be  allowed  at  the  sacrifice  of  a  logical,  complete 
statement  of  the  ultimate  facts  "in  ordinai'y  and  conciae 
language  without  unnecexsaiy  repetition."  When  all  these 
facts  are  properly  pleaded,  it  will  be  time  to  call  upon  this 
court  for  a  construction  of  the  so-called  prorating  iiiigating 
statutes,  and  for  a  ruling  as  to  whether  tliere  is  a  defect  of 
pai-ties  defendant.  The  demurrer  to  the  amended  complaint 
was  properly  sustained,  and  the  judgment  of  the  court  below 
is  affirmed. 


Wettekgbl  t.  Cm  op  Denvbb. 

1.  Obdixabcm. 

When  tlie  power  to  para  ad  ordinaoce  Is  not  exprestl;  conferred,  bat  la 
derived,  if  It  axiBta  at  all,  from  tfao  "  general  welfare  "  otause,  the 
reaaanablenesB  of  the  otdinanoo  U  a  matter  for  judicial  detenuina- 

tlOD. 

2.  Sauk. 

The  ordinance  of  the  d^  of  Denver  prohibiting  the  diatrlbntioa  of 
bandbUla,  etc.,  uatarally  tending  to  litter  the  streets  and  frighten 
horeee,  etc.,  is  reasonable. 

8.  Orai.  Instbuctionb. 

It  is  error  to  instruct  the  jury  orally  over  the  defendant's  objeotlun. 

4.  Pbactice— QuBBTTONB  OF  Law  asd  Fact. 

In  a  prosecution  tor  Tiolatlng  an  ordinance  prohihittag  the  distribution 
of  handbills,  eto.,  natnrally  tending  to  litter  the  streets  and  frighten 
horses,  etc.,  the  jury  must  determine  as  a  matter  ot  fact,  and  not 
the  court  as  a  matter  of  law,  whether  the  papert  distributed  oome 
vitbia  the  probibltion. 

£rror  to  the  County  Court  of  Arapahoe  Countif. 

The  plaintiff  in  error  was  found  guilty  in  the  police  court 
of  the  city  of  Denver  of  the  violation  of  an  ordiuanoe  of  said 
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city  which  prohibited  the  distiibutiiig'  of  hnndbilk  and  cir- 
culars upOD  the  streets.  He  appealed  to  the  county  court  of 
Arapahoe  county,  and  upon  tiinl  therei  before  the  court  and 
a  jury,  was  also  found  guilty  and  aentenced  to  pay  a  fine  of 
three  dollars  and  costs  of  the  prosecution.  From  that  judg- 
ment he  bi-ing»  the  case  to  this  court  upon  writ  of  error. 

Section  2  of  the  ordinance  upon  which  this  prosecution 
was  bnsed  is  as  follows : 

'•No  person  shall  band  to  or  offer  to  any  traveler  or  other 
person  traveling  along  or  upon  any  street,  alley,  Inne,  public 
place  or  enclosed  public  grounds  in  the  city  of  Denver,  any 
handbill,  paper,  advertisement,  circular  or  other  thing  of  such 
nature  or  character  that  the  traveler,  person  or  persons  tak- 
ing tiie  same  will  naturally  or  probably  throw  or  deposit  the 
Sftme  immediately  after  so  taking  the  same  upon  or  litter  or 
obstruct  any  street,  alley,  lane,  publio  place  or  enclosed  pub- 
lic grounds  in  said  city,  or  where  the  same  may  be  or  may 
become  calculated  to  frighten  or  injure  or  endanger  horses 
or  other  animals,  provided  that  this  ordinanoe  shall  not  be 
construed  to  interfere  with  or  restrain  the  selling  or  distrib- 
uting of  newspapers  or  periodicals,  but  suoh  sales  may  be 
canied  on  as  uow  permitted  and  regulated  by  law." 

Section  3  of  the  oi-dinanoe  provides  the  penalty  for  the 
violation  of  the  same,  which  is  a  fine  of  not  less  than  three 
nor  more  than  one  hundred  dollars  for  each  offense. 

The  provisions  of  the  city  chnrter  which,  it  is  claimed,  give 
to  the  council  power  to  pass  this  ordinanoe  are  seo.  20,  subdi- 
vision 40  of  the  city  charter,  on  page  85,  Session  Laws,  1885, 
which,  in  snbstnnce,  gives  the  council  power  to  pi'event  "  any 
practice  having  a  tendency  to  aunoy  peisons  passing  on  the 
streets  or  sidewalks,  or  to  frighten  teams  or  horses ; "  and 
what  is  commonly  known  as  the  general  welfare  olause,  which 
gives  the  city  oounoil  power  '*tu  make  all  ordinances  which 
it  may  deem  necessary  or  requisite  for  the  good  order,  health, 
good  government,  and  general  welfare  of  the  city." 

Mr.  J.  Wabkbb  Muja  for  plaintiff  in  error. 
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Mr.  F.  A.  Williams  and  Mr.  A.  B.  Sbamas,  for  plain- 
tiff in  error. 

Me.  Justiob  Campbell  delivered  the  opinion  of  the  court. 

There  are  a  nnmber  of  errors  assigned,  the  principal  one 
of  which  is  the  invalidity  of  the  ordinance.  There  are,  how- 
ever, two  other  questions  which  will  be  considered,  the  de- 
teiTniQation  of  which  will  work  a  reversal  of  this  judgment ; 
but  inasmuch  as  there  are  a  number  of  cases  pending  in  the 
court  below  which  depend  upon  the  decision  in  this,  we  have 
concluded  to  determine  the  main  point  involved  and  pass 
upon  the  constitutionalit;  of  the  ordinance. 

The  evidence  teuda  to  show  that  on  the  night  of  August  6, 
1890,  on  Larimer  street,  in  the  city  of  Denver,  between 
18th  and  19th  streets,  the  defendant,  with  others,  distributed 
to  travelei's  on  the  street,  whom  he  could  induce  to  take  the 
same,  600  or  700  circulars  or  handbills  about  7  by  10  inches 
in  size,  which  gave  the  names  of  the  six  o'clock  and  Sunday 
closing  houses  in  Denver  dealing  in  ready-made  clothing  and 
boots  and  shoes,  and  urged  the  public  to  patronize  them. 

At  the  same  time,  the  receivers  of  these  circulai-a  were 
requested  not  to  drop  them  on  the  streets,  and  some  of  those 
to  whom  such  requests  were  made  complied  therewith,  but 
others  dropped  them  on  the  street.  The  circulators  endeav- 
ored to  pick  up  such  as  were  thrown  away,  but  notwithstand- 
ing this,  some  of  these  circulars  were  deposited  on  the  street, 
and  found  there  and  on  the  sidewalks  the  following  morning. 

The  validity  of  this  oi-dinance  is  assailed  on  the  ground 
that  it  is  unreasonable.  It  is  contended  that  it  is  an  "at- 
tempt to  regulate  and  i-estrain  the  conduct  of  the  citizen  in 
matters  of  mere  indifference,  without  any  good  end  in  view;" 
that  it  aims  to  prohibit  the  caiTying  on  of  a  business  which, 
in  general,  and  in  itself,  is  lawful. 

The  legislature  not  having  conferred  upon  the  city  the 
express  authority  to  pass  an  ordinance  pi-ohibiting  the  dis- 
tiibuting  of  cii-culai-s  on  the  streets,  the  power,  if  it  exist  at 
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all,  must  be  derived  from  the  "general  welfare  "  clause  and 
ihe  power  given  to  prevent  "  practices  having  a  tendency  to 
irighten  teams  or  horses."  The  reasonableness  of  thin  ordi- 
nanoe,  therefore,  is  a  matter  for  judicial  determination.  No 
useful  purpose  would  be  subserved  by  following  counsel  for 
plaintiff  in  error  in  his  discussion  of  the  competitive  wage 
system,  of  the  conflicting  views  of  speculative  philosophera 
on  sociology,  or  of  the  rights  of  employers  and  employees,  all 
of  which  is  not  germane  to  the  present  discussion.  The 
right  of  clerks  to  combine  to  secure,  by  all  lawful  means, 
shorter  hours  or  higher  wages,  is  unquestioned,  and  needs 
no  argument  to  support  it.  Our  hearty  concurrence  in  all 
that  is  said  by  counsel  in  this  part  of  the  argument  would 
not  lead  us  to  a  decisiou  of  the  propositions  which  are  neces- 
sarily involved  in  the  determination  of  this  case.  We  pro- 
ceed at  once  to  adiscussion  of  the  main  point,  viz.,  the  validity 
of  the  ordinance. 

If  the  object  of  this  ordinance  la  to  prohibit  the  distribut- 
ing to  travelers  on  the  street  of  any  circular  or  handbill, 
iiTespective  of  its  character,  it  might  be  held  unreasonable, 
and  come  within  the  principle  announced  in  the  case  of  The 
People  V.  Armatroi^,  7S  Mich.  288.  The  section  of  the  ordi- 
nance held  unconstitutional  in  that  case  is  in  substance  aa 
follows : 

"  No  person  shall  himself,  or  by  another,  circulate,  distrib- 
ute or  give  away  circulars,  handbills  or  advertising  cards  of 
any  description  in  or  upon  any  of  the  public  streets  and  alleys 
of  said  city." 

As  the  court  in  that  case  said :  "  The  offense  is  made  com- 
plete in  itself  by  the  mere  act  of  distributing  or  giving  away 
these  enumerated  articles."  For  that  reason,  among  others, 
the  ordinance  was  declared  invalid.  In  the  ordinance  before 
this  court  such  are  not  Wa  provisions,  but  the  prohibition 
applies  only  to  the  distributing  of  handbilla  or  circulars  of 
such  a  character  or  nature  that  the  traveler  will  naturally  or 
probably  throw  the  same  immediately  after  so  taking  them 
upon  or  litter  the  street,  or  place  the  same  where  they  may 


Dicized  by  Google 


556  Wettknqel  v.  Denves.  [Jaa.  T^ 

be  01  mny  become  calculated  to  fiighten  or  injure  or  endanger 
hoi-ses.  So  that,  by  the  veiy  terms  of  the  ordinance,  the  offense 
is  made  to  coiisitst  not  in  the  mere  act  of  distributing  handbills 
or  circulai-s,  but  in  the  distributing  of  such  handbiUs  or  cir- 
culars as  will  probably  or  naturally  be  thrown  away  and 
result  in  the  Uttering  of  the  street  or  frightening  of  horses. 

In  Fraxee't  Cote,  63  Mich.  396,  commonly  Irnowa  as  the 
Salvation  Armj/  Ctue,  it  was  held  that  au  ordinance  which 
prohibited  all  periMins  from  pai-ading  or  ridiug  in  the  streets 
of  Grand  Hapids  with  musical  instruments,  etc.,  without 
having  first  obtained  the  consent  of  the  mayor,  was  void, 
because  it  sought  to  "suppress  what  in  general  is  perfectly 
lawful,  and  leaves  the  power  of  permitting  or  restraining 
processioos  to  an  unregulated  official  discretion." 

Hiese  cases  can,  we  think,  be  distinguished  in  principle 
from  the  oue  now  before  ue.  In  the  distributing  of  circulars 
or  handbills  which  are,  in  themselves,  unobjectionable,  or  in 
the  ptu-ading  of  the  streets  with  musical  instruments,  there 
is  nothing  unlawful,  and  an  absolute  prohibition  of  the  same 
might  be  beyond  the  power  of  the  city  council  to  enforce ; 
but  the  safety  of  the  people  who  use  the  streets  and  side- 
walks does  Inquire  some  restraint  upon  indiscriminate  dis- 
tributing of  handbills  and  circulars  of  such  a  nature  as  have 
a  tendency  to  frighten  hoi'ses,  or  which  will  litter  the  streets. 
It  is  a  matter  of  common  knowledge  that  uothing  is  more 
likely  to  frighten  boi^s  than  pieces  of  paper  carried  by  the 
wind  through  the  streets  around  and  about  the  places  where 
such  hoises  may  be.  Any  practice  which  naturally  tends  to 
cause  the  littering  of  the  street  with  loose  papers,  which, 
flying  about,  will  cause  fright  to  hoises,  and  so  tend  to  the 
in juiy  of  the  public,  is  not  a  lawful  practice,  and  the  enforce- 
ment of  this  oi'dinance  will  discourage  and  put  a  stop  thereto. 
In  another  view  of  the  case,  tliis  ordinance  is  reasonable. 
The  throwing  of  loose  handbills  and  circulars  into  the  street 
is  certainly  reprehensible,  and  is  a  matter  for  police  regular 
tion.  If  one,  therefore,  hands  to  another  a  handbill  which 
the  latter  natumlly  will  at  once  throw  into  the  street,  the 
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former  is  a  party  to  the  prohibited  act.  The  one  who  dis- 
tributes tlie  circular  to  the  one  who  actually  drops  it  in  the 
street,  to  the  injury  of  the  public,  is  just  as  guilty  as  he  who 
directly  drops  the  paper.  Indirectly,  he  contributes  to  the 
wrong,  and  should  be  held  liable  the  same  as  if  he  himself 
tlirew  into  the  street  the  objectionable  article. 

The  evident  object  of  the  ordinance  in  question  is  to  pre- 
vent the  littering -of  the  street  and  the  frightening  of  horses. 
Jt  cerbunly  tends  to  the  acconiplishniBnt  of  one  of  the  pur 
poses  for  which  the  city  was  incorporated,  viz.,  the  protec- 
Uoii  of  its  inhabitants  from  danger  as  they  pass  along  its 
streets,  engaged  iu  their  business.  Such  an  object  is  cer- 
tainly legitimate,  and  the  means  employed  are  reasonable  and 
surrounded  by  sufficient  safeguards.  The  ordinance  is  free 
from  the  objections  which  seem  to  prevail  with  the  supreme 
court  of  Michigan  in  the  cases  cited.  With  the  construotioD 
which  we  have  put  upon  the  section  under  consideration, 
"  tiie  actual  operation  of  the  ordinance  in  all  cases  which 
may  be  brought  thereunder"  cannot  result  in  the  injustice 
which  is  urged  as  likely  to  follow  its  enforcement.  We  hold 
the  ordinance  valid,  as  a  reasonable  exercise  of  the  police 
power  of  the  city  delegated  to  it  by  the  legiulature. 

There  are,  however,  errors  apparent  in  the  record  which 
compel  a  reversal  of  this  case.  Over  the  objection  of  defend- 
ant's counsel,  the  court  orally  instructed  the  jury.  This  is 
error.  Lee  v.  Stahl,  9  Colo.  208 ;  Code  of  1887,  sec.  187, 
subdivision  6. 

Defendant  had  the  right,  so  far  as  tliis  ordinance  is  con- 
cerned, to  distribute  any  circulars  that  were  not  of  the  ob- 
jectionable character  enumerated.  The  evidence,  either  of 
the  plaintiff  or  defendant,  should  show  that  the  circulars  or 
handbills  distributed  by  the  defendant  came  withlii  the 
enumeration  of  those  whose  distribution  the  oi'dinance  pro- 
hibited. Whether  or  not  they  were  of  such  character  was  a 
question  of  fact  for  the  jury,  not  a  matter  of  law  for  the  coui-t. 
The  jury  must  determine  the  questions  of  fact ; — not  only  that 
the  defendant  distributed  circulars,  as  charged  in  the  com- 
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plaint,  but  alio  that  these  circulars  were  of  the  character 
Bpecified  as  coming  within  the  provisions  of  the  ordinance. 
Iq  the  charge  to  the  jary  the  coart  below  eliminated  the  lat- 
ter proposition,  and  in  effect  directed  the  jar;  to  find  the 
defendant  guilty  if  they  believed  from  the  evideDce  that  the 
defendant,  with  others,  merely  distributed  the  circulars  or 
handbills  which  were  offered  in  evidence.  It  is  apparent 
that  the  court,  as  a  matter  of  law,  determioed  that  the  circu- 
lars which  were  distributed  came  within  the  prohibition  of 
the  ordinance,  and  in  so  doing  it  usurped  the  province  of  the 
jury. 

For  these  two  errors  committed  by  the  court  below,  iha 
judgment  should  be  reversed  and  the  cause  remanded  for  a 
new  trial. 

Severted. 
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ACnOKS: 

1.  CoBPOBATiONfl— Stockhoujsbs'  Riqbt  to  Sub.— Stookholdera 
nifty  m^ntaia  a  salt  in  equity  against  the  corporatloQ  and  Its  board  ot 
directors  whenever  it  appears  that  otherwise  there  will  bo  a  failure  of 
juatice.     JontB  v.  Pearl  Xinijig  Co.,  41T. 

2.  Samk. — When  it  is  appfuent  that  a  demand  apou  the  managing 
body,  ot  the  corporation  wonld  be  unaTaillDg,  an  action  by  stockholders 
may  be  maintained  without  alleging  or  proving  any  notice,  request, 
demand  or  express  refusal.    lb. 

8.  Saub — Stockholsbb'b  Riobt  to  Sux  ob  Dkfknd  fob  Cobfoba- 
Tioir. — The  conditions  essential  to  entitle  a  stockholder  to  Institute  or  de- 
fend an  action  when  the  corporateentity  upon  which  tliat  duty  devolves 
refuses  to  act,  are  stated  in  the  opinion.    Majon  v.  Taussig,  44. 

4.  Husband  and  Wifb. — Husbands  and  wires  are  equal  under  the 
law,  in  respect  to  the  conjugal  afFection  and  society  which  each  owes 
to  the  other.  The  wife  may  maintain  sn  action  for  damages  gainst 
one  who  wrongtuUy  induces  and  procures  hei'  husliand  to  abandon  her 
or  send  her  away.     Williaim  v.  William*,  51. 

6.  MoiTET  Paii>  to  Arotkbb'  b  Use. — An  agent  who  sold  property  for 
Us  principal  and  applied  the  proceeds  to  the  payment  ot  a  note  given 
by  the  ptinclpal  and  another  aa  surety,  according  to  the  direction  of  tho 
principal  and  snrety,  may  recover  the  amount  so  paid  from  the  surety 
when  he  has  been  compelled  to  refund  It  to  the  purchaser  of  the  prop- 
erty by  reason  of  failure  of  title.  The  liability  spHogs  solely  from  the 
fact  that  tlie  money  was  paid  to  the  use  of  the  defendant,  and  the  re- 
covery should  be  limited  to  the  amount  paid,  with  Interest.  Prackt  v. 
DanitU,  100. 

0.  PtTBLio  Lands — Jurisdiction. — Courts  are  without  Jurisdiction 
to  determine  the  right  of  contending  parties  to  purchase  public  lands 
while  a  controversy  is  being  waged  before  Uie  proper  officers  of  the 
Interior  department  to  settle  such  right,  bnt  they  have  jurisdiction  to 
prevent  the  wrongful  invasion  of  the  possession  ot  one  In  the  actual 
occupancy  ot  public  domain.    Futmele  v.  Camp,  493. 

ADMINISTRATIoa": 

1.  Advbbsk  Claim.— Wlien  an  administrator  asseriA  a  claim  which 
In  anywise  tends  to  diminish  the  estate,  he  should  procure  the  appolob- 
raent  of  a  representative  of  his  trust.     Vanievter  V.  Fetta,  308. 
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2.  EviDBHCK. — A  creditor  o(  an  estate  who  haa  interTened  In  an  action 
by  the  adminiBtrotor  against  tlie  lieir,  and  wlio  ta  iutereBted  In  the  auc- 
cesa  of  the  latter,  baa  a  right  to  object  to  tesUnionr  by  the  plalntiS  in 
hia  ovn  behalf.    lb. 

3.  FoitECLosunE  OF  TatiflT  Dkedb. — Two  conditions  upon  wliicli  a 
deed  of  trust  executed  by  a  decedent  may  t>e  foreolosed  aie  Imposed  by 
law.  Tbey  are  :  Firtt,  peTmission  to  foreclose  at  an  earlier  dat«  than 
one  year  from  the  death  of  the  testator  or  intestate  must  lie  obt^ned 
from  the  county  court ;  and,  »eeond,  the  debt  or  claim  aecured  muat  be 
first  proved  and  allowed  by  Buch  court.     Held  v.  SulUean,  498. 

4.  NOKCLAIH.— The  statute  of  nonclatm  (Hills'  An.  Stats.,  sec  478(4 
does  not  apply  to  claims  secured  by  deeds  of  trusL     Zb. 

AGENTS  AND  AGENCY:  See  BBOEEBS. 

AGREEMENTS:  See  CONTRACTS. 

AMENDMENTS:  See  PRACTICE  IN  CTVtL  ACTIONS. 

APPEALS:  See  alao  APPELLATE  PRACTICE. 

1.  Pbacttice. — An  appeal  from  the  court  of  appeals  which  wm  not 
prayed  for  within  Ave  daya  after  the  time  of  rendering  the  judgment. 
Is  not  perfected  as  required  by  law  and  will  be  dismissed.  Colo.  Spring* 
Live  Stock  Co.  n.  Qodding,  71. 

2.  Saue. — Although  an  appeal  may  be  dlsmlsaed  for  want  of  juris- 
diction, yet,  if  the  court  would  have  had  Juriadictlon  If  the  case  had 
been  brought  on  writ  of  error,  the  matter  will,  nnder  the  act  of  18M, 
be  held  for  review  m  pending  on  error.    lb, 

APPEARANCE: 

1.  JoiNSBB  ™  Erbor.— The  entry  of  a  general  appearanoe  and  the 
flUng  of  a  printed  brief  and  argument  by  defendant  In  error  according 
to  the  usual  practjee  in  this  court,  Is  eqnfTalent  to  a  common  joinder 
of  error  upon  the  merits.     Ealei/  t>.  Elliott,  109. 

2.  Sdmhons. — EiTOrin  theservicflof  summons  is  waJved  by  a  general 
appearance  and  oonnterclaim  by  the  defendant.  Campbell  Mfs-  C'o.  •■ 
J/awfl,  22. 

APPELLATE  PRACTICE: 

1.  Appeal. — An  appeal  from  the  court  of  appeals  which  was  not 
prayed  tor  within  Ave  days  after  the  time  of  rendering  the  judgment, 
ia  not  perfected  aa  required  by  law  and  will  be  dlamlsaed.  Colo.  SpHnga 
Lite  Stock  Co.  v.  Godding,  71. 

2.  Sake.— Although  an  appeal  may  be  distntssed  for  want  of  Jurisdic- 
tion, yet.  It  the  court  would  have  had  jurladlcUon  If  the  case  had  been 
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brought  on  writ  of  error,  tha  matter  will,  under  the  act  of  1803,  be  held 
lor  revlevr  na  pending  on  error.    lb. 

3.  Appeahahce — JoinDEB  IN  Brbob. — The  eotrj  of  a  general  appear- 
ance and  the  flhDg  of  a  printed  brief  tind  orgumeot  by  defendant  in 
error  according  to  the  oBual  practice  la  this  court,  Ib  equivalent  to 
a  oommon  joinder  of  error  upon  the  raerlls.    Baley  v.  Elliott,  109. 

4.  Ckakqe  of  Teituk. — When  one  count;  la  attached  to  another  for 
Jndloial  purpoaes,  a  petition  for  a  chnnge  of  venne  from  the  count;  to 
which  the  other  ia  attached,  upon  the  ground  of  prejudice  of  Ita  Inliabi- 
tanta,  is  insufBcient,  unless  It  shows  that  tlie  prejudice  claimed  extends 
to  the  fnliabitauta  of  the  former  county,     liliick  o.  iJenl,  342. 

6.  Same. — The  determination  of  the  tilal  court  upon  a  petition  for 
change  of  venae,  where  ita  material  allegatlona  are  denied  by  counter 
OlSdavita,  la,  upou  reriew,  entitled  t«  great  welglit     Ib. 

e.  Coi(PLA.iirT — SuFFiciBNCT. — When  the  sufficiency  of  a  complulat 
has  not  been  challenged  by  motion  or  demnnvr,  but  only  by  objection 
to  tjie  Introduction  of  evidence,  without  cnlling  tlie  coui-t's  attention  to 
any  particular  defect  or  oinissiun,  it  will  be  upheld  upon  review  if  the 
facta  alleged  with  all  reasonable  deductions  that  con  be  drawn  there- 
from are  sufficient  to  show  a  cause  of  action.    Ib. 

7.  Defect  of  Pabties.— An  objection  to  a  complaint  on  the  ground 
of  a  defect  of  parties  must  be  raised  In  apt  time.  It  ia  too  late  to  make 
It  for  the  first  time  upon  review.     Warren  v.  Hall,  SOS. 

8.  ExCEPnoRB. — Questions  arising  upon  the  giving  of  an  instruction, 
to  the  giving  of  which  no  objection  was  made  in  apt  time  In  the  court 
below,  and  no  exception  preserved  In  the  i-ecord,  are  not  properly  before 
the  court  tor  consideration.     Boarlte  t.  fait  Ktwrm,  05. 

0.  Sake. — Aaalgnmenta  of  error  baaed  upon  the  giving  or  modifying 
of  inatructiona  nre  not  Bvallabla  when  no  objection  was  interposed  cir 
eKceptJon  token  to  the  action  of  the  court  at  the  time.  Laytoav.  Kirk- 
eiulaU,  2!ie. 

10.  FiHDina  HOT  A  JuDSMEiTT.— The  findings  of  the  court  are  no 
more  a  judgment  than  would  be  the  verdict  of  a  jury,  and  the  statement 
in  the  bin  of  exceptions  that  a  judgment  was  rendered  cannot  supply 
the  place  of  the  judgment  itself.     Yuma  County  v.  Lovell,  SO. 

11.  Immaterial  Ebbob. — A  judgment  which  is  correct  will  not  ho 
overthrown  because  the  reasoning  of  the  trial  court  which  led  to  the 
lesult  may  bave  been  Inaccurate.     Ifarren  d.  Hall,  G08. 

12.  Sake. — A  ruling,  although  technically  arroueoua,  if  not  prejudi- 
cial to  the  rights  of  the  party  complaining,  does  not  constitute  reversi- 
ble error.    Andrevig  ».  Carlile,  370. 

18.  Same. — The  rejection  of  evidence  which  If  admitted  would  not 
have  improved  tlie  case  of  the  party  oSerlng  It,  la  not  such  en'or  as 
ahould  reverse  the  judgment.     Haley  v.  EUiolt,  870. 

14.  Sauk.— In  trying  a  cause  without  wrltt«n  pleadlnga,  the  material 
issues  are  to  be  gathered  from  the  evidence  as  the  trial  progresses,  and 
Vol.  XX— 36 


Dicized  by  Google 


662  Index. 

thus  IrreleTOnt  testtmoo;  Is  liable  to  be  admitted;  but  if  <n  revleiriiig 
the  record  of  auch  a  canss,  it  is  found  tiut  tbe  triaJ  court  committed 
no  substantial  error  bearing  upon  such  material  Issues,  tlie  judgmeot 
may  be  affirmed  without  reference  to  errors  uslgned  In  respect  to  irrele' 
vaiit  iMues  or  testimony.     Parser  i.  Fan  Buren,  217. 

15.  NoTics. — The  failure  to  give  notice  of  a  motion  for  an  ezteniioo 
of  time  In  which  to  tender  a  bill  of  exceptions  does  not  necessarily  de- 
])rive  tbe  court  of  JuriBdiction,  although  it  may  defeat  jurisdiction  in 
the  particular  case  If  an  appropriate  and  timely  objection  l>e  interposed. 
An  objecUon  on  this  gronnd  ffter  joinder  In  error  and  submission  of 
the  case  upon  ita  merits  cornea  too  late  to  be  available.  Oreig  v.  Ciemtnt, 
167. 

16.  FuasnHpnoR. — The  proceedings  of  tbe  lower  conrt  must,  anleAS 
the  contrary  appears  of  recoi-d,  be  presumed  to  have  been  regular  In 
every  respect    Andrew*  e.  CarlUe,  STO. 

IT.  Saue. — When  the  testimony  is  not  preserved  in  the  bill  of  excep- 
tions, the  presumption  is  that  it  was  snfficient  to  support  and  justify 
the  judgment  rendered.     Colo.  8pring$  List  Stock  Co.  v.  Oodilng,  249. 

IB.  Saue. — When  the  record  does  not  purport  to  contain  all  the  evi- 
dence introduced,  the  presumpUon  arises  tliat  the  evidence  omitted 
-warranted  the  judgment.     Irain  c.  Locke,  149. 

10.  Saue. — When  all  the  eWdence  oSei-ed  on  the  hearing  of  the  mo- 
tion for  a  new  tilal  Is  not  before  the  appellate  court,  the  finding  of  tbe 
court  below  will  be  accepted  as  correct.    Sthuoyield  v.  Brunton,  Vi9. 

20.  Sauk. — It  being  tbe  eKoliisive  province  of  the  jury  to  determine 
the  probative  force  of  Uie  testimony,  and  tbe  facta  thereby  established, 
the  verdict  will,  upon  review,  be  accepted  as  conclusive  as  to  sucb  mat- 
ters.    Jackson  c.  Burnham,  632. 

21.  Tbakscript  or  Recobd. — In  order  that  a  cause  may  be  reviewed 
on  appeal  upon  its  merits,  an  authenUcated  copy  of  tbe  record  of  the 
judgment  or  decree  appealed  from  must  be  lodged  in  the  office  of  the 
clerk  of  the  appellate  courb     Titma  County  v.  Lovell,  80. 

•22,  Tbbdict  CoHCLUBiVB,  WHEK. — The  finding  of  the  Jury  upon  con- 
flicting testimony  is  conclusive  upon  review,  unless  error  intervenes  in 
tbe  admission  of  evidence  or  instructing  the  jnry.    Rhone  i.  Powell,  41. 

23.  Same.— Tlie  verdict  of  the  Jury  upon  eonflicting  evidence  and 
under  proper  InHtructiona  will  not  be  disturbed.  HoUnan  v.  Bottim 
Land  ■£  Security  Co.,  7. 

24.  Sake. — The  finding  of  the  Jury  upon  conflicting  testimony  iscon- 
clusive  upon  review.    Laj/tonv.  KirkendaU,  230. 

APPROPRIATIONS:  See  LEGISLATIVE  APPROPRIATIONS. 

ASSIGNMENTS  AND  ASSIGNEES: 

1.  Bills  ahd  Notes. — When  a  promissory  note  Is  indorsed  "with- 
out recourse  "  by  the  payee,  and  afterwards  indorsed  in  blank  by  the 
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Iniufeiee,  uid  in  lUce  mumer  by  sabMquent  trtuuferees,  tlie  contract 
of  indonement  ezpresMd  by  the  words  "  wltbont  recotirae  "  1b  available 
only  to  the  payee,  whose  individual  contract  It  waa.  Doom  v.  Sher- 
toin,2M. 

2.  Sams. — Ad  Indorsement  by  the  payee  of  a  promlMory  note  Is  neo- 
eaaary  to  transfer  title  to  the  note,  but  an  indorsement  by  the  transferee 
Is  not  required,  as  he  can  pass  title  by  delivery.    lb. 

3.  Same. — The  liability  of  indorsem  who  have  signed  la  blank  is 
flxed  by  law  and  cannot  be  changed  by  parol  proof.    lb. 

A.  Pabtikb. — The  assignee  of  a  chose  in  action  may  maintain  an  ac- 
tion  thereon  in  his  own  name  before  a  jnstice  of  the  peace.  Laylon  c. 
mrkmdaU,  236. 

ATTACHMENTS: 

BUBDSN  OF  Pboof.— Where  the  facta  alleged  In  the  affidavit  as  the 
ground  of  attachment  are  traversed  by  the  defendant,  the  burden  of 
proof  is  upon  the  plaintiff  to  show  their  existence,  and  upon  his  fail- 
ure to  do  this  the  attachment  ahould  be  dissolved.  Drake  v.  Avatb- 
ilnl,  104. 

ATTORNEY  AND  CLIENT: 

PBtviLBaBD  COUKCNICATIORS.— The  statute  exclnding  an  attorney 
from  being  examined  without  the  consent  of  his  client  aa  to  any  com- 
municadon  made  by  the  client  to  him,  or  his  advice  given  thereon  in 
the  course  of  professional  employment,  should  be  f^rly  construed  and 
applied  according  to  the  plain  import  of  its  terms;  the  statute  Is  for 
the  benefit  of  the  client,  not  the  attorney.  Denver  Tramway  Co.  t. 
Owens,  107. 

BILL  OF  EXCEPTIONS: 

NoncK. — The  failure  to  give,  notice  of  a  motion  for  an  extension  o( 
time  in  which  to  tender  a  bill  of  excepUonsdoes  not  necessarily  deprive 
the  court  of  JurisdicUon,  although  It  may  defeat  jurisdiction  in  the  par- 
ticular case  if  an  appropriate  and  timely  objection  be  Interposed.  An 
objection  on  this  ground  after  joinder  in  error  and  submission  of  the 
case  upon  Its  merits  comes  too  late  to  be  available.  Oreig  v.  Clem- 
ent, 167. 

BILL  OF  REVIEW: 

1.  Newly  Dibcotsbbd  Bttdbmcb.— To  obtain  a  new  trfal  in  equity, 
on  the  ground  of  newly  discovered  evidence,  the  complaint  must  show 
that  the  evidence  was  not  discovered  in  time  to  have  been  used  in  the 
I^al  proceeding.  It  discovered  in  time  to  have  been  presented  upon  a 
motion  for  a  new  trial  in  the  legal  action,  relief  will  be  denied  in  equity. 
Snider  d.  Rinehart,  44S. 

2.  NEOuaENCE.— Equity  will  not  interfere  with  Judgments  at  law 
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where  an  adequate  Temed;  is  provided  in  tbe  legal  aetlon,  whlcli  lu> 
beeo  lo«t  to  the  Aggrieved  part;  u  the  mult  of  his  own  negligence.    lb, 

BILLS  AND  NOTES: 

1,  IifDOBaEMiMT. — When  a  promlworjr  note  fa  indoised  "  wlthoat  re- 
oonrse"  by  the  payee,  and  aCterwarda  indoi'*ed  in  blank  by  the  trans- 
feree, and  In  like  manner  by  subsequent  transtereeB,  the  oontract  of 
indorsement  expressed  by  the  words  "without  recourse"  is  avidlable 
only  to  the  payee,  whose  individual  contract  it  was.  Doom  o.  SAerwfn, 
234. 

2.  LiAniuTT  or  Ixdokbeb. — The  liability  of  tndorsers  who  bare 
rigned  in  blank  Is  fixed  by  Uw  and  cannot  be  changed  by  parol  proof. 

a. 

S.  Trahsfeb. — An  indorsement  by  the  payes  of  a  promissory  note  is 
necessary  to  transfer  title  to  the  note,  but  an  indorsement  by  the  trana* 
feree  Is  not  required,  as  be  can  pass  title  by  delivery.    lb. 

BONDS: 

1.  Recoonizahcz. — Where  a  prisoner  is  committ«d  by  an  examining 
magistrate  in  default  of  b^l,  the  sheriff  has  no  power  to  approve  a  l>oDd 
and  release  the  prisoner  from  custody.  In  such  a  case,  the  power  to  let 
to  bail  is  conferred  upon  a  judge  or  two  justices  of  the  peace.  Supert 
V.  Tht  People,  424. 

2.  Sane— AppitOTAL  by  Unaitthobiued  OFnosB.— A  JosUce  of  the 
peace  having  committed  a  priBoner  in  default  of  bail  in  an  amoont  re- 
quired, the  sheriff  afterwards  approved  a  bond  and  released  the  pris- 
oner; held,  that  the  recogntzaace,  having  been  taken  and  approved  by 
an  ofScer  without  authority,  was  void,  both  aa  a  statutory  bond  and  as 

n  h»w  obligadon.    lb. 


1.  Cotoussioira.— When  property  is  pnt  Into  the  hands  of  r  real  estate 
s^ent  to  sell  and  he  directly  negotiates  a  sale  or  is  the  moving  cause  by 
which  one  is  effected,  either  b;  himself  or  the  owner,  he  Is  entitled  to 
hlB  commission.    Leonartlt.  BoberU,  88. 

2.  Same. — The  defendants  having  accepted  the  purchase  price  and  pro- 
ooied  a  conveyance  of  the  lands  to  the  purchaser  produced  by  the  plain- 
tiff, who  had  been  employed  to  negotiate  a  sale  thereof,  are  prima 
facie  liable  under  the  contract  to  pay  the  commissions,  whether  they 
owned  the  property  sold  or  were  merely  acting  In  the  premises  for 
others.     WaUh  v.  Hoitinifs,  2t&. 

i.  Sake. — In  the  absence  of  an  agreement  to  the  contrary,  when  prop- 
er^ is  placed  with  a  broker  for  sale  and  he  succeeds  in  consummating 
a  sale  or  in  procuring  a  purchaser  ready  and  willing  to  huy  upon  the 
agreed  terms,  he  has  earned  his  commissions,  and  may  maintain  an 
acUon  therefor,    lb. 
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4.  Sake — Cohtkacttb.— Broken  In  effeotlngUie  iole  of  cattle,  having 
themselvei  purchaaed  an  interest  f  n  the  herd,  wMch  Interest  they  after- 
wards sold  to  a  purchaser,  who,  as  a  part  of  the  price,  agreed  to  pay 
them  all  money  actually  expended  by  them  In  the  purchase,  are,  lu  the 
absence  of  fraud,  entitled  to  the  whole  amount  ho  expended  without 
deduction  on  account  of  commlSBlona  received.     Warren  r>.  Hall,  COS. 

5.  EviDEHCx. — A  written  authority  to  a  broker  to  sell  laud  at  a  cer- 
tain price  per  acre  net,  do««  not  conclusively  Imply  that  the  sale  Is  to 
be  for  eaab,  and  parol  testimony  Is  admissible  to  supplement  and  ex- 
plain ib    Boiirlce  v.  Fan  Keuren,  03. 

6.  Savb — BusDER  OF  Pboof. — The  burden  of  proof  Is  upon  one  who, 
having  given  authority  to  a  broker  to  sell  land,  claims  that  there  was  a 
revocation  of  the  broker's  autliorlty  prior  to  a  sale.    Ib. 

7.  Public  Lards — Coumissiobs. — It  Is  not  unlawful  to  furnish  a 
clamant  of  coal  lauds  with  money  to  procnie  title  from  the  govern- 
ment. The  prohibition  is  Big^QstacquiTingtltlefDrthe  benefit  of  others, 
ftnd  to  deprive  a  broker  of  compensation  for  pi'ocuriug  a  purchaser  of 
such  lands  where  this  element  appears,  it  must  be  further  shown  that 
he  was  aware  of  the  fact  at  the  time,  or  had  sofflclent  notice  to  put  him 
upon  inquiry.     WaUh  o.  Haittngs,  243. 

BUBDEN  OFPROOFr 

1.  Attaohuent. — Where  the  facts  alleged  In  the  afSdavIt  as  the 
ground  of  attachment  are  traversed  by  the  defendant,  the  burden  of 
proof  is  upon  the  plalntlB  to  show  their  ezlBtence,  and  upon  his  failure 
to  do  this  the  attachment  should  be  dissolved.    JJrake  v.  Aeamliti,  104. 

2.  OABNiSBKBirr. — The  attachment  of  property  within  this  state  of 
nonresident  defendants  not  personally  served  with  process  is  a  prereq- 
alslte  to  the  jurisdiction  of  the  court  to  render  judgment  against  them, 
and  also  to  the  collateral  liability  of  a  garnishee.  The  burden  of  prov- 
ing this  fact  is  npoD  the  plaintiff  in  the  attachment  suit  FUmiTig  v. 
Baxter,  S3S. 

8.  PLEAsnta — Pxoor. — Upon  Issue  joined  npon  a  plea  of  jnstiflca-  • 
tloo  by  an  officer,  it  is  incumbent  npon  him  to  establish  Us  official 
capacity.    6reig  v.  Clement,  107. 

4.  Rbtocation. — The  burden  of  proof  is  upon  one  who,  having  given 
authority  to  a  braker  to  sell  land,  claims  that  there  was  a  revocation  of 
the  broker's  authority  prior  to  a  sale.    Bovrke  v.  Van  Eeitren,  95. 

5.  Speciai.  Tebhs  or  Coubt— PBBeuMPTioK.— In  the  absence  of  a 
special  showing  to  the  contrary,  It  wilt  be  presumed  that  a  special  term 
of  court,  at  which  the  proceedings  under  review  were  had,  was  l^pUly 
conveneiL  The  burden  of  overcoming  the  presumption  of  regularity  of 
the'ptoceedii^  rests  upon  him  who  would  contest  tfaeir  validity. 
Black  V.  Bent,  342. 
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cause  of  action: 

1.  MoitET  Paid  to  AjtOTKita's  Use. — An  agent  who  sold  property 
tor  his  priuclpai  and  applied  the  prooeeda  to  the  payment  of  a  note 
given  by  the  principal  and  another  aa  surety,  according  to  the  direction 
of  the  principal  and  aurety,  may  recover  the  amonnt  ao  pidd  from  the 
Bnrety  when  he  haa  been  compelled  to  refund  it  to  tlie  purdutaer  of  tlte 
property  by  reason  of  failure  ol  title.  The  liability  aprii^  solely  from 
the  fact  that  the  money  was  paid  to  the  use  of  the  defendant,  and  the 
recovery  shontd  be  limited  to  the  amoant  p^d,  with  interest    Praekt 

2.  Sales.— While  It  has  been  held  in  some  of  the  cases  that  tlie 
acceptance  by  the  purchaser  of  an  article  appropriated  by  the  seller 
according  to  the  terms  of  an  executory  contract  of  sale  is  necessary  to 
pass  title,  the  weight  of  aathoritj  is  that  the  appropriation  by  the  seller 
of  an  article,  when  completed  in  accordance  with  the  terms  of  the  con- 
tract, passes  title  without  the  subsequent  assent  of  the  purchaser,  and 
that  an  action  for  the  agreed  price  can  be  maintained.  Colo.  Springs 
Ltve  Stock  Co.  r.  Godding,  24S. 

CHANGE  OF  VENUE: 

Wheit  FETrrios  Ihsufficiert. — When  one  county  is  attached  to 
another  for  judicial  purposes,  a  petition  for  a  change  of  venue  from  the 
county  to  which  the  other  Is  attached,  upon  the  gronnd  of  prejudice  of 
its  inliabltants,  is  insufficient,  unless  it  shows  that  the  prejudice  claimed 
extends  to  the  inhabitants  of  the  former  conn^.    Stack  s.  Sent,  fHi, 

CHATTEL  MORTGAGES:  S«e  SALES. 

COLOR  OP  TITLE: 

1.  LiioTATioMs. — Color  of  title  is  that  whieh  in  appeai«nce  is  title, 
but  which  in  reality  is  no  Utie.  While  the  phrase  "color  of  title"  in 
the  limitation  act  of  1674  means  a  paper  title,  it  does  not  mean  a  per- 

.  leet  paper  Utle;  the  statute  (when  its  conditions  are  compiled  with)  is 
intended  as  a  protection  to  a  person  holding  Id  good  bitb  under  a  mer« 
colorable  title.    i>e  .FVn-etta  v.  Oa»t,  307. 

2.  Tax  Deed. — Where  a  tax  deed,  regularly  eiecnt«d,  in  form  and 
by  apt  words,  purports  to  convey  the  land  to  the  grantee  by  virtue  of 
the  legal  authority  vested  in  the  grantor  (the  county  treasurer),  held, 
that  the  deed  gives  color  of  title,  even  though  a  person  of  legal  leam- 
li^  and  experience  may  by  a  critical  examination  discover  defects  la 
the  Instrument  fatal  to  its  validity.    D>. 

COMMERCIAL  PAPER:  See  BILLS  AKD  NOTES. 

CONDITIONAL  SALES:  See  SAI.ES. 
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CONFLICT  OF  LA.WS: 

ExTtiATEnRiTORiAL  LA.WB. — Tbough  the  laws  ol  a  state  do  not 
have  extraterritorial  lorce,  at  mere  laws,  nevertheless,  the  general  rule 
is  that  things  done  in  one  state  in  puTsiumce  of  tlie  Uws  thereof,  are 
Talid  and  bladiiig  in  other  states.  Amerlcaa  Water  Co.  v.  Loan  i  Trust 
Co.,  203. 

CONSIDEKATION:  See  CONTRACTS. 

CONSTITUTIONAL  LAW: 

1.  JuBiSDicTioH — SupRKHE  CouDT. — Itt  Order  to  invoke  the  jurisdic- 
tion of  this  court  under  the  proviso  of  the  statute  relating  to  the  con- 
struction of  constitution^it  provisions,  it  roust  appear  from  the  record 
that  the  decieioa  of  such  question  ts  necessary  to  a  deterraiDatlon  of 
the  case,  and  also  that  the  question  Itself  is  faiily  debatable-  and  not 
based  on  mere  asaertioa.     AlcCandie»$  v.  Green,  6IQ. 

2.  Leoui.atite  Journals. — In  determinlDg  whether  an  act  of  the 
general  assembly  was  passed  in  conformity  with  constitutional  require- 
ments, resort  may  be  had  to  the  journals  of  the  two  houses  to  ascerti^n 
the  steps  taken  by  each  body  in  the  passage  of  the  act,  Eobertaon  v. 
The  People,  278. 

3.  LEOISI.ATIVE  PowEB. — The  law  of  the  land  means  a  law  binding 
npon  every  member  of  the  oommunlty  under  similar  circumstances, 
and  when  the  law  applies  to  all  persons  eDgaj;ed  In  a  certain  occupa- 
tion or  bosinesB,  and  each  one  is  without  distinction  amenable  to  its 
provisions  solely  because  he  pursues  sncb  occupation  or  business,  it  is 
not  open  to  the  charge  of  depriving  one  of  bis  rights  without  process 

The  legislature  has  power  to  declare  what  shall  be  presumptive  evi- 
dence of  any  pertinent  fact  in  criminal  cases,  and  so  to  make  tlie  fact 
of  the  failure  of  a  bank  within  thirty  days  from  the  Ume  of  deposit 
prima/acie  evidence  of  the  banker's  knowledge  of  the  insolvency  of  Che 
bank  at  that  Ume.    lb. 

4.  Saue. — The  blU  lor  the  act  under  consideration,  providing  for  tlio 
punishment  of  a  person  receiving  deposit  in  any  bank  with  knowledge 
of  its  Insolvency  (Mills'  An.  Stats.,  sec.  322),  was  introduced  In  the  sen- 
ate and  regularly  passed,  and  while  pending  In  the  house  was  amended 
by  adding  a  section  wltli  the  amendment  regularly  passed  by  that  bodf . 
Upon  Its  return  to  the  senate,  that  body  refused  to  concur  in  the  house 
amendment,  and,  thereupon,  a  committee  of  conference  was  appointed 
by  the  two  houses  which  recommended  that  the  house  recede  from  its 
amendment.  Upon  consideration  of  this  report  by  the  bouse,  the  ques- 
tion being:  "  Shall  the  house  recede  from  the  amendment  and  adopt 
the  report  of  the  committee?"  the  ayes  and  nays  were  called  and 
entered  upon  the  journal,  and  a  constituUonal  majority  having  voted 
In  the  affirmative,  the  report  was  adopted.    Held,  the  house  receded 
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fri^m  ita  former  vote  only  as  to  the  amendraent,  tad  tlint  the  bill,  aait 
oHginally  pafied  Uie  senate,  was  patsed  by  the  houM  in  campllaDC« 
with  Che  requirements  of  the  conatttutloD.    lb. 

5.  LsaiSLATivB  PnocEDUBE. — There  In  no  prOTislon  of  the  onaUtU- 
lion  requiring  a  bill  to  be  printed  before  It  is  read.  Jfau.  Mutual  Lift 
Int.  Co.  V.  Colo.  Loan  A  Trmt  Co.,  I. 

6.  Limitation. — The  limitation  contained  In  sec.  S,  ttrL  II,  of  the 
constUution,  is  aa  to  the  amount  of  Indebtedneas  a  town  may  contract, 
and  not  upun  lU  power  of  taxation.     Aggeri  v.  The  People  ex  reL,  M8, 

T.  MuNiciPAi.  liouNDABisB. — Tlie  legislature  of  this  state  does  not 
have  the  power  to  extend  or  eularg^e  the  territorial  limits  of  a  specially 
chartered  town  or  city  by  adding  thereto  noncontiguous  lands — tliat  is, 
lands  entirely  separated  from  the  municipality  by  intervening  territory; 
and  tlie  courts  may  declare  the  annexation  of  such  noncontiguous  ter- 
ritory invalid  and  enjoin  the  collection  of  municipal  taxes  upon  the 
property  thus  sought  to  be  annexed.     Denver  c.  Coulehan,  471. 

8.  Samk. — The  "Act  to  Revise  and  Amend  the  Charter  of  the  (3ty 
of  Denver,"  Sest.  Laws,  1893,  p.  131,  containing  a  provision  for  the 
annexation  of  noncontiguous  territory,  n<it  being  germane  to  the  subject- 
matter  of  the  original  municipality.  Is.  as  to  such  provision,  obnoxluns 
to  aecUon  21,  art.  S,  of  the  constitution.     lb. 

9.  Samb. — The  operation  of  the  act,  as  well  as  Its  form  and  Its  words, 
must  1m  looked  to  to  determine  the  constitutionality  of  the  measure.  lb, 

10.  Municipalities. — Towns  and  cities  incorporated  under  the  gen- 
eral laws  cannot  be  forced  by  a  special  law  Involuntarily  to  siUTender 
tlieir  powers  and  privileges.    lb, 

11.  Taxation. — It  is  providsd  by  the  constitution  that  the  rate  of 
taxation  for  state  purposes  sliall  not  exceed  four  mills  on  each  dollar 
of  valuation.  Special  levies  are  to  l>e  taken  into  eonsideration  in  de- 
termining the  aggregate  which  is  so  limited  to  tour  milts.  People  ex 
Tel.  V,  Board  <tf  Equalization,  220. 

12.  Same.— When  the  total  levies  aggregate  more  than  four  mills  on 
the  dollar,  it  is  the  duty  of  every  ofBcer  connected  with  the  levy  and 
collection  of  rerenne  to  refnUn  from  doing  any  act  which  falls  within 
the  Inliibitlon  of  the  constitution.     lb. 

13.  Wkit  of  Brbob.— The  writ  ot  error  is  a  ooustitutional  writ  of 
riglit  from  the  supreme  court  to  every  tlnal  judgment  of  the  county 
court;  and,  though  subject  to  reasonable  regulation,  it  cannot  Iw  abol- 
ished as  to  such  judgments,  nor  can  ita  scope  or  office  be  inatertally 
impaired  while  the  constdtuUouai  providou  guaranteeing  It  remains. 
Marlin  v.  aimpldnt,  438. 

CONTRACTS: 

1.  Brokbks. — Brokers  In  effecting  the  sale  of  cattle,  having  them- 
selves purchased  an  interest  in  the  herd,  which  interest  tliey  afterwards 
sold  to  a  purchaser,  who,  as  a  part  of  the  price,  agreed  to  pay  them  all 
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money  aotually  expended  by  them  In  the  pnicItaM,  are.  In  the  kbaenoe 
of  fraud,  eatltted  to  ib«  whole  amount  ao  expended  wttbout  deduction 
on  account  of  cummiMious  received.     Warren  v.  Hall,  EOS. 

2.  CoNDiTioiTAi.  Pbomibk.  —When  the  promlie  deolAred  on  Is  1q  part 
ooDdiUoQal,  tmd  the  perfonnonce  or  happening  of  the  condition  upon 
which  the  piomise  la  tc  become  abaolute  la  not  averred,  the  complaint 
la  not  Bofficient,  aa  to  such  oondlHona)  part  of  the  promise,  to  gustain  a 
recovery.     Patrick  c.  Colo.  Smelting  Co.,  268. 

3.  Coiiaii>xsATios.~~Wiien  a  part  of  the  consideration  la  paat  and  » 
part  la  not,  it  la  eufflcient  to  suataln  a  promiie,     Jrioin  v.  Locke,  148. 

4.  Hkabubs  or  DAMAasB. — Where  partiee  agreed  to  furniih  a  cer- 
tain quantity  of  Bulphlde  ores  to  aamelting  company  for  tieatment,  but 
the  contract  did  not  specify  or  provide  for  any  particulai'  body  of  ore, 
or  ores  of  any  particular  grade,  quality,  or  value,  and  the  paitles  failed 
to  furnish  a  portion  of  the  ore  as  agreed,  held,  that  the  contract  was 
purely  executory,  and  tiiat  the  tmelUng  company  could  recover  no  more 
than  nominal  dantagea  for  a  breach  thereof,  unless  they  should  allege 
and  prove  the  profits  they  could  hare  realizci}  from  the  smelting  of 
■uoh  ores  of  whatever  grade  baaed  upon  the  smelting  charges  to  be  paid 
therefor.    Patrick  v.  Colo.  Smelling  Co.,  298. 

6.  F1.EADIR0. — Where  an  action  is  brought  upon  a  written  contract, 
and  the  writing  is  set  forth  in  Aceg  verba  in  the  complaint,  such  writing 
euntrola  any  allegation  purporting  to  state  the  effect  of  the  contract  as 
a  legal  conclusion.    lb. 

Q.  PuBUO  Lahob. — It  iB  not  unlawful  to  furnish  a  claimant  of  coal 
lands  witli  money  to  procure  title  from  the  government.  The  prohibi- 
tion is  against  acquiring  title  for  the  benefit  of  othei-s,  and  to  deprive  a 
br<Aer  of  compensation  for  procuring  a  purchaser  of  such  lands  where 
this  element  appears,  it  must  be  furthershown  that  he  was  aware  of 
the  fact  at  the  time,  or  had  sufficient  notice  to  put  him  upon  inquiry. 
Walthv.  Haatlngt,  243. 

7.  Kebcissiob.— An  entire  contract  Ii  indivisible,  and  upon  the  non- 
performance of  a  substantial  part,  the  party  aggrieved  may  repudiate 
the  whole.    CampbeU  Itfg.  Co.  v.  JfaraA,  22. 

8.  Same. — Where  one  of  the  parties  to  a  contract  seeka  to  rescind,  he 
must  place  the  other  In  statu  quo,  but  this  rule  does  not  extend  so  tar 
aa  to  entitle  the  par^  In  fault  to  be  saved  from  all  loss.     lb. 

9.  Sales. — A  contract  to  deliver  a  certain  quanUty  of  sulphide  ores 
(grade  or  quality  not  specified)  to  a  smelting  company  for  the  purpose 
of  having  the  metal  values  contained  therein  extracted  and  reduced  to 
a  marketable  oondlUon,  for  the  beneflt  of  the  owner  of  the  ores,  after 
compensating  the  smelting  company  for  tbe  labor  and  expense  of  smelts 
lug,  is  not  a  contract  for  tbe  sale  of  the  ores.  Patrick  v.  Colo.  BmeMng 
Co.,  368. 

10.  Statute  of  Fbaitos.— An  agreement  between  two  or  more  per- 
•ona  to  explore  tbe  pablie  domain,  and  dlioovar  and  locat«  lodea  for  th« 
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Jcdnt  benefit  of  all,  !■  sot  witbin  the  otatate  of  ftMtdo,  aad  lienc«  need 
not  be  in  writing.     llej/UUe  v.  Bremiati,  242. 

CONTRIBUTORr  NEQLIGBNCE:  ISm  NKQLIQENCE. 

C0NVEVANCE8: 

Dbbcbiptioh — Gtidxhcb.— Parol  erldence  is  admiBBlble  for  the  par- 
poee  of  abowing  that  »  deacriptjon  ooed  in  a  conveyance  of  real  prop- 
ert;,  aa  oonimonl;  uudentood  in  the  vicinity,  dearly  deaignates  the 
propertjr.    Stdlivm  c.  ColUn*,  5S& 

CORPORATIONS: 

1.  JcsoUEHTe  GOTEBKiao. — Where  a  oorporadon  in  parauanoe  of 
the  lairs  of  the  ata  to  where  it  waa  created  has  been  ad  judged  Inaol  vent, 
and  placed  fn  the  bands  of  a  receiver  with  full  powers  to  control  and 
manage  its  aff^ia,  and  where  such  corporation,  iti  oEBcera,  directors, 
agents,  and  attonieys,  has  been  absolutet;  enjoined  from  in  any  manner 
continuing  the  businees  of  said  corpoi'stion  or  from  attempting  to  nse 
its  name,  privileges  or  franchises  for  any  purpose  whatever,  held:  that 
an  officer  of  the  corporation  could  not  use  its  name  to  prosecute  a  writ 
of  error  in  another  state  against  the  abjection  of  the  receiver.  Ameri- 
can n'aler  Co.  t.  Loan  ±  Trust  Co.,  203. 

2.  Laws  Govebkims. — A.  corporatJon  Is  subject  to  the  laws  of  the 
state  or  aoverciguty  under  and  by  virtue  of  wltich  it  has  been  created, 
and  these  laws  have  a  paramount  influence  over  Its  corporate  powers 
wherever  It  undertakes  to  exercise  them.     lb. 

8.  Stockholders'  MsETiKas  without  tbx  State. — The  articles  of 
Incorporation  of  tlie  defendant  company  provided  that  its  principal 
office  should  be  in  Aspen,  Colorado,  and  that  its  principal  business 
should  be  carried  on  in  the  counties  of  Pitldn  and  Gunnison;  held,  that 
stockholders'  meetings  beyond  the  limits  of  the  state  were  unauthor- 
ized and  the  proceedings  tliereat  were  voidable,  if  not  absolutely  void. 
Jones  D.  Pearl  Mininy  Co.,  417. 

4,  Stockholdbbs'  Right  to  Sue. — Stockholders  may  m^ntaln  a  snit 
In  equity  against  the  corporation  and  ita  board  of  directors  whenever 
it  appears  that  otherwise  there  will  be  a  failure  of  justice.     lb. 

G.  Sake. — When  it  is  apparent  that  a  demand  npon  the  managing 
body  of  the  corporation  would  be  unavailing,  an  action  by  stockholders 
may  t>e  m^ntained  without  alleging  or  proving  any  notice,  request, 
demand  or  express  refusal.     lb. 

9.  Same. — The  conditions  essential  to  entitle  a  stockholder  to  insti- 
tute or  defend  an  action  when  the  corporate  entity  upon  which  that 
duty  devolves  refuses  to  act,  are  stated  In  the  opinion.  Mujort  v.  Taut- 
tig,  U. 

COUNTERCLAIM: 

1.  Dauaoeb.— Damages  claimed  to  have  accrued  by  reason  of  attach- 
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ment  prooeedlngs  by  the  auignee  of  the  olainu  med  on,  which  ol^tna 
have  been  reasstgned  before  the  conunenoement  of  the  pending  action, 
are  not  available  as  a  counterotalm.    Drake  v.  Atanitni,  I(H. 

8.  ToBT. — A.  cause  of  actloD  arialng  out  of  the  tranHactton  set  forth  In 
the  oomplafnt  as  the  foundation  of  the  pbUntiff's  cl^m  ma;  be  set  np 
aa  a  oountarclaim,  and  It  mattera  not,  In  auoh  a  ease,  that  the  plaiutifTs 
cl^m  1b  based  upon  a  tort.     TForren  v.  Halt,  SOS. 

COUNTT  COUBT: 

1.  CsANOB  OF  Tekuk.— Error,  U  any  there  be,  In  changing  the  Tenne 
from  the  count;  to  the  district  court,  on  the  ground  that  the  amonnt 
In  controvers;  as  claimed  by  regpondent  exceeds  $2,000,  Is  waived 
where  the  pai-ties  appear  geueraUy  la  the  latter  court,  amend  their 
pleadings,  and  go  to  trial  without  objeotjon.  Otero  Catiat  Co.  d.  Fo»- 
dick,  G22. 

,  3.  JuBiei>iCTioK. — The  jurisdiction  of  the  county  court  is  limited  to 
cases  in  which  the  debt,  damage,  clalin  or  value  of  the  property  does 
not  exceed  two  thousand  dollars,  except  in  cases  relating  to  the  estate 
of  deoeaaed  persons.    lb. 

3.  Fbockxdihos  VHDX&  Ahukxatioh  Act. — The  proceeding  re- 
qnlred  to  be  inslJtuted,  carried  on  and  consummated  in  the  county 
court  as  the  means  of  dissolving  one  municipality  and  annexing  the 
same  to  another  under  the  act  of  1803,  is  a  judlci^  proceeding,  and  the 
approval  of  the  report  of  the  annexation  proceeding  by  such  court  Is 
a  judgment  to  wliich  a  writ  of  error  will  lie  from  the  aupreme  court. 
Jfartin  n.  Simpkint,  438. 

4.  Wnrr  of  Ebsob. — The  writ  of  error  ia  a  coastitutional  writ  o( 
right  from  the  supreme  court  to  every  final  Judgment  of  the  county 
conri:;  and,  though  subject  to  reasonable  regulation,  it  cannot  be  abol- 
ished as  to  such  judgments,  nor  can  its  scope  or  office  be  materially 
Impaired  while  the  constitutional  provision  guaranteeing  it  remalna.  lb. 

COURTS: 

Sfeciai.  Tbku. — In  the  abeenoe  of  a  apeoial  showing  to  the  contrary, 
it  will  be  presuAed  that  a  special  term  of  court,  at  which  the  proceed- 
ii^d'  under  review  were  had,  waa  legally  convened.  The  burden  of 
overcoming  the  presumption  of  regularity  of  the  proceedings  rests  upon 
him  who  would  contest  their  validity.    Black  «.  Bent,  342. 

COTENANTS; 

Measitbb  of  DAMAasa. — In  an  actlonupana  warranty  of  title,  where 
the  assignee  of  the  covenantee  sues  the  original  covenantor,  the  amount 
of  the  recoveryis  the  consideration  paid  by  him  to  his  immediate  grant- 
or, with  interest,  not  exceeding  the  oonalderation  paid  for  Uie  original 
conveyance.     Taylor  v.  Wallaee,  311. 
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criminal  law: 

1.  Law  of  thb  Lavd.— Tho  law  ot  the  land  m«uu  «  Uw  blndli^ 
npon  every  member  of  the  commnnltT  under  similar  clrcumataiioea, 
and  when  the  law  applies  to  all  peraoiu  engaged  In  a  certain  occupaUoD 
or  buaineas,  and  each  one  ia  without  distinction  amenalile  to  its  pTOv{> 
aloDS  Bolel7  because  he  pnnnee  such  occupation  or  business,  it  ia  not 
open  to  the  charge  of  depriving  one  ot  hla  rights  withont  process  of 
law.    Robertson  v.  The  People,  279. 

2.  Evidence. — The  legislature  has  power  to  declare  what  aliall  be 
preanrnptive  evidence  ot  any  pertinent  fact  in  criminal  eases,  and  so  to 
make  the  fact  of  the  failure  of  a  bank  within  thirty  days  from  the  time 
of  the  deposit  prima  faele  evidence  of  the  banker's  knowledge  of  tb« 
insolvency  of  the  bank  at  that  time.    lb. 

CUSTOM: 

Pabticulab  Habit  ob  Custom. — la  case  of  doubt  as  to  what  a  par- 
son has  done,  it  may  be  conddered  more  probable  that  he  has  done  what 
be  has  been  Id  the  habit  of  doing  than  that  he  has  acted  otherwise; 
hence,  the  particular  habit  or  custom  of  an  individual  may  be  ahown 
where  there  la  conflicting  evidence  as  to  whether  he  has  or  has  not  done 
some  act  maUrfal  to  the  laaue.    LeTaer  Tramwaj/  Co.  r.  Oaeai,  107. 

DAMAGES: 

1.  DAiUfUU  Absqub  Injubia.— a  city  is  not  liable  in  damages  to  an 
abutting  owner  for  Injuries  resulting  from  reasonable  and  ordinary  or 
usual  change  and  Improvement  of  the  street,  made  In  a.  careCur  and 
skillful  manner,  for  the  benefit  of  Uie  public.     Pueblo  v.  Strait,  13. 

2.  Sahb. — The  doctrine  of  dainuwn  abiqve  injuria  does  not  apply 
where  the  municipal  authoiiUes  have  made  an  unreasonable  change  in 
the  street,  or  put  it  or  allowed  it  to  be  put  to  an  extraordinary  or  nt^ 
usual  use.    lb. 

3.  SAKK.~The  plaintiff  is  enUUed  to  recover  in  this  claaa  ot  acUons 
in  easel  where  the  damages  suffered  are  different  in  kind  from  those 
suffered  by  the  general  public,  but  it  is  otherwise  with  respect  to  dam- 
ages common  to  all.  When  damages  are  occasioned  an  abutUng  owner 
by  an  improvement  in  the  street  In  front  of  his  property,  whereby  in- 
gress and  egress  to  the  premises  is  inj uric usly  affected,  the  Injury  Is  not 
one  common  to  the  general  public  and  he  may  recover  therefor.     lb. 

4.  Death  of  Child. — Where  a  parent  sues  for  damages  resulUng 
from  the  death  ot  a  minor  child,  evidence  of  the  value  of  the  child's 
services  until  it  attains  Its  majority.  Is  admissible,  though  the  recovery 
is  not  necessarily  limited  to  the  value  of  such  services.  Pierce  s.  C<m- 
neri,  178. 

fi.  Exbhpijlbt  Dakaoes.— In  the  act  restoring  exemplary  damages, 
the  words,  wrong  done  to  the  person,  are  not  restricted  to  physical  or 
bodily  injuries.    These  words,  oonstrued  with  the  entire  language  al 
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the  Bot,  inclode  Injorie*  affecting  the  mind  and  seulblUtles  at  the  Indl- 
Tldnal.     Williama  v.  WiUiamt,  61. 

8.  Sajm— Plbadimo,— Unilor  the  atatate  proTtding  for  ezemphiry 
damtkges,  the  damages  claimed  being  eaaeutlaU;  unliquidated,  and  there 
being  no  definite  limit  to  the  exemplary  dam^es  allowable,  except  that 
tiieybe  reatonabltf  Oio  common  law  practice  majbe  followed  in  declar- 
ing for  and  awarding  auch  damageH.    lb. 

^.  Samb. — A.  wife  may  maiutidn  an  action  for  damagea  agalnat  one 
who  wrongfully  Induceeand  procar«B  her  huaband  to  abandon  her.    lb, 

8.  Hkasubs  of  Dajiaoeb.— Where  partleH  agreed  to  furnish  a  cer- 
t^n  quantity  of  sulphide  ores  to  a  smelting  company  for  treatment,  but 
the  contract  did  not  ipecif  j  or  prorlde  tor  any  particular  body  ot  ore, 
or  ore*  of  any  particular  grade,  quality,  or  value,  and  tbe  parties  failed 
to  furnish  a  portion  of  the  ore  as  agreed;  held,  that  the  contract  was 
purely  executory,  and  that  the  smelting  company  could  recover  nomore 
than  nominal  damages  tor  a  breacli  thereof,  unless  it  should  allege 
and  prove  the  profits  it  oonld  have  realized  from  the  Bmelting  of  such 
orea  of  whatever  grade  haaed  upon  the  am  elUng  chains  to  be  paid  there- 
for.    Patrick  V.  Colo.  5»i«^eini;  Co.,  288. 

9.  Sajoi— COTESASTS.— In  an  action  upon  a  warranty  of  title,  where 
the  assignee  of  the  covenantee  sues  the  original  covenantor,  the  amount 
of  the  recovery  is  the  const  deration  paid  by  him  to  his  immediate  grant- 
or, with  intereat,  not  exceeding  the  consideration  p^d  for  the  original 
oonveyance.    Taylor  v.  IFnllace,  211. 

10.  Sanx—Ditchxs.— The  measure  ot  damages  for  the  desbuoUon 
of  a  private  irrigating  ditch  Is  the  difference  in  value  of  the  land  be- 
longing to  the  ditch  owner  without  tlie  ditch  and  with  It  Denver,  T.  dt 
FL  W.  a.  B.  Co.  0.  lioUon,  304. 

11.  Same — Hubbard  ard  Wifk. — In  an  action  for  enticing  away  a 
hnaband  or  wife,  do  absalute  rule  as  to  the  measure  of  damages  can  be 
l^d  down.  Where  the  right  of  recovery  is  clear  the  court  will  not  dis- 
turb a  verdict  on  the  ground  that  it  is  too  much  or  too  little,  unless  it 
it  grossly  disproportionate  to  the  rights  of  the  parties,  as  shown  by  the 
evidence.     Willtami  v.  mtUamt,  51. 

13.  Same — Ukdeb  Act  of  1877. — The  true  measure  of  recovery  Is 
a  sum  equal  to  the  net  pecuniary  benefit  which  plaintiff  might  reason' 
ably  have  expected  to  receive  from  the  deceased  in  case  his  life  had 
not  been  terminated  by  the  wrongful  act,  neglect  or  default  of  defend- 
ant; but  the  recovery  allowable  is  in  no  sense  a  solatium  for  the  grief 
of  the  living  occasioned  by  the  death  of  the  relative  or  friend.  Some 
of  the  circumstances  and  contingencies  by  which  the  damages  to  b« 
awarded  may  be  approximated  are  pointed  out  In  the  opinion.  Pierce 
e.  Cornier!,  178. 

IS.  NneuQEircE  of  Child. — Tm  law  does  not  exact  the  same  degree 
of  care  and  diligence  from  a  child  of  tender  years  that  it  does  from  an 
adult  person  of  presumed  Judgment  and  discretion.    lb. 
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14.  Neouikitck— Habtbb  and  Sebtamt.— ^It  li  negligence  to  leave 
a  team  of  aplriUd  hlKh-Uved  bones  unhltohed  and  uncared  for  by  the 
■ide  of  a  publin  highway;  the  maater'a  liability  for  the  negligence  of 
hta  servant,  and  alao  the  proximate  caiue  of  the  injuiy,  considered.   lb. 

15.  Strbbts— TlADUOT. — The  building  of  a  viaduct  In  a  public  street 
of  a  mnnioipal  eorporatioa  is  inch  an  extraordinary  use  of  the  atreet  as 
will  entitle  the  owner  of  abutting  property  to  damages,  when  the  means 
of  Ingress  and  ^MM  to  Us  property  ia  obstmoted  or  impaired  thereby. 
Pueblo  V.  StnUt,  18. 

DAMNUM  ABSQTTB  raJURIA: 

1.  UwiciPii.  CoBPORATioNB.— A  olty  Is  not  liable  In  damages  to  an 
abotting  owner  for  Injuries  resulting  from  reasonable  and  ordinary  or 
usual  change  and  improvement  of  the  street,  made  la  a  careful  and 
skillful  manner,  for  the  benefit  of  tbe  public     Pueblo  v.  Strait,  18. 

2.  Same. — Tbe  doctrine  of  damnum  abtque  It^uria  does  not  apply 
where  the  municipal  authorities  have  made  an  unreasonable  change  in 
the  street,  or  put  it  or  allowed  it  to  be  put  to  an  eztiaordloary  or  unu- 
snal  use.    Xb. 

3.  Sauk. — The  plaintiff  is  entitled  to  recover  in  this  olass  of  actions 
in  cases  where  the  damages  suffered  are  dUTerent  In  kind  from  those 
suffered  by  the  general  public,  but  it  Is  otherwise  with  respect  to  dam- 
ages oommuu  to  all.  When  damages  are  occasioned  an  abutting  own- 
er by  an  Improvement  in  the  street  in  front  of  his  property,  whereby 
ingress  and  egress  to  the  premises  Is  Injuriously  itffeoted,  the  Injury  is 
not  one  common  to  tbe  general  public  and  ha  may  recover  therefor,    tb. 

DECREE:  See  JUDGMENTS. 

DEEDS: 

Debcbiftioh— EriDBNCB. — Parol  evidence  Is  admissible  for  tbe  pnr- 
pose  of  showing  that  a  desoription  used  In  a  conveyance  of  real  prop- 
erty, as  commonly  understood  In  tbe  vicinity,  elearly  designates  tbe 
property.    SuUiTian  e.  Collins,  G23. 

DEEDS  OF  TKUST; 

1.  Ax>iaxiSTB&TioiT-~F6RBCLOSUBB  OP  TBtJsT  DEEDS.— Two  condi- 
tions upon  which  a  deed  of  trust  executed  by  a  decedent  may  be  fore- 
closed are  Imposed  by  law.  They  are:  Firit,  permission  to  foreclose  at 
an  earlier  dat«  than  one  year  from  the  death  of  tbe  testator  or  Intestata 
must  be  obt^ned  from  the  county  court;  and,  second,  tbe  debt  or  claim 
secured  mnat  be  first  proved  and  allowed  by  such  court  Reid  s.  SuIIf- 
oan,  498. 

ii.  Title. — A  deed  of  trust  upon  real  estate  to  secnre  tbe  payment  of 
a  debt  conveys  tbe  legal  title  to  tbe  tmstee.    It>, 


Dicized  by  Google 


coal  laada  vlth  money  to  procure  title  from  the  goTemment.  Tbe 
pTobibitioa  is  agaiost  acquiring  title  for  the  benefit  of  others.  To 
deprive  a  broker  of  compeDsation  for  prooaiiag  a  purchaser  of  auch 
lands  vhere  this  element  appears,  it  moat  be  farther  shown  that  he 
was  aware  of  the  fact  at  the  time,  or  had  sufBcient  notice  to  put  him 
upon  inquiry.     Walth  v.  Btutityii,  243. 

2.  LlKriATiOBB — Writ  of  Ebbub. — The  statut«  of  ItmitaUons  to  be 
available  as  a  bar  to  the  prosecution  of  a  writ  of  error  from  this  court 
must  be  specially  Intorposed  at  a  preliminary  stage  of  the  proceedii^, 
and  bafore  issue  joined  npon  tbe  merits;,  If  the  protection  of  the  stat- 
ute be  not  thus  inToked  by  the  party  entiUed  to  It,  It  will  be  deemed 
wt^ved.  The  statute  does  not  operate  of  its  pwn  force  to  divest  the 
court  of  Jurisdiction.    Ilalejf  «.  ElUoll,  IM. 

3.  Pbactice.— The  right  of  a  plaintiff  to  institute  a  joint  action  of 
ejectment  agidust  all  who  are  in  possession  o(  tbe  demanded  premises 
Is  clear,  and  the  right  of  the  defendants  to  malce  separate  defenses  Is 
equally  well  established.    Andrewt  v.  CarUle,  370. 

DEPINITIOS: 

Law  of  tbe  Lahs. — The  law  of  the  land  means  a  law  binding  upon 
every  member  of  tbe  commuDity  under  similar  circumstances,  and  when 
the  law  applies  to  all  persons  engaged  In  a  certain  occupation  or  busi- 
ness, and  each  one  la  without  distinction  amenable  to  its  provisions 
solely  because  he  parsnes  such  occupation  or  business,  It  is  not  open  to 
the  charge  of  depriving  one  of  his  rights  without  process  of  law. 
Bobertaon  e.  The  People,  279. 

DEUUBRERS: 

1.  AvEHMEirra  aron  Imfobhatiom  aro  Belibf.— The  objection  that 
the  averments  of  a  oomplaint  are  made  on  information  and  belief  Is  not 
a  ground  of  demurrer  either  general  or  special.    Carpenter  v.  8mith,  89. 

2.  Geitkbal  Deudkbeb. — Mere  Informalities  In  pleading  are  not  ob- 
noxious to  a  general  demurrer — that  Is,  to  a  demnrrer  baaed  upon  tbe 
single  ground  that  the  complaint  does  not  state  facts  sufficient  to  con* 
stitote  a  cause  of  action.    lb. 

3.  GBOinrDS  or  Demttbbeb. — That  certain  allegations  In  a  pleading 
are  madenpontnformationand belief  Isnotagronndot  demurrer.  The 
objection  can  be  r^sed  by  motion  only,    /ones  n.  Pearl  ifinf nj7  Co.,  417. 

DENTEB: 

1,  AiaSDUXwr  to  Chabteb. — Tbe  "Actto  Revise  and  Amend  the 
Charter  of  the  City  of  Denver,"  Sess.  Laws,  1893,  p.  ISl,  containing  a 
provision  for  the  annexation  of  noncontiguous  territory,  not  being  ger- 
mane to  the  subject-matter  of  the  original  municipality,  is,  as  to  such 
provision,  obnoxious  to  section  21,  art.  6,  of  the  constitution.  Denver 
V.  Coiilehan,  471. 
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2.  BouTiDABizs— Lkoiblatitk  asd  Judicuj.  PoirxB.— The  leglslt- 
tnre  ot  this  state  does  not  have  the  power  to  extend  or  enlarge  the  ter- 
ritorial limits  of  a  specially  chart«rod  town  or  oity  by  adding  thereto 
noncontiguous  lands, — and  the  courts  may  declare  the  annexaUon  of 
such  noncontiguous  territory  invalid  and  enjoin  the  cotlecUon  of  mu- 
nicipal taxes  npon  the  property  thus  sought  to  be  annexed.     lb. 

5.  Mahdatobt  Fbovisioh  op  CaABrxB.— The  provisioD  of  the  Den- 
ver charter  declaring  that  neither  tlie  city  council  nor  any  officer  of  the 
dty  shall  make  any  contract  or  do  anything  binding,  or  Imposing,  upon 
the  dty  any  liability  to  pny  fponey  as  upon  oontraot,  until  a  definite 
appropriation  shall  have  been  made  to  meet  the  requirements  or  con- 
sequences of  such  contract,  is  mandatory;  and  a  ditch  company  fur- 
nishing water  for  the  necessary  uses  of  said  city  cannot  recover  against 
the  city  the  reasonable 'price  for  the  use  of  said  water,  In  the  absence 
of  such  definite  approprlaUon.     Smith  Canal  Co.  v.  Denver,  M. 

4.  UuificiPAL  Obant— SuBaKqnEMT  Aonotr.— The  city  of  Denver 
passed  an  ordinance  granting  tl)e  right  of  way  through  its  streets  to  a 
street  railway  company  to  construct  ita  road  and  operate  its  cars  by 
electricity;  this  was  done  by  the  city  before  its  charter  contained  any 
express  provision  authorizing  such  grant;  subsequently  the  chai'ter  was 
amended  authorizing  tbe  city  to  grant  right  of  way  for  such  purpose; 
and  thereupon  the  city  passed  ordinances  recognizing  Its  prior  grant  as 
ralid,  and  pioviding  specially  for  its  enjoyment  to  a  certain  extent; 
■otlng  upon  such  legislative  and  municipal  authority,  the  r^lway  com- 
pany occupied  cerCi^u  streets  for  the  purpose  granted  and  expended 
large  sums  of  money  in  and  about  the  construotion  of  its  electiic  lines; 
fteld,  that  the  executive  officers  of  the  city  could  not,  while  such  munic- 
ipal consent  remained  unrevoked,  justly  deny  the  right  of  the  street 
railway  company  to  complete  the  work  already  begun,'  nor  treat  its 
employees  as  trespassers  for  prosecuting  such  work.  Denver  Tranaem 
Co.  V.  Londoner,  160. 

6.  MoNiciPAL  FovTBB— UoDE  or  BxBBCiBB.— Persons  dealing  with  a 
municipal  corporation  must,  at  their  peril,  take  notice,  not  only  of  the 
powers  vested  in  the  corporatioo,  but  of  the  mode  by  which  its  power* 
are  to  be  exercised  so  far  as  snch  mode  is  mandatory.  Smith  Canal  Co. 
t.  Denver,  64. 

e.  Ordivakcss. — When  the  power  to  pass  an  ordinance  is  not  ex- 
pressly conferred,  but  Is  derived,  if  it  exists  at  all,  from  the  "general 
welfare  "  clause,  Qie  reasonableness  of  theordinance  is  a  matter  for  judi- 
cial determination.     Wettengel  v.  Denver,  652. 

1.  Sake. — The  ordinance  of  the  city  of  Denver  prohibiting  the  dls- 
trlbntion  of  handbills,  etc.,  naturally  tending  to  Utter  the  streets  and 
frighten  horses,  etc.,  is  reasonable.    Jb. 

8.  Railkoads— St&kct  CBOSSinSB.— When  railroad  companies  lay 
their  tracks  across  public  streets,  such  occupation  of  tbe  street  is  sub- 
ject to  the  condition  that  they  will  do  whatever  a  reasonable  public 
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necesBtty  may  require  to  mi^Dtata  Uie  street  M  a  highway.  Tlie  daty 
BO  to  do  is  a  continuing  one,  enlai^ng  from  time  to  time,  as  changed 
condiUoQB  leuder  the  mode  adopted  inadequate,  and  the  legislature  has 
ample  power  to  require  such  changes  as  public  safety  and  convenience 
may  reasonably  require.    Dencer  n.  U.  P.  By.  Co.,  188, 

9.  Same. — The  city  of  Denver  may  by  ordinance  require  railroad  com- 
panies  to  bridge  their  tracks  over  a,  street  according  to  plans  prepared 
by  the  city,  provided  a  reaoonable  neceeslty  therefor  be  ahown  to  exist 
and  the  plans  proposed  be  found  to  be  feasible  and  adequate  fur  the 
purpose.  The  performance  of  such  requirement  may  be  compelled  by 
mandamus.     Jit. 

10.  Same. — In  order  to  compel  railroad  companies  to  bridge  a  street 
along  which  their  track  Is  laid  and  continuously  used,  it  is  not  necessary 
to  vacate  the  street  or  give  it  over  entli-el;  to  the  use  of  railroads.     lb. 

OESCBIPTIO  PERSON,E; 

1.  CoHSTBUCTiON.— The  word  "^ent"  added  to  the  name  of  one 
sigolDg  a  contract  is  i>Wma  facie  deiciiptio  p«r*once,  and  In  the  absence 
of  proof  changing  Its  prlma/acie  character  the  Instrument  is  to  be  con- 
strued as  the  Individual  act  of  the  party  executing  it  Rhone  v.  Powell, 
41. 

2.  Plbadiito.— Tbe  fact  that  the  words  "  deputy  Bheritt"  follow  the 
defendant's  name  in  the  caption  of  the  complaint,  does  not  make  tbe 
action  one  agfUnst  the  defendant  as  deputy  sheriff.  The  word  "as" 
not  preceding  such  designation,  the  presuniptiun  is  that  he  is  sued  as 
an  individual,  and  the  words  "deputy  sheriff "  are  merely  deacrljjtio 
pertoiuB.    Oreig  ■b.  Clement,  167. 

DISCRETION; 

1.  Nkw  TRIAI.S. — A  trial  judge  may  with  propriety  grant  a  new  trial, 
tn  case  of  serious  doubt — as  where  he  is  convinced  that  the  jury  have 
not  fully  comprehended,  or  fi^rly  constderad,  the  evidence,  and  this, 
even  though  he  might  not  be  justified  la  directing  a  verdict  upon  the 
evidence.     Denver  Tramwap  Co.  C  Oaent,  107. 

2.  Pbactice— EvisBNCE  upoK  Hotion  for  New  Tuial.— While  ft  is 
not  usnal  to  examine  witnesses  in  court  orally  upon  a  motion  for  a  new 
trial,  it  is  wltbln  the  dlsci-etlon  of  .the  trial  court.  As  a  rule,  affidavits 
only  are  used  in  such  cases,  hut  oral  testimony  la  also  admissible. 
Sehoolfietdv.  BrurUoA,  139. 

DITCHES  :  See  WATER  MGHTS. 

EJECTMENT : 

Pabtiss  in  Ejsctuent— Judoment.— The  right  o(  a  plaintiff  to 
institute  a  Joint  action  of  ejectment  ag^nat  all  vrho  are  In  possession  of 
the  demanded  premises  is  clear,  and  the  right  of  the  defendants  to  make 
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separate  defenses  Is  equally  well  eaUblished.  But  while  tkej  may 
require  separate  trials,  fladln^  and  Judgements,  unless  thej  do  so  In 
proper  time,  a  joint  judgment  ma;  be  entered  against  tbem  all.  An- 
dreas  v.  CarliU,  870. 

EMINENT  DOMAIN : 

1.  Additiokai,  Drposit  oh  Appeal.— Where  the  petitioner  In  con- 
demnation proceedings  desires  to  oocnpy  and  use  the  premises  pending; 
appellate  proceedings,  it  is  proper  to  order  an  additional  deposit  suffi- 
cient to  cover  the  amount  of  the  compensation  ascert^ned  and  awarded, 
Otero  Canal  Co.  v.  FoadUk,  li2S. 

2.  Form  of  Bepost  ob  Tkbdict. — The  provisions  of  the  statute  as 
to  what  shall  be  contained  In  the  report  of  commissioners  or  the  verdlot 
xit  a  jut7  in  eminent  domain  proceedings  are  mandatory.    Ih. 

EQUITY : 

1.  Bills  or  Revibv.— To  obtain  a  new  trial  In  equity,  on  the  ground 
of  newly  discoTered  evidence,  the  compliant  must  show  Uiat  the  evi- 
dence was  not  discovered  in  time  to  have  been  used  In  the  legal  pro- 
ceeding. If  discovered  In  time  to  have  been  presented  upon  a  motion 
for  a  new  trial  In  the  legal  action,  reUef  will  be  denied  in  equity.  Snider 
E.  ninehart,  448. 

2.  Same. — Equity  will  not  interfere  with  judgments  at  law  where  an 
adequate  remedy  is  provided  In  the  legal  action,  which  has  been  lost  to 
the  aggrieved  party  ss  the  result  of  his  own  negligence.     lb, 

3.  Ttn-iassci. — Nothing  can  call  a  court  of  equity  into  activity  but 
oonscieuce,  good  Mtb,  and  reasonable  diligence.     lb. 

4.  EnFOBCKKBirr  OP  LiBM  FOB  TAXES.— Although  a  tax  is  expressly 
declared  by  statute  to  be  a  lien,  yet  If  a  specidc  mode  be  provided 

.  whereby  the  land  may  be  sold  to  satisfy  such  lien,  no  suit  In  equity  to 
enfoi-ce  the  sale  can  be  maintained.    The  specific  statutory  mode  ol 

.  collection  must  be  pursued.    Jfonttzuma  Water  Co.  v.  Bell,  175- 

G.  MoBTaAoics. — Thepowerof  acourtof  equity  to  hold  as  a  mortgage 
an  Instrument  which  Is  In  form  an  absolute  deed,  is  well  settled.  Fon- 
deeler  t.  Fetta,  368. 

ESTOPPEL: 
*     Notice. — Where  Uie  condition  of  the  title  Is  known  to  both  parties, 
or  both  have  the  same  means  of  ascertaining  the  truth,  there  is  no  estop- 
pel.   BoekweU  r>.  Coffey,  307. 

EVIDENCE:  See  also  WITNESSES. 

1.  Aduibsiobb. — Admissions  of  a  plaintiff  to  an  action  founded  npoa 
defendant's  negligence,  made  after  the  accident  occurred,  that  It  was 
without  fault  on  part  of  defendant,  are  admls^ble  against  him.  HoU 
man  s.  Boston  Land  A  Seaurlty  Co.,  7. 
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9.  AoEKOT — CoMTaACTB, — A  written  muthority  to  a  broker  to  sell  land 
at  B  cartalQ  price  per  acre  net,  ioea  not  conoluaiTelj  imply  that  the  sale 
iB  to  be  for  oaah,  and  parol  testimony  la  admiosible  to  supplement  and 
explain  IL     Bourke  b.  Van  Keurm,  95. 

8.  CoxvBTAiTOBa — Dkscbiitiob.— Parol  evidenee  ta  admigsible  for 
the  purpose  ol  showing  that  a  deaeriptlDii  used  In  B  conveyaDce  of  real 
property,  as  oommonly  understood  In  the  vlduit^,  clearly  designates 
the  property.     Sulllvaa  r.  Coliins,  C28. 

4.  CCSTOH. — In  case  ol  donbt  aa  to  what  a  person  has  done.  It  may 
be  considered  more  probable  that  he  has  done  what  he  has  been  In  the 
habit  o(  doing  than  that  he  has  acted  otherwise  ;  hence,  the  particular 
habit  or  custom  of  an  Individual  may  be  shown  where  there  is  conflict- 
ing evidence  as  to  whether  he  has  or  has  not  done  some  act  materia  to 
the  issue.     Denver  Tramaay  Co.  v.  Oaeru,  107. 

6.  Dbclabationb  AccoHPAsmo  Act.— Whenever  it  Is  proper  to 
prove  the  doing  of  an  act  by  a  certain  person,  the  declarations  of  such 
person,  accompanying  the  act  and  having  reference  thereto,  are  admis- 
sibte  in  evidence  as  explanatory  of  the  act  Itself.  Thus,  In  an  action 
by  a  wife  tor  enticing  away  her  husband,  it  la  proper  to  admit  in  evi- 
dence the  deciaratlooa  of  the  husband,  having  reference  to  bla  separa- 
tion or  contemplated  separation  from  his  wife,  for  the  purpose  of 
showli^  what  caused  such  separation,  though  his  mere  declorotlona 
are  not  admissible  to  show  what  defendant's  conduct  really  was,  Wil- 
llama  c.  WUliams,  tl. 

0.  Deolabations  as  Evuiesce.— In  determining  whether  the  dec- 
larations of  a  person  not  a  party  are,  or  are  not,  competent  evidence  in 
a  particular  case,  the  nature  of  the  isane,  and  the  special  circumstances 
under  which  the  deolaratianB  were  made,  must  be  taken  tnto  considera- 
tion,    lb. 

7.  Dbscbiptio  'Pxobosx. — The  word  "agent"  added  to  the  name 
of  one  rigning  a  contract  is  prima  facie  dencrlpOo  personm,  and  f  n  the 
absence  of  proof  changing  Its  prlmafaeie  character  the  Instrument  la  to 
be  construed  aa  the  individual  act  of  the  party  executing  it.  Bhone  v. 
PomU,  il. 

5.  GktoD  Faith. — In  the  absence  of  proof  to  the  contr&ry,  the  fact 
tiiat  a  person  haa  acquired,  and  for  a  period  of  eleven  years  has  held,  a 
tax  deed  to  land,  and  has  during  said  period  paid  all  the  taxes  on  the 
land,  Is  sufficient  evidence  of  his  good  faith  In  the  trausaotiou.  De 
Foreala  e.  Oast,  807. 

9.  Htpothktical  Quxbtionb.  —  A  hypothetical  queslion  framed 
upon  the  assumption  that  the  evidence  tends  to  prove  certain  facts,  and 
which  Is  within  the  probable  or  possible  range  of  the  evidence,  is  not 
objectionable.    Jackion  v.  Bumham,  533. 

10.  iHPEACmKa  SvniEKCK. — Proper  foundadon  having  been  laid,  a 
witness  may  be  Impeached  by  showing  that  he  has  made  statements 
material  to  the  Issue  diSerent  from  his  tesdmouy  as  given  i  but  he 
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oannot  be  Impeached  by  ahowliig  his  contnuUctoiy  sUtemento  coi^ 
cemlDgcollateTAlorlmmateiiBlmatten.  Deneer  Tramaav Co.b.  Oaent, 
107. 

11.  Lbqiblatitk  Joubkals. — In  detormiulng  irhether  aa  act  of  the 
geneial  asBembly  was  passed  in  conformity  witli  conHtitatlooal  require- 
ments, resort  may  be  had  to  the  journals  of  the  two  houses  to  ascertain 
the  steps  taken  by  each  body  in  the  paaaaga  of  the  acL~  Sobertion  i. 
The  People,  279. 

18.  Notice. — Converaatlonti  between  the  plaintiff  and  the  foreman  of 
the  defendant  company,  and  between  the  plaintiff  and  the  engineer  of 
the  motor,  concerning  the  seat  which  he  took  on  the  front  platform, 
were  admissible  for  the  purpose  of  tliowing  that  he  was  lawfully  upon 
the  train,  and  also  that  the  engineer  was  aware  of  the  position  oocnpted 
by  him.     Traiuit  Co.  v.  Duryer,  132. 

13.  Opistosb  or  Experts.— The  opinions  of  men  who,  by  study,  ob- 
eerratjon  or  experience,  have  1>ecome  expert  with  respeot  to  matters 
not  of  common  knowledge,  may  be  given  In  evidence  to  the  jury,  Mc- 
Gtmlgte  v.  Kane,  202. 

14.  Obdimakces. — It  appearing  from  the  record  of  a  meeting  of  the 
town  board  with  reasonable  certainty  that  all  the  members  were  present 
and  voted  for  the  ordinance  upon  its  passage  and  that  it  was  passed 
unanimously;  held,  that  it  showed  a  coropllaace  with  the  provision  oC 
the  statute  requiring  the  yeas  and  nays  to  be  called  and  recorded  upon 
the  passage  or  adoption  of  an  ordinance.    People  e.  Ratmt,  489. 

15.  Pabol. — A  parol  stipulation  may  alwaya  be  shown  that  a  written 
Instrument  was  not  to  become  of  binding  force  unless  some  condition 
precedent  was  previously  fulfilled.     Boarke  v.  Van  Keurea,  95. 

10.  FsiHA  Facie  Evidemck. — Under  the  statutes  of  this  state  in  1684 
the  county  treasurer's  books  (the  tax  roll  or  warrant)  were  the  final 
repository  of  the  woik  of  assessment  and  levy  of  taxes,  and  a  cerUQed 
copy  of  the  same  was  evidence  prima  facie,  of  the  taxes  so  levied ;  the 
original  roll  of  the  assessor  was,  also,  competent  evidence  to  a  cert^n 
extent,  but  its  rejection  was  not  reversible  error  where  it  did  not  tend 
to  impeach  the  tax  roll  or  warrant  already  before  the  court.  Haleg  v. 
ElUott,  379. 

17.  Save. — Upon  the  loss  or  dastraotiou  of  the  original  bill  a  tme 
copy  may  be  subatitnted  at  any  time.  The  enrolled  bill,  properly  signed 
and  deposited  in  the  office  of  the  eecretary  of  state,  is  prima  facie  evi- 
dence of  the  due  passage  of  the  act.  Maw.  Mutual  Life  Ins.  Co.  e.  Colo. 
Loan  i£  Trutt  Co.,  1. 

18.  Tax  Salb  Rrcokd. — The  tax  sale  record  being  one  required  by 
law  to  be  kept  by  the  treasurer,  is  not  only  competent,  but  the  best 
evidence  of  the  facts  required  to  be  stated  therein,  including  the  date 
of  sale.    Kjtowlet  e.  Uartin,  393. 

19.  Sakb. — The  recital  in  a  tax  deed  tiiat  the  sale  was  madeonacei^ 
tain  day,  at  which  it  would  have  been  premature,  does  not  preclude 
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th«  ahowiug  of  Uie  fact  by  the  t&z  taie  record  Uiat  the  taie  wu  made 
afterwards  and  at  a  proper  time.    lb, 

20,  WaiOHT  OF  EviDXNCK.-— The  Jury  are  not  under  all  clrcnmBtimceB 
the  Bole  judges  of  the  credibility  o(  the  wltneaaea  and  of  the  weight  of 
their  teattmony,  stnce  the  couit  la  aometlmeg  Justified  in  directing  a 
verdict  upon  the  evidence;  but  where  it  U  proper  to  submit  a  case  to 
the  Jury,  it  is  not  reveraible  error  to  cliarge  them  that  they  are  the  loU 
Judges,  et«.     Denter  Tramway  Co.  v.  Oviena,  107. 

21.  Same  —  WiTHXssM.— The  weight  of  evidence  does  not  depend 
wholly  npon  the  number  of  nitnesaea  testifying  to  the  same  matter  or 
tninaacllon;  the  number  of  witnesses  is  to  he  regarded,  but  an  instrno- 
tion  that  the  number  is  controlling,  is  not  proper.  If  any  circumstance 
to  be  considered  in  determining  the  weight  of  the  testimony  is  not 
stated  in  the  instructioo.     R. 


EXEMPLABr  DAMAGES:  See  DAMAGES. 

EXEMPTIONS: 

1.  HOHKBTEADH.— The  provlso  tn  see.  2582,  Mills'  An.  Stats.,  haa 
reference  solely  to  lauds  the  title  of  whioh  still  remidns  in  the  govern- 
ment. It  was  inserted  to  prevent  any  apparent  clash  between  the  state 
statute  and  the  provision  of  the  federal  statute  exempting  a  homestead 
taken  therennder  from  liability  for  any  debt  oontracted  prior  te  the 
issuance  of  patent     Weare  v.  Johniem,  353. 

2.  Same. — Beal  estate  which  had  not  l>een  subjected  speciflcalty  to  a 
Judgment  lieu  by  the  levy  of  an  execution  before  it  was  homesteaded, 
la  exempt  from  execution.     lb. 

3.  Same. — Homestead  and  exempUou  laws  are  to  be  liberally  con- 
strued,   lb. 

EXFEBTS:  SeeBYIDBNCB  AND  WITNESSES. 

FINDINGS: 

FiHDuro  ROT  A  JuDOHBiiT.— -The  findings  of  the  court  are  no  more  a 
Judgment  than  would  be  the  verdict  of  a  jury,  and  the  statement  in  the 
bill  of  exceptions  that  a  Judgment  was  rendered  cannot  supply  the  place 
of  the  jodgment  itself.     Fuma  County  e.  Lovell,  80. 

POBECLOSCBE: 

1.  FoBBOLOBURB  Of  LiBH  FOB  Taxbs.— Although  a  tax  Is  expressly 
declared  by  statute  to  be  a  lien,  yet  If  a  specific  mode  be  provided 
whereby  the  land  may  be  sold  to  satiafy  luoh  lien,  no  suit  In  equity  to 
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enforce  Uie  wde  can  be  maintained.    The  epeoffle  itatntaiT  mod*  of 
collection  moat  be  pursned.    Montezuma  Water  Co.  t.  Bell,  175. 

2.  TBUeT  Dbbdb. — Tno  conilitiona  upon  whioh  a  deed  of  trnat  exe- 
cuted by  a  decedent  may  be  foreclosed  are  imposed  by  law.  They  arc: 
First,  permission  to  foreclose  at  an  earlier  date  than  one  year  from  the 
death  of  the  testator  or  intestate  must  be  obtained  from  the  county 
court;  and,  second,  the  debt  or  cli^m  secured  most  be  first  proved  aod 
allowed  by  such  court.    Held  v.  SuUltcm,  498. 

FRAUD:  8«  8TAT0TE  OF  FRAUDS. 

FREEHOLD: 

1.  JuBiBDicTioK  OF  TBI  SnPHEUE  CotHtT. — A  frcchold  Is  DBTer  In- 
volTcd,  within  the  meaning  of  the  statute  limlUng  the  Jarlsdiotion  of 
this  court,  unless  the  primary  object  of  the  suit  Is  the  rscoTery  of  the 
freehold  estate,  or  when  the  suit  if  prosecuted  to  judgment  will,  as  be- 
tween the  parties,  result  la  one  gaining  and  the  other  losing  the  estate. 
MeCandUa*  v.  Green.,  519. 

2.  Sahb. — A  procaedlng  to  enforce  a  mechanic's  Hen  against  real  estate 
does  not  Involve  a  question  of  freehold.    lb, 

GARNISHMENT; 

1.  JuRiBDiCTioM. — Tbe  attachment  of  property  within  this  state  of 
nonreddent  defendants  not  personally  served  vrlth  process  is  a  pre- 
requisite to  the  jurisdiction  of  the  court  to  render  judgment  agidnst 
them,  and  also  to  the  collateral  liability  of  a  garnishee.  The  burden 
of  proving  this  fact  Is  upon  the  plaintiff  In  tbe  attachment  suit.  fV«n> 
ing  V.  Baxter,  238. 

2.  Sajix. — To  Justify  a  recovery  against  a  garnishee.  It  mast  be  shown 
afBrmatively  by  the  answer  or  by  the  evidence  that  at  tbe  time  of  ser- 
vice of  tbe  garnishee  summons  he  had  property  of  the  defendant  in  his 
possession  of  a  description  which  will  authorice  his  being  charged,  or 
that  he  was  Indebted  to  the  defendant.    lb. 

3.  Same. — Only  debts  due  or  those  wblcb  by  virtue  of  a  contract 
existing  at  the  time  of  service  of  the  garnishee  summons  are  to  becom« 
due,  and  the  property  belonging  to  the  debtor  then  in  the  garnishee's 
pOBBBsslon,  are  Impounded  by  garnishment  The  gamisbee's  liability 
does  not  extend  beyond  such  property  and  suoh  Indebtedneas.    lb. 

OUABDIAN  AND  WARD: 

1.  Defehbe  of  Wabd's  ImaBKBTS. — In  a  suit  wbere  a  minor  is  con- 
cerned, nothing  can  be  admitted  against  his  Interest.  His  representa- 
tive should  Insist  that  no  stop  be  taken  which  may  be  In  any  manner 
legitimately  the  subject  of  objection.     Vaadeeier  v.  Fetta,  868. 

2.  Samb. — Where  the  guardian  hesitates  or  fails  In  the  perfomunoe 
of  his  duty,  the  oonrt  will  defend  the  mlnor'a  rights,    ift. 
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HOMESTEADS: 

1.  COMBTBBonoN— PoBLic  Lauds.— Tlie  proviso  In  sec.  2382,  Mills? 
An.  Stata.,  has  reference  eolely  to  laiidB  the  Utle  of  which  BtlU  remninB 
in  tli«  f^Terament.  It  was  ioMrted  to  prevent  an;  apparent  clash  be- 
tween t!ie  Btat«  statute  and  the  provision  of  the  federal  statute  eiempt- 
ing  a  horaestead  taken  thereunder  from  liability  for  any  debt  contracted 
prior  to  the  Issuance  ol  patent.     Weare  c.  Johnton,  303. 

8.  JtntaxBKT  LiBHS.  —  Real  estate  which  had  not  been  subjected 
Bpeolttcally  to  a  Judgment  lien  by  the  levy  of  an  execution  before  It  waa 
homesteaded,  is  exempt  from  execution.    16. 

HUSBAND  A3TD  WIFE: 

EquALiTT  OF  RioHTB.  —  Husbandi  and  wives  are  equal  under  tbe 
law,  in  respect  to  the  conjugal  affection  and  socletj'  which  each  owes 
to  the  other.  The  wife  may  maintain  an  action  for  damages  against 
one  who  wrongfully  induces  and  procures  tier  busband  to  abandon  her 
or  send  ber  away.     WUliam*  e.  WUllama,  &1. 

IMMATERIAL  ERROB: 

1.  Ebbobs  without  Pbbjudice. — The  rejection  of  evidence  which 
if  admitted  would  not  hava  improred  tlie  case  of  the  party  offering  it. 
Is  not  such  error  as  should  reverse  the  Judgment     Balejfv.  BlUott,  370. 

3,  Saux.-^A  ruling,  although  technically  erroneous,  if  not  prejudicial 
to  the  rights  of  the  party  complaioLng,  does  not  constitute  reversible 
error.    Aadretei  c.  Carlile,  370. 

3.  Sajhk. — A  Judgment  which  is  correct  will  not  be  overthrown  be-  . 
cause  the  reasoning  of  the  trial  court  which  led  to  the  result  ma;  have 
been  inaccurate.     ICarren  v.  Hall,  5(IS. 

4.  Sauk. — Only  prejudicial  an'Or  constitutes  a  ground  for  reversal. 
If  the  court  can  see  that  upon  the  whole  testimony  and  under  the  goT- 
eming  principles  of  law,  the  result  reached  in  the  trial  of  the  cause  is  a 
Just  one,  the  Judgment  roust  be  upbeld.     Jackson,  i.  Bamkam,  532. 

5.  Sauk. — In  trying  a  cause  without  written  pleadings,  the  matevi.il 
issues  are  to  be  gathered  from  the  evidence  as  the  trial  progresses,  aud 
thus  Irrelevant  testimony  Is  liable  to  be  admitted;  but  if  In  reviewing 
the  record  of  such  a  cause.  It  Is  found  that  the  trial  court  committed 
DO  aubstantlal  error  bearing  upon  such  material  Ibbusi,  the  judgment 
may  be  affirmed  without  referance  to  errors  assigned  in  respect  to  Irrel- 
evant Issues  or  testimony.     Parker  r.  Van  Buren,  217. 

6.  Waitkb. — Error,  if  any  there  be,  in  cliauglng  the  venue  from  the 
county  to  the  district  court,  on  tlie  ground  that  the  amount  in  contro- 
versy as  dimmed  by  respondent  ezcerdi  f2,000,  la  waived  where  tbe 
parties  appear  generally  In  the  latter  court,  amend  their  pleadings,  and 
go  to  trial  without  objection.     Otero  Canal  Co.  v.  Fotdick,  G22, 

INDOBSEMENTS:  See  BILLS  AND  NOTES. 
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INFORMATIONS: 

1.  Vehipication  of  JmroBMATioN. — Tbe  Terificatlon  to  an  infonra- 
doQ  by  the  dlatrlct  attorney,  npon  infonnatioit  and  bellsf,  is  BUfflclent 
tn  a  case  in  which  there  has  been  a  preliminary  examination  or  In  which 
the  Barae  haa  been  widved.  In  utber  caaea  it  must  be  by  tome  person 
whole  T«Tificallon  ia  apon  hia  own  knowledge.  BrotBH  v.  The  People, 
101. 

2.  Same. — It  ia  not  neoeasary  In  an  Information,  rerified  by  the  dia- 
trict  attorney  upon  information  and  belief,  to  set  out  tliat  a  prelimin^ 
examination  had  been  Iiad.  It  devolrea  upon  the  defendant  to  support 
the  motion  to  qaash  upon  tiiis  ground  to  eatabllah  the  same  by  show- 
ing that  auch  preliminary  examination  had  not  been  liad.    Ih. 

INJUNCTIONS: 

1.  JuBiiDiCTioir  OF  SVPBEHE  CouKT.— Tbs  writ  of  Injunction  which 
tlie  constitution  autliorlzea  the  supreme  court  to  Istne  In  the  exercise 
of  its  original  jurisdlotion  la  a  jurisdictional  writ  as  contradlBUugalsbed 
from  the  ordinary  writ  of  Injunctjon  In  aid  of  jurisdiction  otherwise 
acquired.     People  ex  rel.  d.  JIfcCIeea,  403. 

2.  Samk. — To  waiTanC  the  supreme  court  in  taking  jurisdiction  in  an 
original  proceeding  by  Injunction,  tlie  case  made  by  the  complaint  must 
not  only  show  equitable  ground  for  relief,  but  maat  disclose  a  question 
involving  the  rights  or  franchlaea  of  tlie  state  In  Its  sniereign  capacity, 
that  Is,  public  riglits  or  interests  oa  contradistinguiBhed  from  matters 
of  private  or  Individual  concern.    lb. 

3.  Sake. — Wliere  the  supreme  court  was  asked  In  the  exercise  of  Ita 
original  Jurisdiction  to  Issue  a  writ  of  Injunction  to  resttain  the  eeore- 
tary  of  state  from  delivering  certificates  of  election  to  certain  persons 
elected  a»  district  judges,  the  Injunction  being  asked  on  the  ground 
that  the  terms  of  the  incumbents  of  such  judicial  ofBces  were  not  about 
to  expire;  held,  that  the  real  question  In  controversy  waa  the  quesUon 
of  title  to  public  offices  between  the  individual  claimanta;  that  the  con- 
troversy did  not  involve  the  rights  or  franchises  of  tbe  people;  nor  the 
rights  of  the  Btato  in  Its  sovereign  capacity;  and  so  the  writ  waa  de- 
nied,   lb. 

INSTRUCTIONS: 

1.  Abstkact,  Cokcbetk, — Instructions  should  not  be  too  genera), 
nor  should  they  ha  given  in  tbe  abstract;  but,  when  correct  abstract 
propositions  of  law  are  given,  and  tlie  instructloDe  considered  together 
advise  the  Jury  clearly  and  in  tlie  concrate,  the  abstract  propositions  do 
not  necessarily  vitiate  tbe  chai^.    Denter  Tramreati  Co.  v.  Ovens,  107. 

2.  Sake. — An  instruction  technically  erroneous  does  not  furnish 
ground  for  revei'sal.  If  tbe  Jury  are  not  misled,  or  If,  as  a  whole,  the 
case  Is  fairly  presented  to  them,  and  especially  if  their  verdict  is  obvi- 
ously correct.    In  reviewing  a  charge,  it  is  to  l>e  oonsldered  aa  a  whole, 
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In  reference  to  the  Mtaal  matters  In  controveraj.  If,  wlien  thus  con- 
Mdered,  it  1b  clear  that  the  jury  were  not  led  to  a  wrong  conclusion, 
tile  judgment  will  not  be  reTersed  merely  on  the  ground  that  the  charge 
ooMtidns  lome  proposition  not  technically  acouiate  in  the  abstract. 
WiUianu  v.  Williami,  61. 

8.  Pbactice. — A  mere  nondirection  by  the  court  Is  not  ground  for  a 
new  trial,  unless  specific  inetmctionB  good  in  point  of  law  have  been 
requested  and  refused.    Brotan  v.  The  People,  161. 

INTERVENTION: 

1.  AiiKKDMEHT — FLXAsnTQ. — More  uaceTt^uty  Or  ambiguity  of  aver- 
ments In  the  petition  should  not  be  held  sufficient  to  defeat  the  light 
to  IntoiTeoe  without  giving  the  usual  leave  to  amend.  Interventloii 
proceedings  are  to  be  Ulierally  construed,  with  the  view  to  assist  pat- 
ties In  obt^nlng  justice.     MajorH  d.  Taussig,  44. 

2.  PaacncE. — In  determining  whether  a  party  is  entitled  to  inter- 
vene in  an  action,  the  averments  of  the  petition,  bo  far  as  they  are  well 
pleaded  and  not  denied,  are  to  be  taken  as  true.    lb. 

3.  Samb.— The  conditlonB  essenUal  to  enUtle  a  stockholder  to  Insti- 
tute or  defend  an  action  when  tlie  corporate  entity  upon  which  that 
duty  devolves  refuses  to  act,  are  stated  In  the  opinion.     R. 

4.  Same. — As  a  general  rule,  a  party  wUl  not  be  allowed  to  intervene 
between  the  trial  and  the  rendition  of  judgment  Qood  practice  re- 
quires the  petition  to  be  tiled  before  the  trial  la  entered  upon.  Bock- 
veil  V.  Coffey,  387. 

G.  Saue. — Two  water  compaides  were  duly  organized  for  the  pur- 
pose of  supplying  water  for  domestic  and  other  uses  to  a  certain  town 
and  its  inhabitants;  in  an  aotJon  by  one  of  the  companies  olalming  the 
exclusive  privilege  of  supplying  water  for  such  purpose,  a  temporary 
Injunction  was  granted  restrtdning  the  other  company  from  supplying 
the  water;  heli,  that  certain  residents  of  said  town,  under  the  facta 
and  circumstances  set  forth  In  their  peUUon,  were  entitled  to  intervene 
and  become  partleK  for  the  purpose  of  contesting  the  excluaive  privi- 
lege asserted  fay  the  plaintiff  oompany.  The  case  of  Henry  i.  Tratelen' 
Ina.  Co.,  16  Colo.  179,  approved  and  applied.  Wood  v.  Denver  Water 
Co.,  253. 

IRRIGATION:  See  WATER  RIGHTS. 

JUDGMENTS: 

1.  £jiccn(BNT. — The  right  of  a  pltdntltt  to  institute  a  joint  aotlon  of 
ejectment  against  all  who  are  In  possession  of  the  demanded  premises 
Is  clear,  and  the  right  of  the  defendants  to  make  separate  defenses  Is 
equally  well  established.  But  while  tliey  may  require  separate  trials, 
flndiogB  and  judgments,  unless  they  do  so  In  proper  time,  a  joint  judg- 
ment may  be  entered  against  them  alL    Andrews  «.  CarlUe,  870. 
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3.  Faith  and  Cbesft.— Though  tlie  Item  ot »  aUte  do  not  have  extn- 
tuTltorl&l  force,  aa  men  Uitb,  DeT«rth«leu,  the  general  nils  Is  that 
thtnga  done  in  one  state  In  pnrenanoe  of  the  lav*  thereof,  ue  valid  and 
binding  lu  other  Btatea,     Amtrican  H'aUr  Co.  v.  Loan  i  Trutt  Co.,  20(1. 

8.  Saub. — Where  a  corporaUoD  In  punuanoe  of  tlie  laws  of  the  state 
where  It  was  created  has  been  adjudged  InsoWent,  and  placed  in  the 
hands  of  a  receiver  with  fnll  powers  to  cootiol  and  manage  Its  affairs, 
and  where  Buch  corporation.  Its  offiosrs,  directors,  ogenta,  and  attoi^ 
neys,  has  been  absolutely  enjoined  from  In  any  manner  continuing  the 
business  of  said  corporation  or  from  attempting  to  use  its  name,  privi- 
leges or  franchises  fur  any  purpose  whatever,  heli:  that  an  oflcer  of 
the  corporation  could  not  use  iU  name  to  prosecute  a  writ  of  error  in 
another  state  against  the  obJeoUoa  of  the  receiver.    lb. 

4.  FiNDixoB.— The  findings  of  the  court  are  no  more  a  judgment  than 
would  be  the  verdict  ot  a  jury,  and  the  statement  in  the  bill  of  excep- 
tions that  a  judgment  was  rendered  cannot  supply  the  place  ot  the 
judgment  ItaeU.     Yuma  County  v.  Losell,  SO. 

5.  Judicial  Act. — The  proceeding  required  to  be  instituted,  carried 
CD  and  consummated  la  the  oonnty  court  as  the  means  of  dlssolvli^ 
one  municipality  and  annexing  the  same  to  another  nnder  the  act  ot 
1863,  Is  a  judicial  proceeding,  and  the  approval  of  the  report  of  the 
annexation  proceeding  by  such  court  is  a  Judgment  to  which  a  writ  ot 
error  will  lie  from  the  supreme  court.     Nartin  c.  Simpkina,  436. 

6.  Sauk.— When  a  regularly  oon8titut«d  ooort  of  Justice,  clotlied  with 
authovity  to  hear  and  determine  a  guesUon  of  fact  or  a  mixed  question 
ot  law  and  tact  upon  evidence  written  or  oral  produced  before  such 
court,  renders  a  decision  atFecting  the  material  rights  or  Interests  of 
one  or  more  persona  or  bodies  corporate,  such  proceeding  by  the  court 
U  judicial,  and  the  decUion  by  the  court  is  a  judgment.    Jb. 

7.  Res  Judicata. — A  Judgment  between  partjes  Is  conclusive  not 
only  as  to  the  matters  which  were  in  fact  determined,  but  as  to  all  other 
matters  which  might  have  been  litigated  as  Incidental  or  eaaentlally  oon* 
nected  with  the  subject-matter  of  the  litigation,  whether  the  same  were 
or  were  not,  as  a  matter  of  fact,  considered ;  but  tills  rule  does  not  apply 
to  a  case  where  tlie  matter  relied  on  was  not  incidental  or  essential  to 
the  determination  of  the  subject-matter,  but  was  a  distinct  and  sepa- 
rate cause  of  action  which  the  record  shows  was  left  undetermined. 
JohiMm  e.  Johnton,  143. 

JURISDICTION: 

1.  GABirisBMEirr. — The  attachment  of  property  wtthln  Uds  state  of 
nonresident  defendants  not  personally  served  vrith  process  Is  «  prereq- 
uisite to  the  Jurisdiction  of  the  court  to  render  judgment  against  them, 
and  also  to  the  collateral  liability  of  a  garnishee.  The  htuden  of  prov< 
ing  this  tact  is  upon  the  plaintiS  in  the  attachment  suit,  Fleming  e. 
Baxter,  28S. 
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S.  Same. — To  juatilyarecoveryag^nBtagamlRheeiit  imutbeabown 
•fflimatirel;  by  tbe  answer  or  by  tbe  erldenoe  that  at  tbe  time  of  ler-    ' 
Tloe  of  tJkv  garnishee  BummoDB  be  had  property  of  the  defendant  Id  Ills 
potaeulon  of  a  description  trhlcb  will  authorize  his  being  charged,  or 
thatbe  was  Indebted  to  the defendaat.    S>, 

3.  Samb.— Only  debts  due  or  those  which  by  virtue  of  a  contract 
exiatlnK  at  tbe  time  of  service  of  tbe  garnishee  sniDmoos  are  to  become 
due,  and  tlie  property  belonging  to  the  debtor  then  in  the  garnishee's 
possession,  are  Impounded  by  garnishment.  The  garnishee's  liability 
does  not  extend  beyond  such  property  and  snoh  indebtedness.    lb. 

4.  NflTiox. — Tlie  failure  to  give  nottoe  of  a  motion  for  an  extensioD 
of  Ume  in  which  to  tender  a  bill  ol  exAptions  does  not  necessarily 
deprive  the  coart  of  jurisdiction,  althongh  It  may  defeat  Jurisdiction 
in  the  particular  case  It  an  appropriate  and  timely  objection  be  Inter- 
posed. An  objection  on  tliis  gronnd  after  joinder  In  error  and  submis- 
sion of  the  case  upon  Ita  merits  comes  too  late  to  be  av^lable.  Ortig 
e.  Clement,  107. 

5.  PiTBLio  Laitob— Po6BB«aoBT  AcTiOKS.— Courts  are  withont  jnria- 
diction  to  determine  the  right  of  contending  parties  to  purchase  pufalio 
lands  while  »  controversy  is  being  waged  before  the  proper  ofDcers  of 
tbe  interior  department  to  settle  such  right,  but  tbey  have  jurisdiction 
to  prevent  the  wrongful  Invasion  of  the  possession  of  one  in  tlie  actual 
occupancy  ot  public  dom^n.    Falmele  e.  Camp,  495. 

0.  Waitkb. — A  party  w^ves  all  objections  to  the  juriadloUon  of  tlie 
court  by  reason  ot  the  manner  In  which  the  cause  was  brought  before 
It,  by  entering  upon  the  trial  and  contesting  the  causa  upon  its  merits. 
Betiooifield  v.  BTunton,  139. 

7.  Sauk. — Error,  if  any  there  be,  in  changing  tbe  vsnue  from  tbe 
county  to  the  district  court,  on  tlie  ground  that  the  amount  In  coutro* 
veny  as  claimed  by  respondent  exceeds  $2,000,  is  waived  where  the  pai^ 
ties  appear  generally  In  the  latter  court,  amend  their  pleadings,  and  go 
to  trial  withont  objection.    Olero  Canal  Co.  v.  FoiidUk,  623. 

8.  Op  CouNTT  CouBT. — The  Jurisdiction  of  the  county  court  Is  lim- 
ited to  cases  in  which  the  debt,  damage  or  claim  or  value  of  the  prop- 
titj  does  not  exceed  (2,000,  except  in  oases  relating  to  the  estate  of 
deceased  persons.    lb. 

9.  Of  Supbbue  Coitbt. — This  court  lias  Jurisdiction  to  entertain  an 
appeal  from  the  court  of  appeals  where  the  Judgment  of  the  trial  court 
exceeds  $2,600,  irrespective  of  whether  the  Judgment  of  tbe  court  ot 
appeals  was  one  ot  affirmance  or  reversal.  The  same  Is  tme  as  to  writs 
of  error.     Colorado  Springs  Live  Stock  Co.  v.  Qodding,  71. 

10.  Sake.— The  supreme  court  has  no  jurisdiction  upon  appeal  or 
writ  of  error  to  review  the  Judgment  of  a  district  court  where  tbe  ac- 
tion does  not  relate  to  a  franchise  or  freehold,  where  no  constitutional 
question  Is  Involved  and  where  the  Judgment  of  the  court  below  waa 
one  of  nonsuit    Timermatt  v.  Seal  EataU  Co.,  147. 
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11.  Sajix.— The  amount  claimed  or  Involved  la  not  a  tMt  of  the  Jnrii' 
'    dicUonof  the  sapTeme  oonrt,  but  the  amount  of  the  judgment,  or  in 

replevin,  the  value  nf  Uia  gooda  foand,  la  the  criterion  la  thla  particu- 
lar.   n>. 

12.  S*JtE— iFJUHcnow.— The  writ  of  injunotlon  which  tlio  conitltu- 
tioD  authoriiea  the  aupremecourt  to  iieue  in  the  exercise  of  Its  original 
juriadiction  la  a  jurisdicUonal  writ  aa  contradistlDguished  from  the  or- 
dinary writ  of  injunction  In  aid  ol  joriadiction  otherwise  acquired.  Peo- 
ple ex  TtL  t.  McCUn,  MS. 

IS.  Same.— To  warrant  the  eupreme  court  In  taking  juriadiction  in 
an  original  proceeding  by  Injunction,  the  ease  mude  by  tlie  eompl^Dt 
muat  not  ouly  show  equltabra  ground  for  relief,  but  muat  diacioae  a 
question  involving  the  righta  or  fnuichiaeH  of  tfie  state  in  its  aoverelgn 
capacity,  that  la,  public  rights  or  intereata  aa  contradistinguished  from 
mattera  of  private  or  Individual  couoem.    lb. 

14.  Saub.— Where  the  aupreme  court  waa  asked  In  the  exercise  of  its 
original  Juriadiction  to  Isaue  a  writ  of  injnnctioD  to  restrain  the  aecie- 
tary  of  state  from  delivering  certifloatea  of  election  to  certain  penone 
elected  a»  district  Judges,  the  injunction  Iielng  asked  on  the  ground 
that  the  terma  of  the  incnmbenta  of  auoh  judicial  offices  were  not 
alwut  to  expire;  held,  that  the  real  question  In  controversy  was  the 
question  of  title  to  pub!io  offices  between  the  Individual  cl^manla; 
that  the  oontroversjdid  not  involve  the  righta  or  fianchises  of  the  peo- 
ple; nor  the  righta  of  the  state  in  its  sovereign  capacity;  and  so  the  writ 
was  denied.    lb. 

15.  Same.— Plalutltf  sued  defendants  for  damages  for  ill^al  arrest 
and  false  iraprisonment;  judgment  in  the  district  couri:  for  dofendanta 
which  was  affirmed  by  the  court  of  appeals ;  held,  this  court  is  without 
juriadiction  to  review  the  latter  judgment    Baker  v.  Bartoa,  600. 

10.  Sams. — As  this  action  does  not  relate  to  a  franchise  or  freehold 
and  as  no  money  judgment  was  rendered,  and  the  construotion  of  a 
constitutional  provision  not  being  neoeaaary  to  a  determination  of  the 
case,  this  court  is  without  JurisdlcUon  to  entertain  It  upon  error  to  the 
court  ol  appeals.    lb. 

17.  Samb. — Rules  of  pleading  and  practice  are  generally  subject  to 
change  by  the  legislature.  Their  violation  does  not  present  a  consti- 
tutional question  authorizing  this  court  to  take  jurisdiction.     16. 

18.  Sahe.— A  freehold  Is  never  involved,  within  the  meaning  of  the 
sUtute  limiting  the  jurisdiction  of  this  court,  unless  the  primary  ob- 
ject of  the  suit  is  the  recovery  of  the  freehold  estate,  or  when  the  suit 
if  proaecutad  to  judgment  will,  aa  between  the  parties,  result  in  one 
gaining  and  the  other  losing  the  estate.    McCandleei  v.  Green,  &19. 

19.  Same. — A  proceeding  to  enforce  a  mechanic's  lien  against  real 
estate  does  not  Involve  a  question  of  freehold.     lb. 

2D.  Samk. — In  order  to  invoke  the  jurisdiction  of  this  court  nnder 
the  proviso  of  the  at&tute  relating  to  the  oonatructlon  of  eonstltatioDal 
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provisions,  It  miut  Appear  from  the  record  that  Uie  deoislon  of  Buoh 
queBtlon  Is  necessary  to  a  deteimlnatioii  of  the  case,  Bnd  also  that  the 
question  itself  la  fairly  debatable  and  not  baaed  on  mere  aasertioD.    lb. 

JURY: 

Wsiaar  of  Evidrkci.— The  Jotr  are  not  under  all  drcumetancee  the 
•ole  judges  of  the  credibility  of  the  wltneueB  and  of  the  weight  of  their 
teatlmon;,  since  the  court  is  sontetlmes  Justified  In  directing  a  rerdict 
apon  the  evidence;  but  where  It  Is  proper  to  submit  a  case  to  the  jury, 
It  Is  not  reTerslble  error  to  charge  them  that  they  are  the  »ole  judges, 
eto.    Denver  Tramaay  Co.  n.  Oioens,  107. 

JUSTICE  OF  THE  PEACE: 

PABTiES.^Tbe  assignee  of  a  ohose  In  action  may  maintain  an  action 
thereon  in  his  own  name  before  a  Justice  of  the  peace.  Laytort  p.  Ifir- 
kendall,  236. 


1.  DiuaENCK.— Nothing  can  call  a  court  of  equity  into  activity  but 
couacience,  good  faith,  and  reasonable  diligence.  Snider  v.  Sinehart, 
448. 

3.  KaeuaEKCB. — Equity  will  not  interfere  with  Judgments  at  Inw 
where  an  adequate  remedy  is  provided  In  the  legal  action,  which  has 
been  lost  to  the  aggrieved  party  as  the  result  of  his  own  negligence.    lb. 

LANDLORD  AND  TENANT: 

FoeSBSSIoir. — ^The  possession  of  a  tenant  is  the  possession  of  his  land- 
lord, and  is  sufficient  to  enable  the  latter  to  maintain  an  action  to  qnlet 
title,  notwithstanding  the  tenant  may,  without  his  knowledge  or  con- 
tent, have  paid  rent  to  the  party  claiming  adversely.  Merchants'  State 
Bank  v.  Porter,  21S. 

LAW  OF  THE  LAND: 

DEFimTiON'. — The  law  of  the  laud  means  a  law  binding  upon  every 
member  of  the  commurUty  under  similar  circnm stances,  and  when  the 
law  applies  to  all  persons  engaged  in  a  certain  occupation  or  business, 
and  each  one  is  without  distinction  amenable  to  its  provisions  solely 
because  he  pursues  such  occupation  or  business,  it  is  not  open  to  the 
charge  of  depriving  one  of  his  rights  without  due  process  of  law.  Bolt- 
ertson  t>.  The  People,  210. 

LICENSE: 

1.  HuHiciPAL  PowBBs — REain:.ATio]T  or  Liquob  Tbaffic. — A  town 
Incorporated  under  the  general  statute  has  exclusive  authority  to  license, 
regulate  or  prohibit  the  sale  of  IntoxIcaUng  liquors  therein  and  for  one 
mile  beyond  its  limits.    People  v.  Balmt,  469. 
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2.  Sajib. — It  is  within  tbe  power  of  tbe  leglalatore  to  delegate  to 
muntcipalittee  authoritj  to  llcenae,  regulate  or  prohibit  the  sale  of 
liquors  within  their  Umita,  and  to  provide  not  only  that  the  tenltorj 
vltliin  the  towns  bnt  alao  territory  within  de^gnated  distances  beyond 
the  onter  boundaries  thereof  shall  come  under  the  operation  of  anch 
granted  power.     lb. 

3.  Same. — When  Uie  power  of  » town  to  license,  regulate  or  prohibit 
the  sale  of  liqnor  wltlilD  defined  limits  is  made  exclusive,  a  lIceDse  from 
the  county  to  sell  witlila  such  limits  is  not  a  defense  to  an  action  for 
violating  an  ordinance  prohibiting  audi  sale  without  a  license  from  the 
town,    lb. 

4.  Sake. — A  license  Is  not  a  contract.  It  confers  the  right  to  do  that 
which  wltliout  it  would  be  nnlawful.    lb. 

LEGISLATIVE  APPBOPKIATION8— J0DENAL8-P0WEE: 

1.  Afpkopbiatiohs.— The  Soldiers'  and  Sailors'  Home  is  entitled  to 
be  supported  by  the  state  the  same  as  otlier  state  Institutions,  except 
that  those  institutions  In  which  the  inmates  are  involuntarily  confined 
may  be  entitled  to  preference,  la  case  the  public  revenues  are  not  sud- 
cient  for  all.     Goodykooatz  d.  TJie  People,  874, 

2.  Saiib. — The  state  auditor  Is  bound,  after  reserving  suffldent  fanda 
for  the  payment  of  preferred  appropriations  and  expenses,  to  Issue  war- 
rants for  otlier  appropriations  In  the  order  of  the  taking  effect  of  tbe 
legislative  acts  making  such  other  appropriations,  taking  care  never  to 
issue  warrant*  in  excess  of  the  funds  or  revenues  prorided  for  their 
payment,    lb. 

3.  Samx.— Every  I^slaUve  act  making  an  appropriation  where  th« 
money  appropriated  is  not  actually  In  the  treasury,  should  specify  the 
revenue  of  the  particular  fiscal  year  out  of  which  the  appropriation  t> 
to  be  paid;  bnt  an  act  which  does  not  definitely  specify  such  revenue  is 
not  void,  provided  such  revenne  can,  from  the  language  and  purposea  of 
the  act,  be  ascertained  witJi  reasonable  certfdnty.    lb. 

4.  JouRN'AI.B. — The  journals  which  each  house  keeps  of  its  proceed- 
ings ought  to  show  whether  the  constitutional  requirement  that  every 
bill  shall  be  read  on  three  different  days  in  each  house  has  been  com- 
piled with,  but  their  ftdlure  to  show  such  compliance  is  not  suffident 
to  impeach  an  enrolled  act  duly  signed  and  authenticated  by  the  proper 
officers  and  lodged  In  the  office  of  the  secretary  of  state,  Mati.  Mutual 
Ll/e  InsL  Co.  ».  Colo.  Loan  A  Tra»t  Co.,  1. 

5.  Same.— Upon  the  loss  or  destruction  of  the  original  bill  a  true  copy 
may  be  aubstttuted  at  any  time.  The  enrolled  bill,  properly  signed  and 
deposited  In  the  office  of  the  secretary  of  state,  is  prima  fadt  evidence 
of  the  due  passage  of  the  aok,    lb. 

0.  Same. — In  determining  whether  an  act  of  the  general  assembly  waa 
passed  In  conformity  with  oonaUtutlonal  requirements,  resort  may  b« 
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Jutd  to  the  JourDote  of  the  two  housea  to  asoectain  Che  Bt«pB  taken  b7 
each  body  In  tiie  paaaage  ol  the  act.    Bobertton  d.  The  People,  279. 

7.  PowBB.— The  IsKlBliiture  has  power  to  declare  what  ahall  be  pre- 
eamptlTe  evldeuce  of  any  pertineut  fact  In  orlmlnal  cases,  and  so  to 
make  the  fact  of  the  fi^lure  of  a  bank  within  thlrtjr  days  from  the  time 
of  deposit  pWma/acte  evidence  of  the  banker's  knowledge  of  the  tnsoi- 
vency  of  the  bank  at  that  time,    lb, 

LETT:  See  TAXES  A2n>  TAXATION. 

LIENS: 

1.  CosDrnoiTAi,  Salbb.— In  determining  whether  an  arrangement 
under  which  chattels  hare  been  delivered  by  one  party  to  another  con- 
stituted a  conditional  sale  or  an  absolute  sale,  with  a  leservation  of  a 
lien  to  BGQure  the  payment  of  the  purchase  price,  the  entire  transaction 
must  be  considered  and  Its  legal  effect  ascertained,  not  aloue  by  any 
particular  proviElou  In  the  written  contract,  hut  from  all  the  stipulations 
and  ^reemeuts  contained  therein,  sa  well  as  the  uotes  given  In  connec- 
tion therewitli.    Andrew*  o.  Colo.  8avinge  Bank,  SIS. 

2.  Samb. — The  optional  payment  of  the  purohaae  price  Is  m  essentiid 
'to  eonstitnte  a  transaction  a  conditiODal  sale  as  Is  the  coudltional  pass- 
lug  of  titie;  and  a  transaction  which  In  express  terms  Imposes  an  un- 
oondltloual  liability  upon  the  vendee  to  pay  the  purchase  price  of  the 
property  delivered,  however  charaoteriied  by  the  parties,  is  essentially 
an  absolute  and  not  a  conditional  sole.  Such  an  Instrument,  so  attempt- 
ing to  reserve  a  lien  on  the  property  as  security  for  the  payment  of  the 
purchase  priee,  when  not  acknowledged  and  recorded  la  conformity 
with  the  chattel  mortgage  act,  is  void  aa  to  third  parties,  as  being  in 
contravention  therewith.    26. 

3.  HoHESTEAHe — JuDQUENT  Ltekb, — Real  estate  which  liod  not  been 
iobjected  specifically  to  a  Judgmeut  Hen  by  the  levy  of  on  execution 
before  it  was  homesteaded.  Is  exempt  from  execution.  Weare  t.  JoAn- 
nm,  303. 

4.  SuiB.^The  proviso  In  sec,  2662,  Mills'  An.  Stats.,  has  reference 
solely  to  lands  the  titie  of  nhlch  still  remains  In  the  government.  It 
was  Inserted  to  prevent  an;  apparent  clash  between  the  state  statute 
and  the  provision  of  the  federal  statute  exempting  a  homestead  taken 
thereunder  from  liability  for  any  debt  eontraoted  prior  to  the  issuance 
of  patent.    J6. 

li.  STA.TUTOBT  COTTSTsocnoM. — One  who  has  bestowed  labor  upon 
personal  property  at  the  request  of  the  owner  is  not,  by  virtue  of  the 
lien  act  (Hills'  Ad.  Stats.,  see.  2860),  entltJed 'to  alien  thereon  for  the 
amount  due  for  such  labor  unless  he  retains  possassloii  of  the  property 
upon  which  tlio  labor  was  bestowed.  A  qaallfied  or  mixed  possesBlon 
Is  not  sufficient.    The  statute  is  merely  declaratory  of  the  c< 
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uid  must  be  interprated  In  contorintty  with  its  piinciplea.     Went  v. 
MeBHde,  195. 

e.  Tax  Libh.— Although  a  tax  )■  expreuly  declared  bj  the  statute  to 
be  a  Ilea,  jet  it  a  Bpeclilc  mode  be  provided  whereby  the  land  may  be 
■old  to  satisfy  such  lien,  no  suit  In  equity  to  enforce  the  sole  caa  be 
maintained.  The  specific  statutory  mode  of  collection  must  be  pursued. 
Montetitma  Water  Co,  v.  Bell,  17B. 

LIMITATIONS:  See  abo  STATUTE  OF  LIMITATIONS. 

1,  Coixin  OF  Title. — Color  of  title  Is  that  which  Id  appearance  is 
title,  but  which  in  reality  is  DO  U  tie.  While  thephraBa  "color  of  title" 
in  the  limitation  act  of  1874  means  ft  paper  tide,  it  does  not  mean  a  per- 
fect paper  title;  the  statute  (when  its  conditions  are  complied  with)  It 
intended  as  a  protection  to  a  person  holding  in  good  fi^th  ouder  a  mere 
colorable  title.    Z>e  Foresta  s.  Oatt,  807. 

2.  WBrr  OF  Brbob.— The  statute  of  limttattons  to  be  available  as  a 
bai  to  the  prosecution  of  a  writ  of  error  in  this  court  muat  be  specially 
Interposed  at  a  preliminary  stage  of  the  proceeding,  and  before  issue 
Joined  upon  the  merits;  if  the  protection  o(  the  statute  be  not  thus  Iq- 
Toked  by  the  party  entitied  to  it,  it  will  be  deemed  waived.  The  stat- 
nte  does  not  operate  of  Its  own  force  to  diveat  the  court  of  juriBdlcUon. 
Appeals  and  wrlta  of  error  distinguished.    BaUti  e.  ElUoU,  190. 

MALICE: 

1.  Maucb  nr  Law.— In  general,  malice  may  be  Implied  whenever 
there  Is  a  deliberate  Intention  to  do  a  grievous  wrong  without  legal 
Joattflcation  or  excuse.  The  very  essence  of  malice  la  a  disposition  or 
wlUingneas  to  do  a  wrongful  act  greatly  injurious  toanother.  WiUlama 
V.  Wmame,  51. 

2.  Unjustifiable  Act  star  higesbabily  Mauciotj8.— In  an  action 
tor  enticing  away  a  husband,  an  instruction  to  the  effect  that  if  the  con- 
duct qf  the  defendant  was  unjustiftable,  and  acluallv  canted  the  injur]/ 
complained  qf,  then  malice  in,  law  is  implied  from,  ruch  conduct,  is  not 
technically  accurate,  as  an  abetrsct  proposition.  Such  rule  Ignores  the 
distinction  between  the  intentional  coraralaslon  of  a  wrongful  act  and  the 
doing  of  a  wrongful  act  through  mere  error  of  judgment,  and  also  the 
distinction  between  a  grievous  wrong  and  a  mere  nominal  trespass,    lb. 

MALPRACTICE: 

I.  MAi^sAonoa.— While  phystciaas  are  not  responsible  for  the  erron 
of  an  enlightened  judgment  where  good  jodgmenlv  may  differ,  they  will 
be  charged  with  error  only  where  such  errors  oould  not  have  arisen 
exoept  from  want  of  reasonable  skill  and  diligence ;  yet,  whether  errors 
of  judgment  will  or  will  not  make  him  liable  in  a  given  oase  depends 
not  merely  that  he  may  be  ordinarily  skillful,  but  whether  he  has  treated 
the  case  skillfully,  or  has  exercised  in  its  treatment  auoh  reasonable 
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■Ul)  and  dillgeoee  m  is  ordiDarll;  exenised  in  bis  profesaiop.  Jaek- 
•OH  «.  Bumham,  533. 

2.  Saub. — i.  pliyBiclao  or  guigeon  posaeaslng  the  requiaite  quallfica- 
tioDa  applflDg  bia  beat  skill  aad  Judgment  with  ordinar;  care  and  d)ti- 
geuoe  to  the  eiamlnation  of  a  case,  is  not  retponslble  for  an  honeat 
tnistake  or  error  of  judgment  aa  to  the  disease  or  best  mode  of  treat- 
ment. But  It  the  ordinary  and  eslBbllslied  practice  of  the  profesalon 
ia  to  treat  an  ailment  in  a  pai'ticular  manner  and  the  attendiog  phyal- 
clan  adopta  some  otlier  mode  tliat  proves  injurious.  It  Is  Immaterial  how 
much  akill  he  poeaeMed,  since  his  failure  to  exercise  it  conatituCea  n^- 
ligence.    lb. 

8.  Saub. — When  a  partlcniar  mode  of  treatment  is  upheld  by  a  con- 
census of  opinion  among  the  members  of  the  medical  profeasion,  it 
should  be  followed  by  the  ordinary  practitioner,  and  if  he  sees  fit  to 
experiment  with  some  other  mode,  he  does  so  at  his  peril.    lb. 

MANDAMUS: 

Pabiies. — In  an  application  for  mandamut  against  an  aaseaaor  to  com- 
pel him  to  extend  special  taxes  levied  by  town  authorities,  the  town, 
aa  relator,  is  the  proper  party.    Agger*  d.  The  People  ex  rel.,  343. 

MARRIED  WOME\:  See  HUSBAND  AND  WIFE. 

MEASURE  OP  DAMAGES:  See  DAMAGES. 

MONET  PAID  TO  ANOTHER'S  USE:  See  CAUSE  OF  ACTION. 

MUNICIPAL  CORPORATIONS: 

1.  COHSTiTQTioKAi.  Law. — The  legislature  of  this  atatedoea  not  have 
the  power  to  extend  or  enlarge  the  territoiiai  limits  of  a  specially  char- 
tered town  or  city  by  adding  thereto  noncontiguous  lands — that  Is,  lands 
entirely  separated  from  the  municipality  by  intervening  territory;  and 
the  courts  may  declare  the  annexation  of  auch  noncontiguoua  terrltoiy 
invalid  and  enjoin  the  collection  of  muDiclpal  taxes  upon  the  property 
thus  sought  to  be  annexed.    Dencer  <d.  Coulehan,  4T1. 

2.  Same. — The  "  Act  to  Revise  and  Amend  the  Charter  of  the  City  ol 
Denver,"  Sess.  Laws,  1893,  p.  131,  containing  a  provision  for  the  annexa- 
tion of  noncontiguoua  territory,  not  being  germane  to  the  subject-matter 
of  the  original  municipality,  is,  as  to  such  provtaton,  obnoxloua  to  sec- 
tion 21,  art.  G,  of  the  conatitntion.    lb. 

8.  Saub. — Towns  and  cities  incorporated  nnder  the  general  laws  can- 
not be  forced  by  a  apecial  law  involuntarily  to  surrender  their  powers 
and  privilegea.    lb. 

4.  Sake. — The  limitation  contidned  in  aeo.  6,  art  11,  ol  the  conatitn- 
tion, is  aa  to  the  amount  ot  Indebtedneas  a  town  may  contract,  and  not 
upon  its  power  o(  taxation.    Aggert  n.  JAe  People  ex  ret.,  348. 
Vol.  XX— 88 
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5.  CoNTBAcrs.— An  Incorponted  towD  or  dty  may  acquire  and  hold 
Buch  i-eal  and  personal  properiy  aa  may  be  Decauary  to  enabia  it  to 
caiTy  on  its  corporate  buBlDesa  and  exercise  its  proper  municipal  func- 
tions ;  but  It  cannot  lawfully  eugage  in  the  baEiness  of  buying,  BeUing, 
iir  (toaling  generally  in  real  estate,  either  as  principal  or  broker.  ZTny- 
ward  c.  Red  Cliff,  S3. 

0.  Same. — A.  municipal  corporation  may  pay  reasonable  compensation 
for  ueceaaary  legal  services  In  acqnlring  a  town-eite  patent,  bat  a  con- 
tract to  pay  attumeye  "the  sum  of  ten  dollara  ($10.00)  for  eaclt  and 
every  lot  or  parcel  of  lot  actnally  sold  and  conveyed  under  and  by 
viitue  of  said  patent,  immediately  upon  the  delivery  of  the  deed  or 
dt^B  for  tlte  same  nnto  the  reapective  purchaserB  thereof,"  is  ille^; 
under  such  a  contract  (there  being  no  limit  as  to  tbe  sixe  or  number  of 
the  lotA)  tlie  trust  property  of  the  beneflclarieB  thereof  might  be  bur- 
dened to  an  indeSniU  amount  and  for  an  indeSoite  period ;  and  tbus 
the  compensation  of  the  attorneys  might  be  unreasonable  and  uncon- 
acionnble.     lb. 

7.  Saub. — Persona  dealing  with  a  mnntcipal  corporation  must,  at 
their  peril,  take  notice,  not  only  of  the  powers  vested  in  tbe  corporation, 
but  of  the  mode  by  which  its  powers  are  to  be  exercised  so  far  as  suoh 
mode  is  mandatory.     Smith  Canal  Co.  v.  Denter,  84. 

8.  Samb. — The  provision  of  the  Denver  charter  declaring  that  neither 
the  city  council  nor  any  officer  of  the  city  shall  make  any  contract  or 
do  anything  bindlDg,  or  Imposing,  upon  tlie  city  any  liability  to  pay 
money  as  upon  conti'act,  until  a  delinite  appropriation  shall  be  made 
to  meet  tlie  requirements  or  consequences  of  such  contract,  is  manda- 
tory; and  a  ditch  company  furnishing  water  for  the  necessary  uses  of 
said  city  cannot  recover  against  the  city  the  reasonable  price  for  tbe 
use  of  B^d  water,  in  the  absence  of  such  dednite  appropriation.     lb. 

B.  LntcoB  Tbaffic. — A  town  Incorporated  under  the  general  statute 
has  exclusive  authority  to  license,  regulate  or  prohibit  the  sale  of  is- 
tozioating  liquors  therein  and  for  one  mile  beyond  Its  limit*.  People 
V.  Baims,  4S9. 

10.  Sake. — It  is  within  the  power  of  the  legislature  to  del^ate  to 
municipalities  authority  to  liceose,  regulate  or  prohibit  the  sale  of 
liquors  within  their  limits,  aud  to  provide  not  only  that  the  territory 
within  the  towns  but  alao  territory  within  de^i^ated  distances  beyond 
the  outer  boundaries  thereof  shall  come  under  tlie  operation  of  such 
granted  power.    lb. 

11.  Same. — Wlien  the  power  of  a  town  to  license,  regulate  or  prohibit 
the  sale  of  liquor  within  defined  limits  is  made  exclusive,  a  license  from 
the  county  to  sell  within  such  limits  is  not  a  defense  to  an  aciion  foi 
violaUng  an  ordinance  prohibiting  such  sale  without  a  license  from  the 
town.    lb. 

12.  ORDi.yANCBa. — When  the  power  to  pass  an  ordinanee  is  not  ex- 
pressly conferred,  but  la  detlved,  if  it  exists  at  all,  from  the  "  general 
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velfare"  clftuae,  the  reasonablenMa  of  the  ordinance  Is  a  matter  for 
judicial  determlnatioiL     WetUngel  v.  Denver,  552. 

13.  Sauk. — The  ordinance  of  the  city  at  Denver  prohibiting  the  dis- 
trlbation  of  handbills,  etc.,  naturally  tending  to  Utter  the  atreeta  and 
frighten  hones,  etc..  Is  reasonable.    15. 

14.  Beoobd  of  ADopTiotr  of  Ordinanckb.— It  appealing  from  the 
record  of  a  meeting  of  the  town  board  with  reasonable  certainty  that 
all  the  members  were  present  and  voted  for  the  ordinance  upon  ita 
passaga  and  that  it  was  passed  unanimously:  held,  that  it  showed  a 
compliance  with  the  provision  of  the  statute  requiring  the  yeas  and 
nays  to  be  called  and  recorded  upon  the  passage  or  adoption  ol  SJi 
ordinance.     People  c.  Raitns,  489. 

13.  Stbeets. — A  city  is  not  liable  in  damages  to  an  abutting  owner 
for  injuries  resulting  fi-om  a  reasonahie  and  ordinary  or  usual  change 
and  improveraent  of  tlie  street,  made  In  a  careful  and  skillful  manner, 
for  the  benefit  of  the  public.    Pueblo  t.  Strait,  13. 

16.  Saue. — The  doctrine  of  dnmnum  ahaqne  injuria  does  not  apply 
where  the  municipal  authorities  have  made  as  unreasonable  change  In 
the  street,  or  put  it  or  allowed  it  to  be  put  to  an  extraordinary  or 
unusual  use.    15. 

17.  Sake.— The  plaintlfF  is  entitled  to  recover  in  this  class  of  actions 
In  oases  where  the  damages  suffered  are  different  in  kind  from  those 
suffered  by  the  general  public,  hut  it  is  otherwise,  with  respect  to 
damages,  common  to  all.  When  damages  are  occasioned  an  abutting 
owner  hy  an  improvement  in  tlie  street  in  front  of  his  property,  whereby 
ingress  and  egress  to  the  premises  is  injuriously  affected,  the  injury  la 
not  one  common  to  the  general  public  and  he  may  recover  therefor,   Jb. 

18.  Same. — The  building  of  a  viaduct  in  a  public  street  of  a  munici- 
pal corporatJoD  Is  such  an  extraordinary  use  of  the  street  as  will  entitle 
the  owner  of  abutting  property  to  damages,  when  the  means  of  ingress 
and  egress  to  his  property  is  obstructed  or  Impaired  thereby.     75. 

10.  Sake. — The  city  of  Denver  passed  an  ordinance  granting  the 
right  of  way  through  its  streets  to  a  street  railway  company  to  con- 
struct ita  road  and  operate  its  cars  by  electricity;  this  was  done  by  the 
city  before  its  charter  contained  any  express  provision  authorizing  such 
grant;  subsequently  the  charter  wa^  amended  authorizing  the  city  to 
grant  right  of  way  for  snch  purpose;  and  thereupon  the  city  passed 
ordinances  recognizing  its  prior  grant  as  valid,  and  providing  specially 
for  its  enjoyment  to  a  cert^n  extent;  acting  upon  such  legislative  and 
municipal  authority,  the  railway  company  occupied  certain  streets  for 
the  purpose  granted  and  expended  large  sums  of  money  In  and  about 
the  construction  of  Its  electric  Hues;  held,  that  the  executive  officers  of 
the  city  could  not,  while  such  municipal  consent  remained  unrevoked, 
justly  deny  the  right  of  the  street  ri^lway  company  to  complete  the 
work  already  begun,  nor  treat  Its  employees  as  trespaaseia  for  prose- 
cuting such  work.    Denver  Tramway  Co.  v.  Londoner,  150. 
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20.  Sahe. — Wbeu  railroad  companies  lay  their  tracks  across  pabHe 
streets,  sucli  occupation  ot  the  street  Is  subject  to  the  coDdition  tbat 
they  wlU  do  whSitever  a  reaHooable  public  necessitf  may  require  to 
malntalD  the  street  as  a  highway.  The  duty  so  to  do  la  a  continuing 
one,  enlarging  from  time  to  time,  as  changed  couditioUH  render  ths 
mods  adopted  Inadequate,  and  the  legislature  has  ample  power  to  re- 
quire such  ctuiDges  as  public  safety  and  convenience  may  r«aannably 
require,    Denver  v.  U.  P.  Ry.  Co.,  188. 

21.  Same. — In  order  to  compel  railroad  companies  to  bridge  a  street 
along  which  their  track  Is  l^d  and  continuously  used,  It  Is  not  necessary 
to  vacate  the  street  or  give  It  over  entirely  to  the  nse  of  railroads.    76. 

22.  Saub. — The  city  o(  Denver  may  by  ordinance  requite  railroad 
companies  to  bridge  tbeir  tracks  over  a  street  according  to  plans  pre- 
pared by  the  city,  provided  a  reasonable  necessity  therefor  be  shown 
to  exist  and  the  plans  proposed  be  found  to  h«  feasible  and  adequat« 
for  the  purpose.  The  performance  of  such  requlr«ment  may  be  com- 
pelled by  maadauiua.    lb. 

NEGLIGENCE: 

1.  CoAi.  MiNBS  Statute— C0H8TBUCT10JE  of.— The  primary  object 
of  the  etatnte  concerning  "coal  mines"  (Session  Laws,  1885,  pp.  137- 
141)  was  to  secure  the  health  and  personal  safety  of  all  persons  engaged 
in  underground  coal  mining.  While  it  Is  the  duty  of  the  "  mining  boss  " 
to  see  that  sufflcleut  timber  of  suitable  lengths  and  sizes  Is  placed  in 
the  working  places  of  the  mine,  the  duty  of  securely  propping  the  roof 
of  the  mine  by  actually  setting  such  timbers  thereunder,  is  devolved 
upon  any  miner,  workman,  or  other  person  having  the  control  of  any 
working  place  in  the  mine,  and  the  willful  neglect  of  such  duty  Is  a 
misdemeanor  under  the  statute.     Victor  Coal  Co.  t.  Jifuir,  320. 

2.  CoNTBiBirrOBT  Neoi.igeii'ce. — Where  the  plaintiff  (an  experienced 
coal  miner)  bad  observed  and  tested  a  large  rock  In  the  roof  of  tlie 
room  where  he  was  worldng,  and  found  the  same  to  cont^n  natural 
cracks  or  slips,  and  knew  the  rock  to  be  a  bad  rock  which  ceiialnly 
ought  to  be  propped,  and  yet  continued  his  work  within  a  few  feet  of 
the  rock  without  propping  It  until  it  fell  and  crushed  his  arm;  held, 
that  plaintiff  was  guilty  of  contributory  negligence  such  as  would  bar 
his  action  at  common  law.  The  rule  announced  in  Lord  v.  Pueblo  8. 
&  R.  Co.,  12  Colo.  390,  approved  and  applied.    lb, 

8.  Same.— Where  the  pi^utlff  found  that  he  could  not  securely  prop 
the  roof  of  the  mine  in  the  working  place  under  his  control,  aiiA  yet 
thereafter  continued  to  expose  himself  to  Imminent  danger  from  the 
falling  ot  a  large  rock  In  tbe  roof  whlclt  he  knew  to  be  had,  and  which 
he  knew  ought  to  be  propped,  and  gave  no  notice  and  took  no  step  to 
prop  the  same,  and  the  rock  fell  and  injured  bim;  held,  that  he  wa« 
guilty  of  violating  the  statute  in  not  taldng  steps  to  obtain  suitable 
timber  for  propping  the  roof,  or  In  not  giving  immediate  notice  of  Its 
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condition,  and  that  hli  negligence  was  wllltul  since  It  Indicated  a  reck- 
lesH  disregard  of  the  consequencei  to  his  own  life  or  limb,  Knd  that  such 
contributor;  negligence  waa  a  bar  to  his  action  under  the  statnta.    lb. 

i.  Samx.—U  a  cable  car  stops  for  a  passenger  ti>  alight,  It  is  negli- 
gence to  start  the  oar  while  the  passenger  is  getting  ofE;  but  if  a  paa- 
aenger  steps  from  the  car  while  It  Is  going  at  any  such  rate  of  speed  as 
eleven  miles  per  hour,  such  act  is  grosE  contributory  n^llgeuce;  a  pas- 
senger seelciug,to  alight,  should  wait  until  tbe  car  comes  to  a  full  stop, 
or,  until  it  is  moving  so  slowly  tliat,  under  all  tJie  circumstances.  It  Is 
safe  to  step  off.    Demer  Tramieay  Co.  v.  Oaeat,  107. 

0.  Same. — Although  the  plainUff  may  have  been  guilty  of  contribu- 
tory negligence.  If  the  defendant,  witb  Imowledge  of  his  exposed  con- 
dition, by  the  exercise  of  ordinary  care  might  have  prevented  the  injury, 
it  was  its  duty  to  do  so,  and  failing  in  tills  the  plalntlB  may  recover. 
Tranttt  Co.  r.  Dieyer,  133. 

5.  Desbeb  of  Cabs  BxqtJiitKD.~-The  law  requires  at  the  handa  of 
one  engaged  In  a  hazardous  business — that  of  operating  a  steam  thresh- 
ing machine — only  tbe  exercise  of  reasonable  efforts  to  furnish  good  and 
well  constructed  machinery  adapted  to  the  work,  combining  the  great- 
est safety  with  practical  use.  He  is  not  an  insurer  against  accident, 
nor  Is  he  bound  to  provide  such  safe  machinery  that  by  the  exercise  of 
ordinary  care  absolute  security  will  be  aSorded.  Hotman  v.  Boalon 
Land  <t  Beeurlty  Co.,  7, 

7.  Sake.— A  party  suddenly  realizing  that  he  Is  In  danger  from  the 
negligence  of  another  is  not  to  be  charged  with  contributory  negligence 
for  every  error  of  Judgment  when  pracUoaliy  instantaQeous  action  is 
required,     Tranait  Co.  v.  Dmsier,  132. 

6.  Sahb The  law  does  not  exact  the  same  d^ree  of  care  and  dili- 
gence from  a  child  of  tender  years  that  it  does  from  an  adult  person  of 
presumed  judgment  and  discretion.     Pierces,  Coimer«,  176. 

9.  Latkht  Defects.— Gi-eater  diligence  should  not  be  exacted  of 
miners  than  common  prudence  requires  them  to  exercise,  considering 
the  circumstances  under  which  their  work  is  carried  on.  In  case  of 
injury  to  a  miner  from  a  defective  roof,  where  its  dangerous  condition 
is  not  obvious  without  critical  inspection,  the  detect  being  latent  and 
not  actually  known  to  the  miner,  be  may  not  be  held  guilty  of  such  con- 
tributory negligence  ai  would  prevent  hU  recovery,  Victor  Coal  Co.  J>, 
ifulr,  saa 

10.  HALfaACTIOE. — While  a  physician  is  not  responsible  for  the 
errors  of  aa  enlightened  Judgment  where  good  judgments  may  differ, 
he  will  be  chained  nitb  error  only  where  such  errors  could  not  have 
arisen  except  from  want  of  reasonable  skill  and  diligence;  yet,  wbetlier 
erron  of  judgment  will  or  will  not  make  him  liable  in  a  given  case 
depends  not  merely  that  be  may  be  ordinarily  skillful,  but  whether 
he  has  treated  the  caoe  skillfully,  or  has  exercised  In  Its  treatment  such 
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reasonable  aklll  and  diligence  oa  ia  ordlnaiily  exerdied  In  his  profeadon. 
JaekMon  v.  Burnham,  532. 

11.  Saue. — A  pb^Bician  or  surgeon  possessing  the  requisite  qualifica- 
tions appljring  Ills  best  skill  and  judgment  with  ordinary  cm«  and  dili' 
gence  to  the  eiamlnatlon  ol  a  case,  is  not  responsible  for  an  honest 
mistake  or  error  of  judgment  aa  to  the  disease  or  best  mode  of  treat- 
ment. But  If  the  ordinary  and  established  practice  of  the  profession  is 
to  treat  an  ^Iment  In  a  particular  manner  and  the  attending  physician 
adopts  some  other  mode  that  proves  jDjurioQS,  It  is  immaterial  how 
much  skill  he  possessed,  since  bis  f^lura  to  exercise  It  constitutes  neg- 
ligence,    lb. 

12.  Saju. — When  a  particular  mode  of  treatment  Is  npbcld  by  a  con- 
sensus of  opinion  among  the  memlwrs  of  the  medical  profession.  It 
should  be  followed  by  the  ordloary  practitioner,  and  if  he  sees  fit  to 
experiment  with  some  other  mode,  be  does  so  at  his  peril.    lb. 

13.  PLSADUrQ.— An  allegation  that  the  defendant  negligently  ran  its 
motor,  on  the  step  of  which  the  plaintifl  was  riding,  pnst  its  regular 
stopping  place  at  snch  a  high  rate  of  speed  as  rendered  it  Impossible 
for  him  tA  alight,  and  carelessly  and  negligently  ran  its  train  Into  a  cut, 
tlie  embankment  whereof  bad  been  carelessly  and  negligently  left  by 
defendant  ao  near  Its  track  as  to  leave  no  space  for  plaintiff  to  escape, 
so  that  he  was  caught  between  the  steps  of  said  motor  and  said  bank 
and. thereby  injnrod,  is  an  allegation  not  only  of  negligence  In  canying 
the  plaintiff  past  his  destination,  but  also  of  negligence  in  so  operating 
its  tr^D  as  to  cause  the  injuriea  complained  oL  IVaitsit  Co.  e.  Dteyer, 
132. 

14.  Saiix. — As  a  rule,  negligence  may  be  pleaded  generally.  It  Is  an 
ultimate  fact  and  only  ultimate  facts  are  to  be  pleaded.  Jfc Confute  e. 
Kant,  202. 

15.  Pbagtice. — Although  the  question  of  negligence  is  osually  one 
for  the  Jury,  there  must  be  some  evidence  upon  which  they  might  rea- 
sonably and  properly  conclnde  there  was  negligence,  otherwise,  it  is  the 
duty  of  the  court  to  decide  as  a  matter  of  law  that  tliere  was  none,  and 
withdraw  the  question  from  the  jnry.  dolmans.  Boston  Zand  dt&eur- 
ity  Co.,  1. 

NEGOTIABLE  PAPER:  See  BILLS  AND  NOTES. 

NEW  TRIALS :  See  also  PRACTICE  IN  CIVIL  ACTIONS. 

1.  Equrrr — Bilu  of  Review. — To  obtain  a  new  trial  in  equity,  on 
the  gronnd  of  newly  discovered  evidence,  the  conlplaint  must  show  tiiat 
the  evidence  was  not  discovered  in  time  to  have  been  used  in  the  legal 
proceeding.  If  discovered  In  time  to  h^e  l>een  presented  upon  a  mo- 
tion for  a  new  trial  in  the  legal  action,  relief  will  be  denied  In  equity. 
Balder  n.  Binehart,  448. 

2.  MiscoETDiTcr  OF  JoBT.— It  Is  mlsoonduot  on  part  of  the  Jury  In 


Dicized  by  Google 


Index.  599 

arriTlDg  ftt  the  amount  of  tbelr  verdict,  and  Is  Bufficleat  to  vltlata  the 
same,  to  agree  In  advance  Ch»t  each  juror  name  a  sum  and  the  aggregate 
of  the  Buma  named  be  added  together  and  divided  by  the  number  of 
juroi-a,  and  the  result  so  ascertained  adopted  as  the  amount  Bchnotfleld 
V.  Brunton,  139. 

3.  PBA.CTICE. — While  It  is  not  usual  to  examine  witnesses  In  court 
orally  upon  a  motion  for  a  new  trial,  It  is  within  the  discretion  of  the 
trial  court.  As  a  rule,  afBdavits  only  are  used  In  such  cases,  but  oral 
tesUmony  Is  also  admissible.    lb. 

4.  Sakk. — A  mere  oon-di  recti  on  by  the  court  is  not  ground  for  a  new 
trial  unless  specific  Instructions  good  la  point  of  law  hare  been  request- 
ad  and  refused.     JSrown  v.  The  People,  161. 

6.  Saub. — A  trial  judge  may  with  propriety  grant  a  new  trial  in  case 
of  serious  doubt — as  where  he  1b  convinced  that  the  jury  have  not  fully 
comprehended,  or  fairly  considered,  the  evidence,  and  this,  even  though 
he  might  not  be  instiSed  in  directing  a  verdict  upon  the  evidence. 
i>enrsr  Tramaaj/  Co.  e.  Oteent,  107. 

HONCLAIM: 

AdUNisTBA.TtON.  —  The  statute  of  nonclaim  (Mills'  An.  Stats., 
■ec.  4780)  does  not  apply  to  claims  secured  by  deeds  of  tmsL  Btid  v. 
aalUvau,  408. 

NOTES  AND  BILI^  :  See  BILLS  AND  NOTES. 

NOTICE: 

Motion. — The  failure  U>  give  noUce  of  a  motion  for  an  extension  of 
tlmelu  whlcU  to  tender  a  bill  of  exceptions  does  not  necessarily  deprive 
the  conrt  of  jurisdiction,  although  it  may  defeat  jurisdiction  in  the 
particular  case  If  sn  appropriate  and  timely  objection  be  Interposed. 
An  objection  on  this  ground  after  joinder  in  error  and  sabmiaslon  of 
the  case  upon  Its  merits  comes  too  lata  to  be  avidlable.  Oreig  v.  Clem- 
ent, 197. 

ORDINANCES: 

1.  Batificatios.— The  city  of  Denver  paued  an  ordinance  granting 
ft  right  of  way  through  its  streets  to  a  street  railway  company  to  con- 
stmct  its  road  and  operate  its  cars  by  electricity;  this  was  done  by  the 
city  before  Its  charter  contained  any  express  provision  authorizing  such 
grant ;  subsequently  the  charter  was  amended  authorizing  the  city  to 
grant  right  of  way  for  such  purpose;  and  thereupon  the  city  passed 
ordinances  recognizing  Its  prior  grant  as  valid,  and  providing  specially 
for  its  enjoyment  to  a  certain  extent ;  acting  upon  such  legislative  and 
municipal  authority,  the  railway  company  oooupled  certain  streets  for 
the  purpose  granted  and  expended  large  snms  of  money  in  and  about 
the  coDstmotion  of  its  electric  lines;  held,  that  the  executivs  officers 
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of  tlie  city  could  not,  irliilBBacli  manlclpnleooMntremiilDedaiireToked, 
JuBlly  deny  the  right  ot  the  street  railway  company  to  complete  the 
work  already  begun,  nor  treat  Ita  employees  as  treapMsera  for  pn>Mcit> 
ting  such  work.     Denvtr  Tramway  Co.  «.  Londoner,  150. 

2.  Rbcobd  or  ADOPTiorr  of  Oiidiiiaiicbs.— It  appearing  from  tlis 
record  of  a  meetlag  ot  the  town  board  with  reasonable  certidnty  tbat 
all  tlie  members  were  present  and  voted  for  the  ordinance  upon  Its 
pasutge  and  that  it  was  passed  unanimously:  held,  that  It  showed  a 
compliance  with  the  provision  ot  the  statute  requiring  the  yeas  and 
nays  to  lie  called  and  recorded  upon  the  pMsage  or  adoption  of  an 
oi'dluanoe.    People  e.  Baitat,  489. 

ORIGINAL  WEITS  :  See  JURISDICTION. 

PARENT  AND  CHILD: 

1.  Dauaors  for  Drath  of  Ciiild. — Where  a  parent  sues  for  dam- 
ages resulting  from  the  death  of  a  minor  child,  evidence  of  the  value 
ol  the  child's  services  until  it  attains  Its  miijoilty  is  admUalble,  thouf^h 
tlie  recovery  is  not  necessarily  limited  to  the  value  of  sucli  services. 
Plrree  r.  Connera,  178. 

2.  Mraburk  of  Brcotrrt  iindrr  Act  or  1877. — The  true  measnre 
of  recovery  is  a  sum  equal  to  the  bet  pecuniary  benefit  wiilch  pltdntitt 
might  reasonably  have  expected  to  receive  from  tlie  deceased  In  case 
his  life  had  not  been  terminated  by  the  wrongful  act,  neglect  or  defaott 
of  defendant;  bat  the  recovery  allowahle  Is  in  no  aense  a  solatium  for 
the  grief  of  tlie  living  occasioned  by  the  deacti  o(  tlio  relative  or  friend, 
however  dear.  Some  of  the  circumstances  and  conttngencies  by  which 
the  damages  to  be  awarded  may  be  approximated  ore  pointed  out  in  the 
opinion.     lb. 

8.  Party  BsTtTLBD  to  Sdr  fob  Dbatb  or  CHii,D.---If  tlie  deceased 
be  a  minor,  tlie  father  and  motlier  may  join  in  the  suit  and  each  tkalt 
hate  an  equal  interest  in  th«  judgment;  but  the  joining  of  the  father 
and  motlier  is  permissive,  not  Imperative;  either  nua;  sue  alone.     ib> 

PARTIES:  Soa  also  PRACTICE  IS  CIVIL  ACTIONS. 

1.  AssiONEB.—The  aasignee  of  a  chose  In  acUon  may  maintain  an 
action  thereon  In  his  own  name  before  a  justice  of  the  peace.  Laytoa 
T.  Kirkendall,  236. 

2.  Ejecturnt. — The  right  ot  a  plaiutiff  to  instltote  a  joint  action  ot 
ejectment  against  all  who  are  in  possession  of  the  demanded  premises 
is  clear,  and  the  right  of  the  defendants  to  make  separate  defenses  is 
equally  well  established.  But  while  they  may  require  separate  tiinls, 
findings  and  judgments,  unless  the;  do  so  in  proper  time,  a  joint  Judg- 
ment may  be  entered  against  them  all.     Andrewa  n.  CarlUe,  37IX 

3.  iNTRBVRifTioir. — Two  water  companies  were  duly  organised  for 
the  purpose  of  supplying  water  for  domestic  and  other  uses  to  a  certain 
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town  and  ia  inh&bitanta;  in  an  action  by  one  of  the  companies  claiming 
the  exclusive  privilege  ol  supplying  water  for  such  purpoie,  a  tempo- 
rary injunction  wu  granted  Testralnlng  the  other  company  from  sup- 
plying the  water;  held,  that  certain  resideuta  of  said  town,  nnder  the 
facts  and  ciroumBtances  set  forth  In  thcii  petition,  were  entitled  to  in- 
tervene and  become  parties  for  the  purpose  of  contesting  the  exclusive 
privilege  aaserted  by  the  plaintiff  company.  The  case  of  Benrj/  v. 
Traeetera'  Ins.  Co.,  10  Colo.  1TB,  approved  and  applied.  Woodv.  Denter 
Water  Co.,  253. 

4.  Maud  Alius. —In  an  applloation  for  mandamus  against  an  assessor 
to  compel  him  to  extend  special  taxes  levied  by  town  authorities,  the 
town,  as  relator,  is  the  proper  party.    Aggers  v.  The  People  ex  rel.,  348. 

5.  SosioisiixB. — The  joinder  or  nonjoinder  of  a  parent  in  an  action 
undor  the  damage  act  la  material  only  to  the  parents  themselves;  the 
defendant  cannot  be  prejudiood  by  the  nonjoinder  of  one  of  them;  the 
meaanre  of  recovery  is  the  same  whether  the  s«tioQ  be  brought  in  the 
name  of  one  or  both;  the  defendant  can  only  be  subjected  to  a  single 
suit    Pierce  e,  Conner*,  178. 

0.  Saub. — If  the  deceased  be  a  mJnor,  the  fatiier  and  mother  may 
}oin  In  the  suit  and  each  thall  hate  an  equal  int«reBt  In  the  judgment; 
bnt  the  joining  of  the  father  and  mother  la  permissive,  not  Imperative; 
dther  may  sue  alone.    lb. 

7.  Pabtieb  usdeb  Dahaoe  Acr. — A  parent  not  joined,  but  enUtled 
to  join,  in  such  suit  may  be  made  a  par^  on  hia  or  her  application  at 
any  time,  even  after  judgment  or  after  review  in  an  appellate  court,  for 
the  purpose  of  protecting  the  interest  which  he  or  she  may  have  in  the 
judgment     lb. 

8.  Fbactice. — All  the  parties  to  a  joint  and  several  contract  are  not 
necessary  parties  to  an  action  thereon,     H'arren  v.  Hall,  008. 

PHrSICIANS;  Bee  MALPRACTICE. 

PLEADINGS: 

1.  Answeb.— Such  a  pleading  as  an  "Additional  Answer  "Is  unknown 
to  the  code,  but  where  the  plaintiff  without  questioning  it  by  motion  or 
Otherwise  in  the  first  instance,  joins  Issne  thereon,  it  makes  one  of  the 
Issues  of  the  case.     Greig  v.  Clement,  167. 

2.  CoMDiTiONAL  PBomsB. — When  the  promise  declared  on  is  In  part 
oonditdonal,  and  the  performance  or  happening  of  the  condition  upon 
which  the  promise  Is  to  become  absolute  is  not  avecred,  the  complaint 
is  not  sufficient,  as  to  snch  conditional  part  of  the  promise,  to  sustain 
a  recovery.     Patrick  v.  Colo.  Smelting  Co.,  268. 

3.  Dkudbkbr. — Uere  informalities  in  pleading  are  not  obnoxious  to 
a  general  demurrer — that  Is,  to  a  demurrer  based  upon  the  single  ground 
Ibat  the  complaint  does  not  state  facta  sufficient  to  constitute  a  cause 
of  action.     Carpenter  v.  Smith,  3B. 
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4.  Dbbcbiptio  PBBSOH.S.— The  f»ct  that  the  words  "deputy  ■herlff" 
follow  the  defendant's  name  In  the  captiim  of  the  oomplaint,  doe*  not 
make  the  action  one  aKalnat  the  defendant  as  deputy  shedfL  The  word 
"  a« "  not  precedini;  such  dealgnition,  tlie  preiumptlon  is  that  he  U 
Bued  as  on  individual,  and  the  words  "  deputy  aberiS"  are  merely 
deacriptio  pertontx.     Oreig  v.  Clement,  lOT. 

G.  DocsLK  PLEADtxa.^The  pTacUoe  of  pleading  the  aame  oanae  of 
action  tn  different  forms  should  be  allowed  only  in  exceptional  oasee, 
and  then  only  to  prevent  a  failure  of  justice.     Leonard  i,  Robert*,  6S. 

5.  Same. — White  double  pleadings  should  bo  restricted  within  the 
narrowest  limits,  without  unnecessarily  endangering  the  plaintiffs' 
rights,  It  Is  held,  under  the  circa  instances  of  this  case,  that  defend* 
ant's  motion  to  compel  the  plaintiff  to  sleet  upon  which  count  he 
would  proceed  was  properly  refused.    lb. 

7.  EQOmf.— To  obtain  a  new  trial  in  equity,  on  the  ground  of  newly 
discovered  evidence,  the  complaint  must  show  that  the  evidence  was 
not  discovered  in  time  to  have  been  used  In  the  legal  proceeding.  It 
discovered  in  time  to  have  been  presented  upon  a  motion  for  a  new  trial 
Id  the  legal  action,  relief  will  be  denied  in  equity.  Snider  v.  Rlnehart, 
44S. 

8.  EXKMPLABT  Daua<]eb.— Under  the  statute  providing  for  exem- 
plary damages,  the  damages  claimed  being  essentially  luiliqnidated, 
and  there  being  no  definite  limit  t^i  the  exemplary  damages  allowable, 
except  that  they  be  reaionable,  the  common  law  practice  may  be  fol- 
lowed in  declaring  for  and  awarding  such  damages.  William*  v.  WU- 
llama,  01. 

9.  FiurrnoDS  Kameh  of  DeFENSAirrs. — When  the  real  names  of 
some  of  the  defendants  aie  unknown  to  the  plaintiff,  and  the  fact  is 
alleged  in  the  complaint,  lie  may  designate  them  by  flctitious  names, 
and  substitute  their  true  names  when  ascertained.  Jonen  u.  Pearl  itiw- 
ing  Co.,  417, 

10.  Indebtedness. — An  avermentthatdefendantislndebtedtoplain- 
tiff  on  an  account  for  goods  si>ld  and  delivered  in  a  specified  sum,  and 
that  defendant  has  not  paid  the  same  nor  any  part  thereof,  is  equivalent 
to  an  averment  that  such  Indebtedness  Is  dne  and  unpaid,  there  being 
no  averment  as  to  time,  terms,  or  circumstances  of  payment  Indicating 
the  contrary.     Wilcox  u.  Jttmteaon,  158. 

11.  Intbbvzntion.— In  determining  whether  a  partly  is  entitled  to 
Intervene  in  an  action,  the  averments  of  the  petition,  so  far  as  they  are 
well  pleaded  and  not  denied,  are  to  be  taken  as  true.  Major*  v.  Tau»- 
•(17.  «■ 

12.  Saue. — Uere  uncertainty  or  ambiguity  of  averments  in  the  petj- 
tjon  shonld  not  be  held  sufficient  to  defeat  the  right  to  Intervene  with- 
out giving  the  usual  leave  to  amend.  Intervention  proceedings  are  to 
he  liberally  oonstrned,  with  the  view  to  assist  parties  in  obtaining  jus- 
tice,   lb. 
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'  13.  IVFoBUATioir  AND  Belibp.— The  objeoUon  that  the  avermeDta  ol 
a  oompltiDt  lira  mtida  on  information  iind  belief  is  not  a  ground  of  de> 
rauner  either  general  or  special;  such  form  of  averments  ma;  be  neC' 
easary  where  the  verification  la  made  by  an  attorney.  Carpenter  «. 
Smith,  39. 

14.  Sake.— That  certain  al]^(kliona  to  a  pleading  are  made  upon  In- 
formation and  belief  Is  not  a  ground  of  demurrer.  The  objecUon  can 
b«  raised  by  motion  only.    Jones  n.  Pearl  JIfinini;  Oo.,  417. 

15.  Same. — Facts  not  presumptively  within  the  knowledge  of  the 
pleader  may  be  alleged  upon  information  and  belief.     15. 

10.  Legal  Conclusions. — Where  an  action  ie  brought  upon  a  written 
contract,  and  the  writing  is  set  forth  in  hreo  verba  in  the  complaint,  such 
writing  controls  any  allegaUon  purporting  to  state  the  effect  of  the  con- 
tract  as  a  legal  conclusion.     Patrick  v.  Colo.  Smelting  Co.,  268. 

17.  Sake. — The  facts  which  are  essential  to  the  existence  of  rights 
darned  by  the  plaintiff  should  be  concisely  set  forth  In  the  compU^nt. 
Allegations  of  legal  conclusions  do  not  i^d  a  complaint  Doaning  v. 
Agricultural' Ditch  Co.,  546. 

18.  LiMiTATioHs. — The  statute  of  limitations  to  be  available  as  a  bar 
to  the  prosecution  of  a  writ  of  error  In  this  court  must  be  specially 
Interposed  at  a  preliminary  stage  of  the  proceeding,  and  l)efore  issue 
Joined  upon  the  merits;  If  the  protection  of  the  statute  be  not  thus 
Invoked  by  the  party  entitled  to  it,  It  will  be  deemed  waived.  Thestat- 
nte  does  not  operate  of  its  o'vn  force  to  divest  the  court  of  Juris  diet!  on. 
Appeals  and  writs  of  error  distinguished.     Haley  t.  Elliott,  199. 

10.  Neolioence.— An  allegation  that  the  defendant  negligently  ran 
Its  motor,  on  the  step  of  which  the  pltdntiS  was  riding,  past  Its  regu- 
lar stopping  place  at  such  a  high  rate  of  speed  as  rendered  it  impossi- 
ble for  him  to  alight,  and  carelessly  and  negligently  ran  its  train  into  a 
cnt,  the  embankment  whereof  had  been  carelessly  and  negligently  left 
by  defendant  BO  near  Its  track  as  to  leave  no  space  for  plaintiff  to  escape, 
BO  that  he  was  caught  between  the  steps  of  said  motor  and  said  bank 
and  thereby  Injured,  Is  an  allegation  not  only  of  negligence  in  carrying 
the  plaintiff  past  his  destination,  but  also  of  negligence  in  so  opera- 
ting its  train  as  to  cause  the  Injuries  complained  of.  Trantit  Co.  t. 
Dvyer,  132. 

20.  Ultimatk  Factb.— In  an  action  for  enticing  away  a  husband  or 
wife,  it  is  sufficient  to  allege  In  the  complaint  the  ultimate  tacts,  with- 
out a  statement  of  the  arts  made  use  of  to  accomplish  the  illegal  pur- 
pose.    Williams  v.  Williamt,  51. 

21.  Saue. — As  a  rule,  negligence  may  be  pleaded  generally.  It  is  an 
ultimate  fact  and  only  nltimate  facts  are  to  be  pleaded.  HcOonigle  x>, 
Kane,  2B2. 

22.  Same. — Brevity  In  pleadings  Is  commendable,  but  it  cannot  be 
allowed  at  the  sacrifloo  of  a  logical  and  complete  statement  of  the  ulti- 
mate facta.    Downing  e.  AgrteuUvtal  Ditch  Co.,  546. 
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2S.  Watkb  RiOHTi. — It  If  not  nncmmj  for  the  plalDtiff  to  state  In 
kit  coioplaiat  how,  or  of  whom,  he  ftcqalred  his  superior  right  to  tha 
uia  of  water.  U  hia  right  la  pu&mount,  it  la  tmmsterlal  to  the  deteud- 
Mit  iiben,  bow  or  from  whom  the  Mune  waa  obtained.    lb. 

24.  Sake. — Where  the  grievnnee  of  which  the  plaintiff  conplajna  is 
ttuU  the  defendant  baa  deprived  him  of  the  uae  of  water  for  Irrigating 
his  lands,  to  nhiob  lie  aaserta  a  right  anperior  to  that  of  the  defendant, 
he  most,  in  order  to  obtain  relief,  ahow  in  bla  pleading  that  be  baa 
such  prior  right  aod  that  the  defendant  has  uDlawfuUf  deprived  bim  of 
IL    a. 


Qmxnito  TiTLK.— The  posaeaalon  of  a  tenant  la  tlie  posseasion  of  bia 
landlord,  and  is  Buffloient  to  enable  the  latter  to  mt^nl^n  an  action  to 
qniet  title,  notwtthBtnndlog  the  tenant  may,  without  his  knowledge  or 
consent,  have  paid  rent  to  the  party  oliUmIng  adveraely.  JfercAunt/ 
SUUt  Bank  v.  Porter,  210. 

POSSESSORY  ACTIONS: 

jDRisDirmoir — Public  Lamdi. — Courta  are  without  jurisdiction  to 
determine  the  right  of  contending  partiea  to  purcbaae  public  lands  while 
a  controTerey  is  being  waged  befot«  the  proper  officers  of  the  Interior 
department  to  settle  ancb  right,  but  tiiey  bare  JurlsdicUon  to  prerent 
the  wrongful  Invaaio'n  of  the  possession  of  one  In  the  actual  occupancy 
of  public  domain.    Fulmelc  e.  Camp,  405. 

PRACTICE  IN  CIVIL  ACTIONS? 

1.  ADHiNiiTBATOB When  an  administrator  asserts  a  claim  which  In 

anywise  tends  to  diminish   the  estate,  he  should  procure  the  appoint- 
ment of  a  representative  of  his  trust,     Vandeiler  v.  Fetta,  36B. 

2.  Ahbweb. — Such  apleadingaaan"  Additional  Answer"  is  unknown 
to  the  code,  but  where  the  plaintiff  witboutijueatJonlDg  It  by  motion  or 
otherwise  in  the  firat  Inatonce,  joins  issue  thereon,  it  mahea  one  of  Ote 
issues  of  the  case.     Grcig  v.  Clement,  167. 

3.  Bdrdkw  of  Puoof. — Where  the  facta  alleged  Id  the  affidavit  as  the 
ground  of  attachment  are  traversed  by  the  defendant,  the  bnrden  of 
proof  is  upon  the  piaintiS  to  show  their  existence,  and  upon  his  failure 
to  do  tbia  the  attachment  should  be  diasolved,    Drake  r.  AvantM,  104. 

4.  Cbakse  of  Vxnce. — When  one  county  is  attached  ta  another  for 
Judicial  purposes,  a  petitton  for  a  change  of  venue  from  the  oannty  to 
which  the  other  is  attached,  apon  the  ground  of  prejudice  of  its  Inhab- 
itants, Is  insufBclent,  unless  It  shows  that  the  prejudice  claimed  extends 
to  tbe  inhabitants  of  the  fomaer  county.     Black  r.  Bent,  342, 

6.  Counterclaim. — A  cause  of  action  arising  out  of  the  transaction 
■et  forth  In  tlie  complaint  as  the  foundation  of  the  ploinUtTa  claim  may 
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be  set  np  as  a  conaterclalm,  and  it  mattms  not,  fa  snch  a  case,  tliat  the 
plaintifTH  claim  is  based  upon  a  tort.     Warrtn  v.  Hall,  508.' 

0.  Deicubskb. — That  oert^n  all^aUons  In  a  pleading  are  made  upon 
InformatloD  and  belief  Is  not  a  ground  of  demurrer.  The  objection  can 
be  raised  by  motion  only.    Jones  v.  Pearl  MMug  Co.,  417. 

7.  Dkbcbiptio  PsBaoxA. — The  factthat  the  words  "depnty  sheriff  " 
fallow  the  defendant's  name  in  the  caption  of  the  oomplalnt,  does  not 
make  the  action  one  against  the  defendant  as  deputy  sheriff.  The  word 
"aa"  not  preceding  such  designation,  tlie  presumption  is  that  he  is 
sned  as  an  Individual,  and  the  words  "depnty  sheriff"  are  merely  de- 
Bcriptio  peraouB.     Orelg  p.  Clement,  167, 

8.  DiscKETioH. — The  refusal  of  the  court  to  permit  the  recalling  of  ,i 
witness,  after  the  evidence  was  closed,  to  contradict  a  Htatement  drawn 
from  another  witness  on  cross-examination  is  not  erroneons.  Laj/ton 
«.  KirkendoU,  236. 

0.  E#KC7mRHT. — The  right  of  a  pl^ntlfl  to  Institute  a  Joint  action  of 
ejectment  against  all  who  are  in  posaesrfon  of  the  demanded  premises 
Is  dear,  and  the  right  of  tiie  defendants  to  make  separate  defenses  Is 
equally  well  established.  But  while  they  may  require  separate  trials, 
findings  and  Judgments,  unless  they  do  so  In  proper  time,  a  joint  Judg- 
ment may  be  entered  against  them  alL    Andreas  v.  CarlUt,  370. 

10.  Emiheht  Dot! ain.— Where  the  jMtitioner  In  condemnattou  pro- 
ceedings desires  to  occupy  and  use  the  premises  pending  appellate  pro- 
oeedlngB,  it  Is  proper  to  order  an  additional  deposit  sufBcient  to  cover 
the  amount  of  the  compensation  aseertalned  and  awarded.  Otero  Canal 
Co.  V.  FoKlick,  522. 

11.  Sauk. — The  provisions  of  the  statute  as  to  what  shall  be  con- 
tained in  die  report  of  commissioners  or  the  verdict  of  a  Jury  In  eminent 
domain  proceedings  are  niandat4>ry.    lb, 

12.  Instkuctiohb. — Instructions  should  not  be  too  general,  nor  should 
they  be  given  in  the  abstract;  but,  when  correct  abstract  propositions 
of  law  are  given,  and  the  instructions  considered  together  advise  the 
jury  clearly  and  in  the  concrete,  the  abetract  proposltioDs  do  not  neces- 
sarily vitiate  the  charge.    Denver  Tramieay  Co,  e.  Oicent,  107. 

18.  Sauk. — The  Jury  are  not  under  all  circumatancea  the  sole  judges 
of  the  credibility  of  the  wttnesses  and  of  the  weight  of  their  testimony, 
since  the  eourt  is  sometimes  justltled  In  -directing  a  verdict  npon  the 
evidence;  but  where  It  Is  proper  to  snbmlt  a  case  to  the  jury,  It  is  not 
reversible  error  to  charge  them  that  they  are  the  sole  judges,  etc.    lb. 

14.  iMTSKVKNTioN,— In  determining  whether  a  party  Is  eutitied  to 
intervene  in  an  action,  the  avementa  of  the  petition,  so  far  as  tbey  are 
well  pleaded  and  not  denied,  are  to  be  taken  as  true.  Majori  e.  Taus- 
f{ir,44. 

15.  Same. — Mere  nncertainty  or  ambiguity  of  averments  In  the  peti- 
tion should  not  be  held  sufficient  to  defeat  the  right  to  Intervene  with- 
out giving  the  usual  leave  to  amend.    Intervention  proceedings  are  to 
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be  Ul>eml];r  oooBtravd,  vlU)  the  view  to  m^ at  paitlea  In  obtaining  ]ii»- 
tice.    K>. 

16.  Same. — As  s  general  rule,  n  puty  vlll  not  be  allowed  to  Intervene 
between  the  trial  and  the  rendition  of  JudgmenL  Good  practice  requires 
the  peljtion  to  be  filed  before  the  trial  !■  entered  upon.  Bockaell  e. 
Coffey,  S97. 

IT.  Nahbs  of  Dbfkkdakts.— When  tbe  real  names  ot  aome  of  the 
defendants  are  nnknown  to  the  platntiit,  &nd  the  fact  la  alleged  tn  the 
compliant,  be  may  designate  them  by  flcUtlous  names,  and  substitute 
their  true  names  when  aacertalned.  Jonetv,  Pearl  l/ining  Co.,  41T. 
^  18.  New  Tbiai. — It  Is  misconduct  on  part  of  the  jury  In  arriving  at 
the  ftmonnt  of  their  verdict,  andiesufflcientto  vitiate  the  same,  to  agree 
in  advance  that  each  Juror  name  a  sum  and  the  aggregate  of  the  sums 
uaroed  be  added  together  and  divided  by  the  number  of  Jarora,  and  the 
result  so  socertained  adopted  as  the  amounL     8ckoo{fteldv.  Brunlon,  130. 

10.  Same. — While  it  is  not  nsnal  to  examine  witnesses  in  court  orally 
upon  a  motion  for  a  new  trial.  It  is  within  the  discretion  ol  tbe  trial 
court.  As  a  rule,  affidavits  only  are  used  in  such  cases,  but  onl  taiti- 
mony  Is  alio  admissible.    lb. 

20.  Samb. — A  trial  jndge  may  with  propriety  grant  a  new  trial  In  case 
of  serious  doubt — as  where  he  la  conriaced  that  the  jury  have  not  fully 
comprehended,  or  fidrly  considered,  the  evidence,  and  this,  even  though 
he  might  not  IwjuBtlSed  In  directing  a  verdict  upon  the  evidence.  i>«ii- 
eer  Tramwaj/  Co.  e.  Owena,  107. 

21.  Pabtiis.—A  parent  not  Joined,  but  entitled  to  join,  In  a  suit  under 
the  damage  act  may  be  made  a  party  on  his  or  her  applicatloD  at  any 
time,  even  after  judgment  or  after  review  in  an  appellate  ooutt,  for  the 
purpoae  of  protecting  the  interest  which  he  or  she  may  have  in  the  judg- 
ment.   Pierce  v.  Conneri,  178. 

22.  Samx. — The  Joinder  or  nonjoinder  of  a  parent  la  sucb  action  fa 
material  only  to  the  parents  themselves;  the  defendant  cannot  be  prej- 
udiced by  the  nonjoinder  of  one  of  them;  the  measure  ot  recovery  Is 
the  same  whether  theactlonbehrought  la  thenameof  one  or  both;  the 
defendant  can  only  be  subjected  to  a  single  suit.    A. 

23.  Sams.— All  the  parties  to  a  joint  and  several  contract  are  not 
necessary  parties  to  an  action  thereon.     Warren  t.  Halt,  508. 

24.  Sake. — The  assignee  ot  a  chose  in  action  may  maintain  an  actiua 
thereon  In  his  own  name  before  a  justice  ot  the  peace.  Layton  v.  Kirk- 
endall,  286. 

25.  Sahb. — In  an  application  for  mandamua  against  an  asseesto'  to 
compel  htm  to  extend  special  taxes  levied  by  town  authorities,  the  town, 
as  relator,  is  the  proper  party.    Aggers  v.  The  People  ex  rel.,  848. 

20.  Sahx. — An  objeotioa  to  a  comphdnt  on  the  ground  of  a  defect  of 
parties  most  be  '^sed  in  apt  Ume.  It  Is  too  lato  to  make  it  for  tbe  first 
time  upon  review.     Warren  v.  Salt,  008. 

27.  Qubstiohb  of  Law  asd  Fact.— Although  the  question  of  n^li- 
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genoe  !■  nRonlly  one  for  the  jarj,  there  mnat  be  Bome  eridence  upon 
which  they  might  TeaaODahly  and  properly  conclude  there  wu  negli- 
gence; otherwiie,  It  Is  the  duty  of  tiie  court  to  decide  m  a  matter  of 
iiLw  th&t  there  was  none,  and  withdraw  the  qaeation  from  the  jury. 
Btiliaan  v.  Botton  Xuiul  i£  SecuHCy  Co.,  7. 

28.  Saks. — Evidence  of  negligence  on  part  of  the  defendant  and  of 
oontributory  negligence  on  part  of  the  plaintiff,  In  an  action  to  recover 
damages  for  personal  injorias,  is  for  the  jury  and  not  for  the  court  to 
consider,     MeOonigle  v.  Katie,  202. 

20.  RiLiKF. — When  the  defendants  have  answered,  the  plaintiff  1b  not 
limited  to  the  relief  demanded  in  hla  compl^nt.    AndreiBt  a.  Cariik,  370. 

SO.  VsBDiCT. — A  verdlot  may  be  corrected,  in  form  or  subatance,  to 
make  it  show  the  real  intenUon  of  the  jury.    Bcbooifield  e.  Branton,  139. 

31.  Samb. — Ndther  affidavit,  deposition  or  other  Bwom  iitat«aient  of 
a  juror  Is  admissible  to  impeach  the  verdict,  except  as  provided  In  sub- 
division 2  of  sec.  IT  of  the  code; — much  less  should  the  unsworn  state- 
ment of  a  juror  be  taken  for  that  purpose.    Richard*  v.  Blehardi,  303. 

32.  Waitbb. — Error,  If  any  there  be,  in  changing  the  venne  from  the 
county  to  the  district  court,  on  the  ground  that  the  amount  la  oontro- 
rersy  SB  claimed  hy  respondent  exceeds  $2,000,  is  waived  where  the 
parties  appear  generally  in  the  latter  court,  amend  their  pleadings,  and 
go  to  trial  without  objection.     Otero  Canal  Co.  c.  F^adlck,  522. 

88.  WmrESSES. — A  creditor  of  an  estate  who  has  Intervened  in  an 
action  by  the  administrator  against  the  heir,  and  who  ts  interested  in 
the  snocess  of  the  latter,  has  a  right  to  object  to  testimouy  by  the  pltdn- 
iitt  in  his  own  behalf.    Fandevter  d.  F^tta,  368. 

PRACTICE  IN  CRIMINAL  CASES: 

1.  Intoruatioh. — It  is  not  necessary  In  an  information,  verified  hy 
the  district  attorney  upon  Information  and  belief,  to  set  out  that  a  pre- 
liminary examination  had  been  had.  It  devolves  upon  tlie  defendant  to 
support  the  motion  to  quash  upon  thi*  ground  to  establish  the  same  by 
showing  that  such  preliminary  examination  had  not  been  liad.  Brown 
V.  The  People,  161. 

2.  Sakk.— The  verifloatiDH  to  an  information  by  the  district  attorney, 
upon  information  and  belief,  is  suEBcIent  in  a  case  In  which  there  has 
been  a  preliminary  examination  or  In  which  the  same  has  been  waived. 
In  other  caaei  it  must  he  by  some  person  whose  verification  is  upon  his 
own  knowledge.    lb. 

8.  iHGTJxncnose. — A  mere  non-dlreoUon  by  the  court  Is  not  ground 
for  a  new  trial  unless  speclllc  instmctiona  good  in  point  of  law  have 
been  requested  and  refused.    lb. 

4.  Bbcoorujasce,  Br  whom  Appeov able.— Where  a  prisoner  Is  com- 
mitted by  an  examining  magistrate  in  default  of  bail,  the  sherifl  has  no 
power  to  approve  a  bond  and  release  the  prisoner  from  custody.    In 
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■uch  a  case,  tb«  poirer  to  let  to  ball  1b  oonterred  upon  a  Jndge  or  two 
JuBticGB  of  the  peiwe.     Rupert  t.  The  People,  424. 

6.  Sakb— ApPBOTAt  BT  Unauthohmwd  OFnOKB.~A  jnatioe  of  the 
peace  hnvlDg  committed  a  prisoner  In  default  of  ball  In  an  amouat  re- 
quired, the  BherlS  afterwards  approved  a  bond  mi  releafled  tbe  prla- 
oner;  held,  that  the  recD|{nlzaace,  haring  been  token  and  approved  by 
«n  officer  without  antbority,  waa  void,  both  aa  a  itAtatory  bond  and  aa 
a  common  law  obligation,     lb. 

PRESUMPTIONS: 

1.  In  Favor  of  Judouert.— When  the  teitlmony  Is  not  preserved  In 
the  bin  of  exceptions,  the  presumption  Is  that  It  was  aoSclent  to  sup- 
port and  justify  the  judgment  rendered.  Cola.  Bprlngi  Live  Slock  Co. 
V,  Qoddlns,  249. 

9.  Ik  Patob  of  Tkedict.— The  court  below  having  Instructed  the 
Jury  fully  upon  the  inatt«T  of  a  connterelalm,  it  Is  to  b«  presumed  that 
It  was  considered  by  tfaem  In  maldng  up  their  verdict.  Bieharda  «. 
Rlehardt,  303. 

S.  Sahb. — The  proceedings  of  the  lower  court  most,  unless  the  con- 
trary appears  of  record,  be  presumed  to  have  been  regular  in  every 
respect    Andretes  v.  Cartile,  810. 

4.  Special  Tebim  of  Cottrt. — In  the  absence  of  a  epeclal  showing 
to  the  contrary.  It  will  be  presumed  that  a  special  term  of  court,  at 
which  the  proceedings  under  review  were  had,  was  legally  convened. 
The  burden  of  overcoming  the  presumption  of  regularity  of  the  pro- 
ceedings rests  upon  him  who  would  contest  their  validity.  Black  e. 
Bent,  842. 

PRIVILEGED  COMSCnNICATIONS: 

Attobhey  and  CLiBifT. — The  statute  ezcludtog  an  attorney  from 
being  examined  without  the  consent  of  his  client  as  to  any  oommunl- 
catlon  made  by  the  client  to  him,  or  his  advice  given  thereon  in  the 
course  of  pi-ofesslonal  employment,  should  be  fairly  construed  and 
applied  according  to  the  plain  Import  of  its  t^rmsj  the  statute  Is  for 
the  benefit  of  the  client,  not  the  attorney.  Dtneer  Tratnvaji  Co.  v. 
Owent,  107. 


Tax  Wabbaht.— a  tax  warrant  Is  not  invalid  because  It  does  not 
run  in  the  name  of  "The  People  of  the  St»te  ot  Colorado,"  as  judicial 
proCMs  is  required  to  do.     Haley  v.  XlHoU,  370. 

PUBLIC  LANDS: 

1.  Coal  Lands.— It  is  not  unlawful  to  fumlsh  a  claimant  of  coal 
lands  with  money  to  procnre  title  from  the  government.     The  prohlbl- 
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UoD  la  against  acquiring  title  for  tbe  benefit  of  oUien.    TFadA  e.  Sott- 
ing*, 244. 

2.  ExBUPTTOira.— Tlie  proTlao  in  aeo.  2562,  Hills'  An.  Stata.,  has  refer- 
ence solely  to  lands  the  title  of  which  still  Temsloa  In  the  government. 
It  was  inserted  to  prevent  an;  apparent  claah  between  tbe  atate  atatute 
and  tbe  provlaloD  of  the  federal  atatute  exempting  a  homeslead  taken  . 
tikareimder  from  liability  for  anj  debt  contracted  prior  to  the  iaanance 
ol  patenL     Weara  e.  Joftnton,  303. 

8.  jDBiSDictioir.— Courts  are  without  jurisdiction  to  determine  the 
i^ht  of  contending  parties  to  par«hase  pablio  lands  while  a  oontro- 
vsrsy  Is  being  waged  before  the  proper  officers  of  the  Interior  depart- 
ment to  settle  sncb  right,  but  they  have  Juriadtctlon  to  prevent  the 
wrongful  invasion  of  the  possession  of  one  In  the  actual  occupancy  of 
public  domain.    FtilmeU  n.  Camp,  4(Kt. 

4.  RiGBT  of  Wat  tok  Ditgbes. — One  acquiring  a  part  of  the  pnblia 
domain  subsequeut  to  the  conatruction  of  an  irrigating  ditch  thereon 
by  another,  takes  tiie  land  subject  to  sneh  easement  Denver,  T.  AFL 
H'.  R.  B.  Co.  V.  Dotson,  301. 

QUIBTINO  TITLE: 

PossESBioH. — The  possession  of  a  tenant  Is  the  possession  of  bis 
landlord,  and  is  sufflcient  to  enable  the  latter  to  maintain  an  action  t« 
quiet  title,  notwithstanding  the  tenant  may,  without  his  knowledge  or 
consent,  have  pfdd  rent  to  the  party  claiming  adversely.  UerehanW 
Slate  Bank  e.  Porter,  216. 

RAILBOAD  COMPANIES: 

1.  Stbee:t  Cbobsisos.— When  railroad  companies  lay  their  traclcs 
across  publio  streata,  such  occupation  of  the  street  is  subject  to  the 
condition  that  they  will  do  whatever  a  reasouable  public  necessity  may 
require  to  malnt^n  the  street  as  a  highway.  The  duty  so  to  do  is  a 
oontinnlng  one,  enlarging  from  time  to  time,  as  changed  conditions 
render  the  mode  adopted  inadequate,  and  the  legislature  has  ample 
power  to  require  such  changes  as  public  safety  and  convenience  may 
reasonably  reqalre.     Bemier  v.  U.  P.  By.  Co.,  186. 

2.  Same.— In  order  to  compel  railroad  companies  to  bridge  a  street 
along  which  their  track  Is  laid  and  continuously  used.  It  Is  not  nec- 
essary to  vacate  the  street  or  give  It  over  entirely  to  the  use  of  rail- 
roads,   lb, 

8.  Saux. — The  city  of  Denver  may  by  ordinance  require  railroad  com- 
panies to  bridge  their  tracks  over  a  street  according  Ui  plans  prepared  by 
the  city,  provided  a  reasonable  necessity  therefor  be  shown  to  exist  and 
the  plans  proposed  be  found  to  be  feasible  and  adequate  for  the  pur- 
pose. The  performance  of  such  requirement  may  be  compelled  by 
lb. 
Vol.  xs— S9 
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real  estate  agents:  s«e  bboeebs. 
recognizance: 

1.  Bt  wbou  Appbotablk. — Wliera  >  priioner  I*  oommltted  hf  an 
examining  magistrate  In  deltuilt  of  bail,  the  sberlfl  haa  im>  power  to 
approve  a  bond  and  release  the  priaoner  from  ciutMly.  In  auch  acaae, 
the  power  to  let  to  bail  is  conferred  upon  a  judge  or  two  Justices  of  Uie 
peace.     Buptrt  v.  The  People,  424. 

•2.  Samx — kpFBOvAi.  sr  Usaitthobizbd  Officxk. — A  justice  of  tlie 
peace  having  committed  a  prisoner  In  default  of  ball  In  an  amanut 
required,  the  sherifT  afterwards  approved  a  bond  and  released  the  pria- 
oner; held,  that  the  recognizance,  having  been  taken  and  approved  by 
an  ofBcer  without  authority,  was  Told,  both  as  a  statutory  bond  and  aa 
a  common  law  obligation.    lb. 

RES  JUDICATA; 

JuDOMEirr,  wbeh  Conclubite. — A  judgment  between  parUee  la 
conclusive  not  only  as  to  the  matters  which  were  la  faot  determined, 
but  as  to  all  other  matters  which  might  have  been  litigated  as  Inciden- 
tal or  essentially  connected  with  the  subject-matter  of  tlie  litigation, 
whether  the  same  were  or  were  not,  aa  a  matter  of  fact,  cooslderod; 
but  this  rule  does  not  apply  to  a  case  where  the  matter  relied  on  was 
not  Incidental  or  essential  to  the  determination  of  the  subject-matter, 
but  was  a  disUnct  and  separate  cause  of  action  which  the  record  showa 
was  left  undetermined.     Joknaon  r.  Jokiuon,  143. 

RESCISSION: 

1.  CoitTBAOTB.— An  entjre  contract  Is  Indivisible,  and  upon  the  non- 
performance of  a  substantial  part,  the  party  aggrieved  may  repudiate 
the  whole.     Campbell  Ufa-  Co.  d.  Marth,  22. 

2.  Saiee. — Where  one  ot  the  parties  to  a  contract  seeks  to  rescind, 
he  must  place  the  other  In  <latu  quo,  but  thli  rule  does  not  extend  aa 
far  as  to  entitle  the  party  in  fault  to  be  saved  from  all  loss.    lb. 

RETENDE  LAWS:  See  also  TAXES  AND  TAXATION. 

1.  AHTiciPATura  RETBiruES.—Forsome  purposes  the  public  teTenue 
may  be  anUcipated  and  drawn  upon  when  the  taxes  liave  been  actually 
levied  according  to  law,  but  the  levy  Itself  cannot  be  thus  anticipated 
and.drawn  upon.     Qoodj/kaontz  v.  The  People  ex  rel.,  374. 

2.  APFROFBIATIOflB.— Every  legislative  act  making  an  appropriation 
where  the  money  appropriated  is  not  actually  In  tlie  treasury,  should 
specify  the  revenue  of  the  particular  fiscal  year  out  of  which  the  appro- 
priation is  to  be  paid;  but  an  act  which  does  not  deiloitely  specify  such 
revenue  is  not  void,  provided  auch  revenue  can,  from  the  language  and 
purposes  of  the  act,  be  ascertained  with  reasonable  cert^nty.    lb. 

3.  Saub — Obdeb  of  Patino. — The  state  auditor  la  bound,  after 
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nwTvlDg  anlBoleiit  fnndB  for  the  payment  of  preferred  appropriations 
and  expanaea,  to  Uaue  warraDta  for  other  appropriationa  In  the  order 
of  the  Uking  eDect  of  the  legislative  acts  makiag  such  other  approprl- 
atioQS,  taking  oare  neTer  to  isaua  warrants  In  ezcesa  of  tlie  fonds  or 
reveouea  provided  for  tlietr  pay  meat.    Il>, 

i.  Defbcts  is  Pbocbsdinos. — Where  in  the  copy  of  an  asBessment 
roll  the  dollar  mark  (()  was  omitt«d  before  the  Talnation  figures;  held 
that  it  was  one  of  those  omlisiooa  or  informalitiea  which  the  aaaeHBor 
or  treasurer  is  authorized  to  correct.    Halej/  v.  Elliott,  S79. 

5.  Samb. — Informalities  in  complying  with  the  requirements  of  the 
revenue  laws  of  this  state,  do  not  render  proceedings  for  the  collection 
of  taxes  illegal;  defects  in  form  tn  any  assessment  list  or  tax  roll  may 
be  corrected  by  the  assessor  or  treasurer;  onrlawsai'e  purposely  framed 
BO  that  technical  objections  without  merit  shall  not  interfere  with  the 
colleotion  of  the  public  revenue.     lb. 

0.  Same. — Where  in  an  assessment  roll  there  is  a  defective  descrip- 
tion of  the  realty,  the  validity  of  the  tax  against  the  personalty  Ii  not 
neceeaariiy  affected.    Jb. 

7.  ETIItEKCB. — Under  the  statutes  of  this  state  in  18S4  the  county 
treasurer'n  books  (the  tax  roll  or  warrant)  were  the  final  repository  of 
the  worlc  of  assessment  and  levy  of  taxes,  and  a  certified  copy  of  the 
same  was  evidence  prima/acie,  of  the  taxes  so  levied ;  the  original  roll 
of  the  assessor  was,  also,  competent  evidence  to  a  certain  extent,  but 
its  rejection  was  not  reversible  error  where  it  did  not  tend  to  impeach 
the  tax  roll  or  warrant  already  before  the  court     It>. 

8.  Rate  of  Taxatiob.— Under  existing  statutes,  the  revenue  of  a 
particular  fiscal  year  cannot  be  definitely  determined  until  the  state 
board  of  equalization  has  determined  whether  or  not  It  will  fix  the  rate 
of  taxation  for  such  year  lower  than  four  milla  on  the  dollar.  Qoo4y' 
Ic^ontt  s.  The  People  ex  rel.,  374. 

9.  Tax  Wabbant.— A  tax  warrant  is  not  invalid  because  it  does  not 
run  in  the  name  of  "  The  People  of  the  State  of  Colorado,"  as  judicial 
process  is  required  to  do.    Baley  e.  fUlott,  370. 

SALES: 

1.  ComtmoHAL  Salks.— In  determining  whether  an  arrangement 
under  which  chattels  have  been  delivered  by  one  party  to  another  con- 
stituted a  conditional  sale  or  an  absolute  sale,  with  a  reservation  of  a 
lien  to  secure  the  payment  of  the  purchase  price,  the  entire  traneacUon 

'  must  be  considered  and  its  legal  effect  ascertained,  not  alone  by  any 
particular  provision  in  the  written  contract,  but  from  all  the  stipulations 
and  agreements  contained  therein,  as  well  as  the  notes  given  in  connec- 
tion therewith.    ^ndr«ias  e.  CoUi.  Savings  Bank,  313. 

2.  Same. — Notwithstanding  the  agreement  itself  provides  that  the 
title  to  the  property  shall  rem^n  in  the  vendor  until  full  payment  shall 
be  made  therefor,  thus  evidencing  an  intent  to  make  the  sale  coodiUonal 
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•o  tor  aa  tha  tnnUer  of  tide  is  coDcemed,  luoh  Intention  may  be  re- 
butted hj  the  torma  and  Btlpulatloua  of  the  notea  ^Ten  in  pniaiuutce  of 
the  agreement.    lb. 

S.  Saxe. — The  optional  paymeDt  of  the  porchaae  price  ia  as  aoaential 
to  conatitute  a  trsnaactlan  a  conditionat  aale  aa  ia  the  conditional  pasi- 
ing  of  title;  and  a  traoaactlon  vhlch  in  expreaa  terma  Impoaea  an  an- 
coDdltional  liability  npon  the  Tendee  to  pay  the  purchaae  price  of  the 
property  dellTered,  however  characterized  by  the  parties,  ia  eaaenCially 
an  absolute  and  not  a  conditional  aale.  Such  an  inatrument,  ao  attempt- 
ing to  leserve  a  Uen  on  the  property  aa  sacnrity  for  the  payment  of  the 
purchase  price,  when  not  acknowledged  and  recorded  in  conformity 
with  the  chattel  mortgage  act,  la  void  aa  to  third  parties,  as  being  In 
contraTentian  therewith.    lb. 

4.  Sajib. — The  condition  of  a  taie  and  delivery  of  peiaooal  proper^ 
that  title  shaJl  not  vest  fn  the  purchaser  until  payment  of  the  price  ia 
valid  as  against  those  who  purchaae  the  same  with  notice  of  the  condl- 
tioD,  and  creditors  who  become  Buch  with  knowledge  of  the  vendor'a 
rights,  and  where  no  false  credit  has  been  Induced  by  the  oetensible 
ownership  and  possession  of  the  vendee.  Oeorge  v.  TitfU,  b  Colo,  102, 
overruled.    Jones  v.  Clark,  S5S. 

5.  CoKTRACT.'— A  contract  to  deliver  a  certain  quantity  of  sulphide 
ores  (grade  or  quality  not  ipeciBod)  to  a  smelting  company  for  the  pur- 
pose of  having  the  metal  values  contained  therein  extracted  and  reduced 
to  a  marketable  condlUoni  for  the  benefit  of  the  owner  of  tlie  ores,  after 
compensating  the  smelting  company  for  the  labor  and  ezpenae  of  smelt- 
ing, is  not  a  contract  for  the  sale  of  the  ores.  Patrick  «.  Colo.  Bnelttttg 
Co.,  268., 

B.  ExECDTOBV  CoxTBACT. — While  It  has  been  held  in  some  of  the 
oases  that  the  acceptance  by  the  purchaser  of  an  article  appropriated 
by  the  seller  according  to  the  terms  of  an  execntory  oontiact  of  sale  is 
necessary  to  pass  title,  the  weight  of  authoril?  is  that  the  appropriation 
by  the  seller  of  an  article,  when  completed  lu  accordance  with  the  terms 
of  the  contract,  paaaea  title  without  the  subsequent  assent  of  the  pur- 
chaser, and  that  an  action  for  tlie  agreed  price  can  be  maintained. 
Colo.  Springt  Live  Stock  Co.  v.  Oodding,  240. 

7.  Statutk  of  Fbaudb.— Where  a  bill  of  sale  Is  made  under  an  oral 
agreement  that  it  shall  l>e  delivered  only  upon  the  happening  of  a  cer- 
ti^n  event,  the  sale,  being  conditional.  Is  not  avoided  by  the  fact  that 
the  vendor  continued  in  posaesslon  until  performance  of  the  condition. 
Robert*  v.  Hawn,  T7. 

STATE  BOARD  OF  EQUALIZATION: 

1.  PoWBBS  OF. — The  stAte  board  of  equalization  baa  nothing  to  do 
with  the  levy  of  taxes.  It  was  created  for  the  purpose  of  assessing  oei^ 
tain  property  and  the  equalizing  and  adjusting  the  valuation  of  all 
property  in  Uie  Stats.    The  only  apparent  exception  to  this  rule  has 
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reference  solely  to  the  rate  to  be  leTled  for  ataite  pnrpoM*,  the  leglalt^ 
tare  having  provfclBd  that  "there  shall  be  levied  and  assessed  apon 
the  taxable  real  and  peraonal  property  irlthin  the  state  in  each  year,  the 
folloiTlDg  taxes:  For  state  purpDaes,  four  mills  on  the  dollar,  when  no 
lower  rate  Is  directed  by  the  state  board  of  equalizaUon."  People  ex 
rel  V.  Board  of  Equalization,  220. 

2.  Sau B.— A  levy  for  state  purposes  Is  as  much  a  legislative  levy  as  a 
levy  for  any  special  purpose.  It  Is  a  levy  of  four  mills  when  no  tower 
rate  Is  directed  by  the  state  board  of  eqaaltEation  and  Is  to  be  treated 
as  an  absolute  levy  of  four  mills,  subject  to  the  conditions:  Ist,  that  all 
prior  levies,  If  not  repugnant  to  the  constitution,  shall  be  respected; 
and,  2d,  areservatlonofpowerln  the  state  board  of  equalization  to  name 
the  general  levy.  In  determining  the  rate  the  board  has  only  to  take 
the  appropriations  end  tlie  assessment  into  consideration  to  fix  a  rate 
that  will  produce  the  required  revenue.     lb. 

3.  ItATB  or  Taxatioit. — Under  existing  statutes,  the  revenue  of  a 
particular  fiscal  year  cannot  l>e  deflnitely  determined  until  the  state 
board  of  equalization  has  determined  whether  or  not  it  will  fix  the  rate 
of  taxation  for  such  year  lower  than  four  mills  on  the  dollar.  Qoody- 
koonti  V.  The  People  ex  rel.,  374. 

STATE  INSTITUTIONS: 

SOLDiBBS'  AND  Sailors'  nous. — The  Soldiers'  and  Sailors'  Home  is 
entitled  to  be  supported  by  the  state  tlie  same  as  other  state  institutions, 
except  that  those  institutions  in  which  the  Inmates  are  Involunterily 
conAned  may  be  entitled  to  preference,  in  case  the  public  ravennes  are 
not  sufficient  for  all.    Oooiykoiyatz  e.  Th»  People  ex  rei.,  874. 

STATUTORY  CONSTRUCTION: 

1.  AmnNiBTBATion— FORBCLOSUBE  or  Tbobt  Deeds.— Two  condi- 
tions upon  which  a  deed  of  trust  executed  by  a  decedent  may  be  fore- 
dosed  are  Imposed  by  law.  They  are :  I%rat,  permission  to  foreclose  at 
an  earlier  date  than  one  year  from  the  death  of  the  testator  or  intestate 
must  be  obti^ned  from  the  county  court;  and,  aecond,  the  debt  or  claim 
secured  must  be  flrat  proved  and  allowed  liy  such  courL  Stlil  v.  BuUt- 
MR,  408. 

2.  Attobnet  AMB  Cliknt.— The  statute  excluding  an  attorney  from 
b«lng  examined  without  the  consent  of  his  client  as  to  any  communica- 
tion made  by  the  client  to  him,  or  his  advice  given  thereon  in  the  course 
of  professional  employment,  should  be  fairly  construed  and  applied 
according  to  the  plain  import  of  Its  terms;  the  statute  is  for  the  benefit 
of  the  client,  not  the  attorney.     Dencer  Tramviay  Co.  t,  Owette,  lOT. 

3.  Coal  MnlBa  Statute. — The  primary  object  of  the  statute  con- 
cerning "coal  mines"  (Session  Laws,  1885,  pp.  137-141)  was  to  secure 
the  health  and  personal  safety  of  all  persons  eng^ed  in  underground 
coal  mining.    While  it  Is  the  dnty  of  the  "mining  boss"  to  see  that 
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■ufltcient  timber  of  snltable  length*  mad  tizes  la  pbc«d  In  tha  worUns 
placet  o(  the  mine,  tli6  du^  Ol  iecnralj  propping  the  roof  of  the  mine 
lij  actwllj  •etUng  Bnch  timben  thereonder,  la  derolTed  apou  mi;  miner, 
workman,  or  other  person  h&vliig  tlie  control  of  any  working  phuM>  [n 
the  mine,  and  the  wllUnl  n^lect  of  aach  dot;  la  a  mlademeanor  under 
the  atatnte.     Victor  Coat  Co.  v.  Muir,  3S0. 

i.  Samb. — Where  the  plaintiff  found  that  he  could  not  secnrelj  prop 
the  roof  of  the  mine  In  the  working  place  nnder  hia  control,  and  jet 
thereafter  continued  to  expose  Idmself  to  imminent  danger  from  the 
falling  of  a  large  rock  in  the  roof  which  he  knew  to  be  bad,  and  which 
he  knew  ought  to  be  propped,  and  gave  no  notice  and  took  no  step  to 
prop  th*  aame,  and  the  rock  fell  and  Injured  him;  held,  that  he  waa 
gnilty  of  violating  the  atatnte  In  not  taking  atepa  to  obtain  anitable 
timl>er  for  propping  the  roof,  or  in  not  giving  immediate  notice  of  Ita 
condition,  and  that  hia  uegligence  waa  willful  aince  It  indicated  a  reck- 
IcM  diaregard  of  the  consequeocea  to  hia  own  life  or  limb,  and  that  sncb 
contributory  negligence  waa  a  bar  to  hia  action  nnder  the  atatute.    lb. 

5.  Ditch  Act. — The  object  of  the  proviaion  of  the  atatnte  requiring 
the  filing  of  a  map  and  atatement  by  a  ditch  owner  being  for  the  pur- 
poee  of  fixing  priority  of  appropriationa,  the  want  of  auch  a  record  can- 
not be  invoked  by  one  party  to  Jnatlfy  tlic  deatmctlon  of  a  ditch  owned, 
occupied  and  uaed  by  another.  Denver,  T.  A  Ft.  W.  S.  B.  Co.  e.  Dot- 
aon,  804. 

0.  ExBKPnoxB.— The  proviso  In  sec  2582,  Mills'  An.  Stats.,  haa  refer- 
ence aolely  to  landa  the  title  of  which  still  remains  in  the  government. 
It  was  inserted  to  prevent  any  apparent  clash  l>etween  the  atate  statute 
and  the  provision  of  the  federal  statnte  exempting  a  homestead  taken 
therennder  from  liability  for  any  debt  contracted  pHor  to  the  Issuance 
of  patent.     Weare  v.  Jolmton,  863. 

7.  Same.— Real  estate  which  had  not  l>een  aubjected  specifically  to  a 
judgment  Hen  by  the  levy  of  an  execution  before  it  was  homesteaded, 
la  exempt  from  execution.    lb. 

8.  Same. — Homestead  and  exemption  laws  are  to  be  liberally  con- 
atrued,     lb. 

9.  Obitebai.  Pbidcifles. — A  atatute  muat  be  conatrued  aa  a  whole. 
If  a  section  Ht.indtng  alone  will  admit  of  two  conatrncUons,  by  one  of 
which  tlie  entire  act  may  be  harmontEed,  wliUe  the  other  would  create 
discord  between  the  different  provisions,  the  former  should  tte  adopted. 
Colo.  8j<rinj7S  Lite  Stock  Co.  e.  Ooddlng,  71. 

10.  Same. — Statutes  relating  to  taxes  should,  where  the  language  will 
permit,  l>e  so  conatrned  as  to  give  effect  to  the  obvious  Intention  of  the 
legialature,  rather  than  to  defeat  that  Intention  by  too  strict  adherence 
to  the  letter.     Aggen  p.  The  People  ex  rel.,  MS. 

11.  Lien  Acr.^One  who  has  bestowed  labor  upon  personal  property 
at  the  request  of  the  owner  Is  not,  by  virtue  of  the  Hen  act  (Mllla'  An. 
Stats.,  aec.  2S58),  entitled  to  a  lien  thereon  for  the  amount  due  for  anch 
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Imbor  DDlesB  he  r«t^us  poaseuion  of  the  property  upon  which  the  labor 
yiaa  bestowed.  A  qnallfied  or  mixed  pOHsesBion  is  not  sufficient.  The 
Btatut«  la  merely  declaratory  of  tlie  common  law  and  muBt  be  inter- 
preted la  conformlt;  with  its  principles.     Wera  v.  McBHiie,  195. 

12.  Li UITATIons.— Section  3904,  of  MilU'  An.  Stats.,  providing  a  Ilm- 
ItaUon  to  actions  brought  for  ihe  recovery  of  Unda  sold  for  taxes,  lias 
DO  application  to  the  purchaser  at  a  tax  sale.  It  applies  solely  to  the 
owner  of  the  property,  whose  title  is  sought  to  be  divested  by  the  tax 
proceeding.     SvXUvan  r.  CoUini,  628. 

13.  Same.— The  statute  of  nonclaim  (Mills'  An.  Stats.,  sec.  4T80)  does 
not  apply  to  claims  secured  by  deeds  of  trust.     Jteid  b.  Sullivan,  498. 

14.  Manoatobt  PaoTJBIOMS.^The  provision  of  the  Denver  oharter 
declai-ing  that  neither  the  city  council  nor  any  officer  of  the  dlty  shall 
moke  any  contract  or  do  anything  binding,  or  imposing,  upon  the  city 
any  liability  to  pay  money  as  upon  contract,  until  a  definite  appi-opria- 
tlon  shall  be  made  to  meet  the  requirements  or  consequences  of  such 
contract,  is  mandatory;  and  a  ditch  company  furnishing  water  for  the 
necessary  uses  of  said  city  cannot  recover  against  the  city  the  reason- 
able  price  for  the  use  of  said  water,  In  the  absence  of  such  definite  ap- 
propriatioii.     Smith  Canal  Co.  v.  Denver,  64. 

15.  Same. — The  provisions  of  the  statuteosto  ?hat  shall  be  contsJned 
in  the  report  of  commlsslonsrs  or  the  verdict  of  a  Jury  in  eratnent  do- 
main  proceedings  are  mandatory.     Otero  Canal  Co.  v.  Fotdlck,  G22. 

16.  BEPXAL.^The  portion  of  amended  sections  of  statutes  whloh  are 
merely  copied  without  change,  are  not  to  be  considered  as  repealed  and 
ag^n  enacted,  but  to  have  been  the  law  all  along.  People  ^  reL  t. 
Board  <if  Equalization,  220. 

IT.  Revenue  Laws. — The  assessor  has  power  and  It  la  his  duty,  nnder 
sec.  38S0,  Mills'  An.  Stats.,  where  It  is  discovered  certain  special  taxes 
upon  particular  property  have  been  omitted  from  the  assessment  book, 
to  place  the  same  upon  his  book  with  all  arrearages  which  should  have 
been  assessed  In  fonner  years,  notwithstanding  the  property  had  been 
regularly  listed  and  the  omission  consisted  only  In  falling  to  extend  the 
special  tax  levy.     Aggert  r.  The  People  ex  rel.,  348. 

18.  Sake.— By  an  act  approved  March  17,  1891,  a  levy  of  one  sixth  of 
a  mill  is  provided  for  certain  of  the  state  educational  institutions.  As 
autliority  for  a  levy  for  these  purposes  is  given  in  one  and  the  same  act, 
It  cannot  be  assumed  that  the  legislature  intended  to  favor  one  of  these 
InstituUons  against  anotlier,  but  rather  that  alt  should  stand  on  an 
equality,  hence  such  reduction  as  may  be  found  necessary  to  bring  tLe 
total  levy  for  all  purposes  within  four  mills  should  be  made  from  these 
several  levies  pro  rata.     People  ex  rel.  v.  Board  qf  Equalization,  220, 

STATUTE  OF  FRAUDS: 

1.  AsBBBifBiiT  TO  Locate  Minino  Claims. — An  agreement  between 
two  or  more  persons  to  explore  the  public  domain,  and  discover  and 
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locftte  li>dea  tor  the  joint  benefit  of  «U,  is  not  within  the  Rtatuta  of  fnoda, 
and  hence  need  not  be  In  writing.    Mej/lette  c.  Brennaa,  242, 

2.  CoiTDiTiovAi.  8Ai,K—Pofl8B8aiox.— Where  k  bill  of  lale  la  mule 
under  ftn  oral  agreement  that  It  ahall  be  delivered  only  upon  Uie  hap- 
peuing  of  a  certain  event,  the  sale,  being  condlUonal,  is  not  avoided  b; 
the  fact  that  the  vendor  continued  In  poweasion  until  perfonnance  of 
the  condition.     Boberlt «.  Bawn,  77. 

3.  Equitt — QuAjmni  of  Pboof. — The  role  U  Inflexible  tUat  la  order 
to  take  a  case  out  of  the  statute  of  frauds,  it  la  essential  that  the  con- 
tract  be  establlslied  b;  olear,  deflnite  and  conoluaive  proofs.  Tandenier 
V.  FtUa,  SaS. 

STATUTE  OF  LIMITATIONS: 

1.  CoLOB  OF  Title. — Where  a  tax  deed,  regularly  executed.  In  form 
and  by  apt  words,  purports  to  convey  the  land  to  the  grantee  by  virtue 
of  the  legal  authority  vested  <□  the  grantor  (the  county  treasurer),  Aeld, 
that  the  deed  gives  color  of  title,  even  though  a  person  of  legal  learn- 
ing and  experience  may  by  a  critical  examination  discover  defects  in 
the  Instrument  fatal  to  Its  validity.    De  Foretta  r.  Oaat,  307. 

2.  S.an. — Color  ,of  title  Is  that  which  In  appearance  Is  title,  but  which 
In  reality  is  no  title.  While  the  pht«se  "  color  of  title  "  In  the  limita- 
tion act  of  1874  means  a  paper  title,  it  does  not  mean  a  perfect  paper 
title;  the  statute  (when  its  conditions  are  compiled  with)  Is  Intended 
as  a  protection  to  a  person  holding  In  good  faith  under  a  mere  colorable 
tiUe.    a. 

.  a.  Saub. — Where  the  plaintiff,  with  color  of  Utle  to  vacant  and  nnoo- 
oupied  lands,  lias  pc^d  the  taxes  upon  the  same  for  five  succesaive  years, 
hifl  title  Is  protected  by  secUon  2187,  Oen.  Stata.  SuUivan  v.  CoUlx*, 
638. 

4.  CoHBTBucTioH.— Section  3004,  of  Mills'  An.  Stats.,  providing  a  limi- 
tation to  actions  brought  tor  the  recovery  of  lands  sold  for  taxea,  has 
no  application  to  the  purchaser  at  a  tax  sale.  It  applies  solely  to  the 
owner  of  the  property,  whose  title  Is  sought  to  be  divested  by  the  tax 
proceeding.    lb. 

6.  Good  Faith.^Iu  the  absence  of  proof  to  the  contrary,  the  fact 
that  a  person  has  acquired,  and  for  a  period  of  eleven  yeare  has  held,  a 
tax  deed  to  land,  and  has  dui-lng  said  period  paid  all  the  taxes  on  the 
land.  Is  sufficient  evidence  of  his  good  faith  In  the  transaction.  De 
ForeHa  c.  Oast,  807. 

0.  PLBADiNa.—The  statute  of  limitations  to  be  available  as  a  bar  U 
the  prosecution  of  a  writ  of  error  in  this  court  must  be  specially  Inter- 
posed at  a  preliminary  stage  of  the  proceeding,  and  before  issue  joined 
upon  the  merits;  if  the  protection  of  the  statute  be  not  thiu  Invoked 
by  the  party  entitled  to  It,  it  will  be  deemed  waived.  The  statute  does 
not  operate  of  its  own  force  to  divest  the  court  of  jurisdiction.  Appeala 
and  wriU  of  error  distinguished.    Baley  v.  BtUoO,  190. 
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7.  BcPKAi..— SeoUon  1086,  Oen.  Laws,  I8T7,  ooucarnlug  limllaUona  to 
BCtlona  upon  canww  'wUoh  aoorued  without  the  stAte,  was  regulkriy  n~ 
peal«d  by  the  sot  of  1879.  Mats.  Jfutual  Life  Ins.  Co.  v.  Colo.  Loiai  A 
TVtMt  Co.,  1. 

STOCEHOLD&BS:  See  C0RP0BA.TI0!f8. 

STREETS:  See  MUNICIPAL  CORPORATIONS. 

TAXES  AND  TAXATION: 

1.  AsTiciPATisa  ItETKHUKS.— For  some  purposes  the  public  reranuB 
may  be  anticipated  and  dra'trn  upon  vlien  the  taxes  tiave  been  aotnally 
levied  aocording  to  law,  but  the  levy  itaelf  cannot  be  thus  anticipated 
ajid  drawn  upon.     Ooodykoontz  n.  The  People  exrel.,  1)74. 

2.  ASBEesMXMT. — The  assesior  baa  power  and  It  is  his  doty,  nnder 
sec.  3820,  Hills'  An.  Stats.,  when  it  is  discovered  certain  special  taxes 
upon  particular  property  have  been  omitted  from  tlie  aeaeasment  liook, 
to  place  the  same  npon  his  iKiok  wltli  all  arrearages  which  should  have 
been  auessed  in  former  years,  notwithatandfag  the  property  had  been 
regularly  listed  and  the  omission  consisted  only  in  failing  to  extend  the 
■peoial  tax  levy.     Aggers  v.  The  People  ex  ret,  848. 

3.  Dbfbcts  IH  Fboceedihqs. — Infarmaimes  in  complying  wltli  the 
reqairements  of  the  revenue  taws  of  this  state  do  not  render  proceed- 
Inge  for  the  coUecUon  of  taxes  Illegal;  detects  in  form  in  any  assess- 
ment  liet  or  tax  r«ll  may  be  corrected  by  the  assessoi  or  treasurer;  onr 
laws  are  purposely  framed  so  that  teclmlcal  objections  without  merit 
shall  not  interfere  with  the  collection  of  tlte  public  revenue.  Haley  e. 
muott,  370. 

4.  Sauk. — Where  in  an  asseeament  roll  there  is  a  defective  descrip- 
tloQ  of  the  realty,  the  validity  of  the  tax  against  the  personalty  is  not 
Deceosailly  affected.    lb. 

6.  Sams. — Where  in  the  copy  of  an  Asaesament  roll  the  dollar  mark 
($)  was  omitted  before  the  valuation  ftgures;  IwM  that  it  was  one  of 
those  omissions  or  Informalities  which  the  assessor  or  treasurer  Is 
authorized  to  cortecL    lb. 

d.  EviDBNCs. — Under  the  statutes  of  this  state  In  1884  the  county 
treasurer's  books  (tlie  tax  roll  or  waiTant)  were  the  final  repository  of 
the  work  of  assessment  and  levy  of  taxes,  and  a  certified  copy  of  the 
same  was  evidence  prima /acle,  ol  the  taxes  so  levied;  the  original  roll 
of  the  assessor  was,  also,  competent  evidenoe  to  a  certain  extent,  but 
Its  reJecUon  was  not  reversible  error  where  it  did  not  tend  to  Impeach 
the  tax  roll  or  warrant  already  before  the  court.     lb. 

1.  Lroiblative  Idtbnt. — Statutes  retaUng  to  taxes  should,  where 
Uie  language  will  permit,  be  so  construed  as  give  eRect  to  the  obvious 
intention  of  the  legislature,  rather  than  to  defeat  that  intention  by  too 
■tiict  an  adherence  to  the  letter.    Aggers  v.  TAs  People  ex  rel,,  348. 
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8.  Levy.— ThB  lagtsUture  IiavluB  power  to  levy  taxes  Bggregating 
four  mill*  on  the  dollar.  Its  mandates  mnst,  If  not  contrary  to  constitu- 
tional requirements,  be  enforced  until  tliaC  limit  Is  reached.  The  povrar 
being  then  exhausted,  further  lerteH  cannot  be  made.  People  ex  reL 
V.  Hoard  i^  JSquaUxalion,  220. 

9.  Same. — A  levy  for  state  purposes  is  as  much  a  leglslatlTe  lerj  sa  a 
levy  for  an;  special  purpose.  It  Is  a  levy  of  four  mills  when  no  lower 
rate  Is  directed  by  the  state  board  of  equallEation  and  is  to  be  trsated 
as  an  absolute  levy  of  four  mills,  subject  to  tlie  conditions;  Ist,  that  all 
jirior  levies,  if  not  repugnant  to  the  constitution,  shall  be  respected; 
and,  2d,  a  reservation  of  power  In  the  state  board  of  eqaalizatlon  to 
name  the  general  levy.  In  determining  the  rate  the  board  has  only  to 
take  the  appropriaUons  and  the  assessment  Into  consideration  to  fix  a 
rate  that  will  produce  the  required  revenue.    lb. 

10.  Sauk.— It  is  made  the  imperative  duty  nf  the  legislature  to  pro- 
vide by  law  a  tax  sufficient  to  defn^  the  estimated  expenses  of  the 
state  government  for  each  fiscal  year.    lb. 

11.  Liens.— Although  a  tax  la  expressly  declared  by  the  statote  to  be 
a  lien,  yet  if  a  specific  mode  be  provided  whereby  the  land  may  be  sold 
to  satisfy  such  lien,  no  snlt  In  equity  to  enforce  the  sale  can  be  main- 
tained. The  specific  statntory  mode  of  collection  must  be  pursaed. 
JiontMuma  Water  Co.  v.  Bell,  1T8. 

12.  Ratb  of  Taxation. -—Under  existing  statutes,  the  revenue  of  a 
particular  fiscal  year  cannot  be  definitely  determined  until  the  state 
board  of  equalleation  has  determined  whether  or  not  it  will  fix  the  rate 
of  taxation  for  such  year  lower  than  four  mills  on  the  dollar.  Ooodg- 
komU  V.  The  People  ex  reL,  374. 

18.  Samx.' — The  limitatJon  contained  in  sec.  8,  art,  11,  of  the  consti- 
tntion,  Is  as  to  the  amount  of  Indebtedness  a  town  may  contract,  and 
not  upon  Its  power  of  taxation.     Aggert  v.  The  People  ez.  I'el.,  348.   ., 

14.  Saue. — When  the  total  levies  aggregate  more  tliaa  four  mills  on 
the  dollar,  it  is  the  duty  of  every  officer  connected  with  the  levy  and 
collection  of  revenue  to  refrain  from  doing  any  act  which  falls  within 
the  inhibition  of  the  constitution.  People  ex  rti,  e.  Board  s^  fguaJUa- 
tfon,  220. 

15.  Same. —It  is  provided  by  the  constitution  that  the  rate  of  taxa- 
tion for  state  purposes  shall  not  exceed  four  mills  on  each  dollar  of  val- 
uation. Special  levies  are  to  be  taken  Into  oonalderatlon  In  determining 
the  ^gregate  which  is  so  limited  to  four  mills.    Jb. 

16.  State  Boaed  of  Equalization,  Powebs  of.— The  state  board 
of  equalization  has  nothing  Xo  do  with  the  levy  of  taxes.  It  was  created 
for  the  purpose  of  BBsessing  certain  property  and  tlie  equalizing  and 
adjusting  the  valuation  of  all  property  In  the  state.  The  only  apparent 
excepUon  to  this  rule  baa  reference  solely  to  the  rate  to  be  levied  lor 
state  purposes,  the  legislature  having  provided  that  "there  shall  be 
levied  and  assessed  upon  tjie  taxable  real  and  personal  property  within 
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the  *tat«  In  each  rear,  the  toOowing  taxes:  For  sb>t«  purposes,  four 
mills  on  the  dollar,  when  no  lower  rate  is  directed  by  the  state  h<wd 
of  equalization."    R. 

n,  Tai  Wabkakt.— a  tax  warrant  Is  not  inTalld  beoause  It  rloes  not 
mn  In  the  name  of  "  The  People  of  the  State  of  Colorado,"  as  judicial 
proceas  is  required  to  do.    Hateg  t.  EUiott,  3T9. 

TAX  DEEDS: 

1.  Color  of  TrrLK.— Where  a  tax  deed,  reKularljr  exeontod.  In  form 
ftnd  bf  apt  words,  purports  to  couvej  the  land  to  the  Krantee  bj  Tirtue 
of  the  legal  aatliority  vested  In  the  grantor  (the  oonnt;  treasurer), 
held,  that  the  deed  give*  color  of  title,  even  though  a  person  of  legal 
learning  and  experience  may  by  a  criUcal  examination  dlsoovar  defects 
In  the  Instrument  fatal  to  Its  validity.    Dt  Foreata  c.  Ocut,  307. 

3.  Saub.— Where  the  plaloUff,  with  color  of  title  to  vacant  and  unoc- 
cupied lands,  has  paid  the  taxes  upon  the  same  for  five  successive  years, 
his  Utle  is  protected  by  section  2187,  Oen.  Stats.    Sttliivan  c.  CoUins,  528. 

3.  Dbscbiptidn'. — A  description  of  lands  for  taxation  is  sufficient  It 
It  affords  means  of  Identjflcatlon,  so  that  it  can  he  determined  exactly 
what  lands  have  been  sold,  and  for  this  purpose  extrinsic  evidence  U 
competent.    lb, 

4,  Gooii  Faith. — In  the  absence  of  proof  to  the  contrary,  the  fact 
that  a  person  has  acquired,  and  for  a  period  of  eleven  years  has  held, 
a  tax  deed  to  land,  and  has  dnring  said  period  ptdd  all  the  taxes  on  the 
land.  Is  sufficient  evidence  of  bis  good  ft^th  in  the  transaction.  De  For- 
es(a  V.  Gtut,  SCfl. 

6.  RitoiTAxe. — The  recital  In  a  tax  deed  that  the  sale  was  made  on  a 
eert^n  day,  at  which  It  would  have  been  premature,  does  not  preclude 
the  ehowlng  of  the  fact  by  the  tax  sale  record  that  the  sale  was  made 
afterwards  and  at  a  proper  time.    KnowUi  v.  Martin,  303. 

TAX  SALES: 

1.  AssssBUEirr. — Where  in  an  assessment  roll  there  is  a  defective 
description  of  the  realty,  the  validity  of  the  tax  against  the  personalty 
Is  not  necessarily  affected.     Hale]/  v.  Eiliott,  37B, 

2.  Back  Taxes. — The  treasurer  is  authorized  to  sell  not  only  for  the 
amonnt  of  taxes  levied  the  preceding  year,  but  also  for  delinquent  taxes 
for  any  year.    Knoielei  e.  Martin,  803. 

8.  Dkcectb  IK  Pbockeuinos. — Where  In  the  copy  of  an  assessment 
roll  the  dollar  morlc  (t)  was  omitted  before  tlie  valnaUon  figures;  held 
that  It  was  one  of  those  omissions  or  informalities  which  tlie  assessor 
or  treasarer  Is  authorized  to  correct.    BaUj/  v.  ElUott,  370. 

4.  Saub.— Informalities  In  complying  with  the  requirements  of  the 
revenue  laws  of  this  state,  do  not  render  proceedings  for  the  collection 
of  taxes  Illegal;  defects  In  form  In  any  assessment  list  or  tax  roll  may 
be  corrected  by  the  assessor  or  treasureT;  our  laws  are  purposely  framed 
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•o  that  teohnlcal  objecUoni  vltliout  merit  ahall  not  interfere  irith  the 
collectfon  of  the  public  revenue.     lb. 

6.  Etidxdcz.— Under  the  statutee  of  this  state  In  1884  the  county 
treasurer's  books  (the  tax  roll  or  warrant)  were  the  Qnal  repository  of 
the  work  of  assessment  and  levy  of  taxes,  and  a  certified  copy  of  the 
same  was  evidence  prima  facie  of  the  taxes  so  levied;  the  oi-!ginal  roll 
of  the  BSseasoT  was,  also,  competent  evidence  to  a  certain  extent,  but 
Its  rejection  was  not  reveisible  error  where  It  did  not  tend  to  impeach 
the  tax  roll  or  warrant  already  before  the  court    lb. 

0.  Sunc. — The  tax  sale  record  being  one  required  by  law  to  be  kept 
by  the  treasurer.  Is  not  only  competent,  but  the  best  evldeiice  of  the 
facterequired  to  be  stated  therein,  Including  the  date  of  sale.  Enowlet 
V.  Martin,  393. 

7.  L1MITATIOB8,— Section  390i,  of  Mills'  An,  StaU.,  providing  a  lim- 
itaUonto  actions  brought  for  the  recovery  of  lands  sold  for  taxes,  has 
no  applicaUon  to  the  purchaser  at  a  tax  sale.  It  applies  solely  to  the 
owner  of  the  property,  whose  title  is  sought  to  be  divested  by  the  tax 
proceeding.     BaXUtan  e.  ColUn»,  S28. 

8.  Taje  Wasbaitt. — A  tax  warrant  is  not  invalid  because  it  does  not 
run  in  the  name  of  "  The  People  of  the  State  of  Colorado,"  as  judicial 
process  ia  required  to  do.    Haley  v.  ElUoU,  S70. 

TITLE: 

Dkbdb  or  Tkttbt.— A  deed  of  trust  upon  real  estate  to  secure  the 
payment  of  a  debt  conveys  the  legal  title  to  the  trustee.    Btid  e.  SuUi- 


TRtJST  DEEDS:  See  DEEDS  OF  TRUST. 

VENUE: 

Charge  of  Tbndk.— When  one  county  is  attached  to  another  for 
judicial  purposes,  a  petition  for  a  change  of  venue  from  the  county  to 
which  the  other  is  attached,  upon  the  ground  of  prejudice  of  its  inhab- 
itants. Is  insufScient,  unless  It  shows  that  the  prejudice  claimed  extends 
to  the  inhabitants  of  the  former  county.    Black  t.  Bent,  342. 

VERDICTS: 

1.  AFFn>AViT8  OF  Junoits  TO  Impeach  VKRmcrr.— Neither  affidavit, 
deposition  or  other  sworn  statement  of  a  juror  is  admlBsible  to  Impeach 
the  verdict,  except  as  provided  in  subdivision  2  of  sec.  IT  of  the  Code; 
— much  less  should  the  unsworn  statement  of  a  juror  be  taken  for  that 
purpose.     Richard*  v.  Bfc/tarda,  303. 

2.  CoitcLusiTE,  WHEir. — The  finding  of  the  jury  upon  conflicting 
testimony  Is  conclusive  upon  review,  unless  error  intervenes  In  the  ad- 
mission of  evidence  or  Instructing  the  jury.     Rhone  e.  Pouell,  41. 

3.  CoBREcnoH  OF  Vbbdici. — A  verdict  may  be  corrected,  In  form  or 
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■nbrtaaoe,  to  make  It  show  the  real  Intention  of  the  jbtj.    Sehooyield 
V.  Bninton,  139. 

4.  EHtKBNT  Don  AiN. — The  proTlBlons  of  the  atatnte  m  to  what  shall 
be  contained  In  the  report  ot  commltslouen  or  the  verdtot  of  a  Jurj  in 
omlnent  domain  proceedings  are  mandatory.  Otero  Canal  Co,  v,  Fos- 
dick,  623. 

5.  PaxajntPTiox  nr  Patob  or  TxBUicr.— The  court  below  having 
inatnicted  the  Jury  fully  upon  the  matter  of  a  counterclaim,  it  Is  to  be 
presumed  that  It  was  considered  by  t^iem  in  making  up  their  verdict. 
BicAarda  V.  fileAorda,  803.  . 

TBRtPICATION: 

1.  IMFOBMATIOHS. — The  Verification  to  an  Inf  ormaUon  by  the  district 
attorney,  upon  information  and  belief,  is  sufficient  [a  a  c^se  In  which 
there  has  been  a  preliminary  examination  or  in  which  the  same  haa 
been  waived.  In  othsr  oaaoB  It  must  be  by  some  person  whose  verlflcO' 
tion  is  upon  his  own  knowledge.    Brown  v.  The  People,  ISl, 

2,  Sauk. — It  Is  not  necessary  in  an  information,  veiifled  by  the  dis- 
trict attorney  upon  f nformaUon  and  belief,  to  set  out  Uiat  a,  pi'eliminary 
examination  had  been  had.  It  devolves  upon  the  defendant  to  support 
the  motion  to  quaah  upon  this  ground  to  establish  the  same  by  showing 
that  snob  preliminary  examination  had  not  been  had.     lb. 

VIADUCTS;  See  MUNICIPAL  COBVORATIOSS. 

WAIVER: 

1.  Appbakakck. — Error  in  the  service  of  summons  Is  waived  by  a 
general  appearance  and  counterclaim  by  the  defendant.  Campbell  Hfg. 
Co.  v.  Marth,  22. 

2.  Sams. — Eiior,  if  any  there  be,  in  changing  the  venue  from  the 
county  to  the  district  court,  on  the  ground  that  the  amount  in  contro- 
versy as  claimed  by  respondent  exceeds  42,000,  la  waived  where  tlie 
parties  appear  generally  in  the  latter  court,  amend  their  pleadings,  and 
go  to  trial  without  objection.    Otero  Cajial  Co.  v.  Fo*diek,  522. 

S.  Saub. — A  party  waives  all  objections  to  the  jurisdiction  ot  the 
court  by  reason  of  the  manner  In  which  the  cause  was  brought  before 
It,  by  enteriug  upon  the  trial  and  contesting  the  cause  upon  ita  merits. 
Sehoolfield  V.  Brunton,  138. 

4.  Of  Siatdtb  or  JjiMiTATioifB.— The  stntnte  of  limitations  to  be 
av^lable  as  a  bar  to  the  prosecution  of  a  wi1t  of  error  In  this  court 
must  be  specially  interposed  at  a  preliminary  stage  of  the  proceeding, 
and  before  Issue  joined  upon  the  merits;  if  the  protection  of  the  stat- 
ute be  not  thus  invoked  by  the  party  entitled  to  it,  it  will  be  deemed 
w^ved.  The  statute  does  not  operate  of  Ite  own  force  to  divest  the 
oonrt  of  Jnrisdiotlou.    HaUv  i.  EUiott,  199. 
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water  rights: 

1,  Appbopriationb. — A  valid  kpproprifttloD  of  water  maybe  made 
from  a  outon,  uotwIUistaiidiiig  it  U  not  a  numliig  stream  and  th«  water 
comet  entirely  from  the  rainfall  in  the  Burroanding  hills.  Denver,  T.  S 
ft  W.  S.  B.  Co.  V,  Dotton,  304. 

2.  Sake. — In  the  absence  of  testimony  tending  to  ihow  that  the  ditch 
in  qaeaUon  wu  of  the  cbaracter  coDtemplated  by  sec  2306,  Hills'  An. 
Stats.,  an  objection  to  the  validity  of  an  appropriation  on  the  ground  of 
failare  to  file  a  map  and  statement  as  lequlred  by  Uiat  section  is  unten- 
able,   lb. 

8.  Same.— SAP  Ain>  SxATSiiEnT.— The  object  of  the  provision  of  the 
statute  requiring  the  flling  of  a  map  and  statement  by  a  ditch  owner 
being  for  tlie  purpose  of  fixing  priority  of  appropriations,  the  want  of 
such  a  record  cannot  be  Invoked  by  one  party  to  justify  the  destruction 
of  a  ditch  owned,  occupied  and  used  by  another.    lb. 

4.  RiGBT  OF  Way  for  Ditches. — One  acquiring  a  part  of  the  publio 
domain  subsequent  to  the  construction  of  an  irrigating  ditch  thereon 
by  another,  tajces  the  land  subject  to  such  eaaemenL    lb. 

WITNESSES: 

CouPETSircT — Objection. — Generally,  a  party  to  an  acdon  is  incom- 
petent to  testify  of  his  own  motion,  or  in  his  own  behalf,  when  any 
person  appears  and  defends  as  heir  of  a  deceased  person. 

In  a  suit  where  a  minor  is  concerned,  nothing  can  be  admitted  agaiaat 
his  Interest.  His  representative  should  Insist  that  no  step  be  taken 
which  may  be  in  any  manner  legitimately  the  subject  of  abjection. 

Where  the  guardian  heslt&t«B  or  falls  In  the  performance  of  his  duty, 
the  court  wUl  defend  the  minor's  rights.     Vaadetier  e,  Fitta,  308. 

WRIT  OF  ERROR: 

1.  Ebbob  to  CoDim  Coubt. — The  writ  of  error  is  a  constitutional 
writ  of  right  from  the  supreme  court  to  every  final  judgment  of  the 
county  court;  and,  though  subject  to  reasonable  regulation,  it  cannot 
be  abolished  as  to  such  judgments,  nor  can  Its  scope  or  office  he  mate- 
rially imptdred  white  the  constitutjonal  provision  gtummteelng  it  re- 
mans.   XarUn  V.  SintpkinM,  438. 

2.  Same. — The  proceeding  required  to  be  instituted,  carried  on  and 
consummated  in  the  county  court  as  the  means  of  dissolving  one  muni- 
cipality and  annexing  the  same  to  another  under  the  act  of  1693,  is  ft 
Judicial  proceeding,  and  the  approval  of  the  report  of  the  annexation 
proceeding  by  such  court  Is  a  judgment  to  which  a  writ  of  error  will 
lie  from  the  supreme  court.    lb, 

8.  LiMrTATioNS.^The  statute  of  limitations  to  be  avidlable  as  a  l>ar 
to  the  prosecution  of  a  writ  of  error  in  this  court  must  be  specially  In- 
terposed at  a  preliminary  stage  of  the  proceeding,  and  before  issue  joined 
upon  the  merits;  if  the  protection  of  the  statute  be  not  thus  Invoked 
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by  the  party  entitled  to  it,  It  will  be  deemed  walTod.  The  statute  does 
not  operate  of  Ite  owa  force  to  divest  the  court  of  jurladiction.  Appsals 
nnd  writs  of  error  diaUngiiiahod.    Haley  v.  Elliott,  109. 

4.  Pasties. — Kesident  olUseDS  and  taxpayers  ol  a  municipality  Bougbt 
to  be  anneied  to  another  under  the  act  of  1S03,  have  such  an  Interest 
in  the  sabject-matter  of  the  annexation  proceedings  that  the;  are  enti- 
tled to  a  writ  of  error  from  the  supreme  court  to  review  the  judgment 
of  the  oonnty  conrt  approvli^  such  proceedings.  JIfarHn  v.  SdnpMns, 
488. 
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